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PREFACE. 


Thb  liberal  enconragement  proffered  by  a  nnmber  of  his 
professional  brethren,  in  advance  of  the  publication  of  these 
volumes,  and  the  assarance  of  the  co-operation  of  the  learned 
Judge  whose  decisions  are  herein  presented,  induced  the  Be- 
porter  cheerfully  to  enter  upon  the  labor  of  preparing  them  for 
the  press. 

The  six  volumes  of  Judge  McLean's  Beports  include  the 
period  dating  from  his  appointment  to  the  bench  of  the  Su- 
preme Court,  in  1829,  to  the  year  1855.  Since  the  last-named 
year,  with  the  exception  of  decisions  occasionally  appearing  in 
law  periodicals  and  newspapers^  there  have  been  no  reports 
of  cases  in  the  courts  for  the  Southern  District  of  Ohio.  It 
occurred  to  the  Reporter  that  it  could  not  be  otherwise  than 
aoceptable  to  the  profession  to  present,  in  an  enduring  form,  a 
portion  of  the  numerous  cases  before  Judge  Liavitt  from  1855 
to  the  spring  of  1871,  when  he  retired  from  the  bench,  after 
his  long  judicial  service.  And  in  this  view,  the  Beporter  is 
gratified  in  knowing  he  had  the  cordial  concurrence  of  many 
prominent  members  of  the  bar  with  whom  he  conferred. 

After  the  division  of  the  State  of  Ohio,  in  1855,  into  two 
judicial  districts,  and  the  establishment  of  the  courts  for  the 
Southern  District  at  Cincinnati,  there  was  a  rapid  increase  of 
business  in  both  tribunals.  For  a  few  years  prior  to  the  death 
of  Judge  McLean,  in  the  spring  of  1861,  his  duties  in  the 
Supreme  Court,  and  his  fiiiling  health,  prevented  his  regular 
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attendance  at  the  terms  of  the  Circuit  Court.  After  the  ap- 
pointment of  Justice  SwAYNE  to  the  Supreme  Court,  in  1862, 
his  necessary  attendance  at  its  protracted  terms,  and  bis  duties 
in  other  districts  of  his  extended  circuit,  rendered  it  impossible 
for  him  to  give  any  considerable  portion  of  bis  time  to  the 
court  at  Cincinnati.  As  a  result  of  these  causes,  the  labor  and 
responsibility  of  presiding  in  the  Circuit  Court  were  imposed 
by  law  on  the  District  Judge.  In  addition  to  bis  labors  there, 
it  was  his  duty  to  hear  and  decide  cases  in  the  District  Court, 
and  after  the  adoption  of  the  internal  revenue  system  of  the 
United  States  they  wore  exceedingly  numerous,  and  frequently 
involved  new  and  difficult  questions.  The  enactment  of  the 
bankrupt  act  of  1867  greatly  increased  the  previous  heavy 
pressure  upon  the  District  Judge.  This  brief  reference  is 
made,  preliminary  to  the  statement  that  it  was  a  physical  im- 
possibility for  the  court  to  prepare  extended  written  opinions 
in  all  the  cases  before  it,  which  are  reported  in  these  volumes. 

It  was  deemed  expedient  that  these  Beports  should  not  exceed 
two  volumes.  The  cases  reported  comprise  but  a  small  portion 
of  the  whole  number  decided  by  Judge  Leavitt.  The  Reporter 
has  exercised  his  best  judgment  in  selecting  the  cases  for  pub- 
lication. His  aim  has  been  to  include  only  such  as  might  be 
of  some  interest  to  the  profession.  He  has  purposely  omitted 
all  the  cases  arising  under  the  Fugitive  Slave  act.  The  abolish- 
ment of  slavery,  and  the  certainty  that  it  could  never  again 
have  an  existence  in  this  country,  rendered  the  report  of  such 
cases  altogether  superfluous.  And  for  a  reason  kindred  to  this, 
the  numerous  exciting  cases  growing  out  of  and  connected 
with  the  late  civil  war,  with  one  or  two  exceptions,  do  not 
appear  in  these  volumes.  That  was  an  abnormal  condition  of 
the  country,  never,  as  we  may  hope,  to  return  again.  Some  of 
these  cases  created  at  the  time  a  highly  excited  state  of  publio 
feeling;  but  as  the  exigencies  which  gave  rise  to  them  have 
passed  away,  it  is  deemed  expedient  not  to  report  them. 

With  the  consent  and  approval  of  the  Hon.  S.  S.  Fisher,  the 
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learned  and  laboriouB  reporter  of  four  valuable  volumee  of 
Patent  Cases,  the  Beporter  of  the  present  volames  has  repro- 
daced  the  decisions  of  Judge  Leavitt,  as  reported  by  Ifr. 
PisHSR.  If  any  apology  for  this  were  needed,  it  will  be  found 
in  the  fact  that  the  edition  published  by  him  was  very  limited, 
and  that  the  work  is  in  the  possession  of  only  a  small  number 
of  the  profession. 

CiNoiNKATi,  March  1, 1872. 
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(CIRCUIT  COURT.) 

The  TTnitbd  States  v.  Nathan  CJooirs. 

To  convict  of  the  crime  of  perjury,  under  section  13  of  the  act  of  Oongren 
of  March  3,  IB25,  it  must  he  shown  hj  evidence  that  the  defendant 
was  sworn ;  that  he  was  sworn  in  a  case,  matter,  hearing,  or  other  pro- 
ceeding, where  an  oath  or  afBrmation  is  required  to  he  taken  or  admin- 
istered under  or  hy  any  law  or  laws  of  the  United  States,  and  that  he 
'*  knowingly  and  willingly  "  swore  to  that  which  was  false. 

Under  an  indictment  for  this  offense,  the  prosecution  must  estahlish,  by 
proo(  that  the  oath  was  administered  to  the  defendant  hy  the  person 
named  in  the  indictment ;  that  such  person  had  authority  to  administer 
the  oath, -and  that  the  defendant  swore,  with  a  wicked  and  corrupt  in- 
tent, willfully  false  in  regard  to  the  matters  alleged  in  the  indictment 
to  he  untrue. 

The  statements  of  a  defendant,  which  are  made  the  basis  of  a  charge  of 
pegury,  must  be  disproved  by  two  witnesses,  or  one  witness  jmd  cor- 
roborating circumstances. 

Any  discrepancy  between  what  the  defendant  swore  to,  and  what  is  set  ont 
in  the  indictment  as  having  been  sworn  to  by  him,  is  fktaL 
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United  States  v.  Coons. 


A  cbmrniBBioner  for  Ohio  and  Indiana,  appointed  hy  the  Circuit  Court  of 
the  United  States  in  Indiana  to  take  depositions  in  a  case  pending  in 
said  court,  has  authority  to  administer  an  oath  under  the  laws  of  the 
United  States. 

Confessions  of  a  prisoner  should  be  cautiously  receired. 

The  proper  evidence  of  the  pendency  of  a  suit  is  the  record  of  the  court. 

John  (y Needy  District  Attorney,  for  plaintiff. 
Thomas  Hvnng,  for  defendant. 

Charge  of  the  Court  : 

The  defendant  in  this  ^ase  is  indicted  for  perjury^  under 
eection  18  of  the  act  of  Congress,  approved  Marph  8, 1825, 
which  reads  as  follows : 

^'  If  any  person  in  any  case,  matter,  hearing,  or  other  pro- 
ceeding, when  an  oath  or  affirmation  shall  be  required  to 
be  taken  or  administered  under  or  by  any  law  or  laws  of 
the  United  States,  shall,  upon  the  taking  of  such  oath  or 
affirmation  knowingly  and  willingly  swear  or  affirm  falsely, 
every  person  so  offending  shall  be  deemed  guilty  of  per- 
jury," etc. 

The  indictment  contains  one  count  wherein  the  defend- 
ant is  charged  with  committing  peijury  on  January  18, 
1855,  at  Cincinnati,  in  the  State  of  Ohio,  by  swearing  to  a 
deposition  before  Alexander  H.  McGuffey,  a  Commissioner 
for  Ohio  and  Indiana,  who  had  been  appointed  as  such  on 
December  29,  1854,  by  the  Circuit  Court  of  the  United 
States,  in  the  State  of  Indiana,  to  take  said  deposition,  to 
be  used  in  a  case  then  pending  in  said  court,  wherein  Ben- 
jamin A.  Earl  was  plaintiff^  and  the  Madiso%  Insurance 
Company  was  defendant.  The  indictment  alleges  that 
t^e  defendant,  Kathan  Coons,  testified  in  said  deposition, 
among  other  things,  ^<  that  Adams  Chapin  and  Lyman 
Cole,  and  Filley  &  Chapin,  in  the  month  of  December, 
1851,  and  about  the  first  of  the  month  of  January,  1852, 
had  only  a  few  sides  of  sole  leather  in  their  store,  on 
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United  States  v.  Coons. 

Pearl  street^  in  Cincinnati^  and  that  they  did  not  then 
have  a  great  deal  of  stock  on  hand,  and  that  about  that 
time  he  was  all  through  their  said  store  and  manufac- 
tory, in  said  city,  and  they  then  had  little  stock  of  any  kind 
on  hand ;  that  they  had  a  small  quantity  of  red  sole  leather 
and  sheep-skin,  but  very  little  of  either;  that  about  Decem- 
ber 12, 1851,  Filley,  one  of  said  firm  of  Filiey  ft  Chapin, 
told  him  to  fill  up  two  boxes,  which  were  standing  in  said 
manufactory,  with  leather  chips ;  that  he  did  so,  and  that 
when  they  were  so  filled,  the  said  Filley  nailed  the  lids  on 
them  and  marked  on  them  ^^  Eap  boots,  Ko.  1,''  and  the 
letter  '^  C,"  and  ^'  Louisville,  Ky. ;"  that  another  person  had 
already  filled  two  other  boxes  with  leather  chips,  and  also 
filled  two  more  at  the  time  he  filled  the  two  boxes  at  Filley's 
request,  and  that  when  he  left  the  store  the  said  Filley  was  en- 
gaged in  nailing  up  the  boxes  so  filled ;  that  about  January  1, 
1852,  he  saw  all  of  these  boxes  put  on  board  the  steamboat 
^-Martha  Washington,"  while  she  was  lying  at  the  Cin- 
cinnati wharf,  prior  to  her  departure  on  the  trip  when  she 
was  burnt. 

The  indictment  also  contains  the  following  assignments 
of  perjury:  1.  That  Filley  ft  Chapin,  in  the  month  of  De- 
cember, 1854,  and  in  the  month  of  January,  1852,  had  a 
large  stock  on  hand  in  their  store,  on  Pearl  street,  in  Cincin- 
nati 2.  That  the  said  Coons  was  not  about  that  time  in  or 
through  their  manufactory  or  store,  on  Pearl  street,  in  Cin- 
cinnati. 8.  The  said  Filley  did  not  tell  said  Coons  to  fill  up 
twoboxes  with  leather  chips.  4.  That  the  said  Coons  did  not 
fill  any  of  said  boxes  with  chips.  5.  That  the  said  Filley  did 
not  nail  the  lids  on  any  boxes  filled  with  leather  chips.  6. 
That  the  saM  Filley  did  not  mark  upon  any  such  box  or  boxes 
**  Kip  boots.  No.  1,"  or  the  letter  "  C,*'  or  any  other  marks. 
7.  That  no  other  person  filled  any  of  the  said  boxes  with 
leather  chips.  8.  That  the  said  Coons  did  not  see  any  boxes 
0O  filled  with  leather  chips  put  on  board  the  said  steamboat 
«  Martha  Washington." 

To  justify  a  verdict  of  guilty  in  this  case,  the  jury  must 
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be  satisfied  by  the  evidence  that  the  defendant  was  sworn ; 
that  he  was  sworn  in  a  case^  matter,  hearing,  or  other  pro* 
ceedingy  when  an  oath  or  afiirmation  shall  be  required  to  be 
taken  or  administered  under  or  by  any  law  or  laws  of  the 
United  States,  and  that  he  knowingly  and  willingly  swore 
to  that  which  was  false.  It  must  also  appear  by  the  evi- 
dence that  the  oath  was  administered  to  him  by  the  person 
named  in  the  indictment,  and  that  such  person  had  authority 
to  administer  the  oath.  The  proper  evidence  of  the  pen- 
dency of  a  suit  between  Benjamin  A.  Earl  and  the  Madi- 
son Insurance  Company,  in  the  Circuit  Court-of  the  United 
States,  in  the  State  of  Indiana,  is  the  record  of  the  court. 
During  the  progress  of  the  case,  the  question  has  arisen^ 
was  the  commissioner,  McGuffey,  duly  authorized  to  take  the 
defendant's  deposition  ?  The  Circuit  Court  of  the  United 
States  in  Indiana  was  fully  competent  to  give  him  such 
authority.  It  will  be  for  the  jury  to  say,  from  the  evidence, 
whether  the  defendant  swore  falsely,  with  a  wicked  and 
corrupt  intent  to  falsify  in  regard  to  matters  alleged  in  the 
indictment  to  be  false.  The  jury  will  have  the  defendant's 
deposition  and  will  compare  it  with  the  indictment.  There 
are  several  distinct  assignments  of  perjury  in  the  indict- 
ment, and  the  defendant  can  not  be  convicted  except  as  to 
matters  therein  charged.  A  conviction  can  not  be  had  on 
the  assignment,  respecting  the  quantity  of  stock  Filley  ft 
Chapin  had  on  hand,  as  the  averment  of  the  indictment  is, 
that  in  December,  1854,  and  in  the  month  of  January, 
1852,  they  had  a  large  amount  of  stock  on  hand,  while 
the  statement  of  the  defendant,  in  his  deposition,  is, 
that  in  the  month  of  December,  1851,  and  about  the 
first  of  the  month  of  January,  1852,  they  had  but  a 
small  amount  of  stock  on  hand.  Any  discrepancy  be- 
tween what  the  defendant  swore  to  in  his  deposition,  and 
what  is  set  out  in  the  indictment  as  having  been  sworn  to 
by  him,  is  fatal  to  a  conviction.  The  assignment  principally 
relied  on  by  the  prosecution  is  that  respecting  the  filling  up 
of  the  boxes  with  leather  chips.    Was  this  statement  false? 
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It  mast,  to  authorize  a  conviction,  be  disproved  by  two  wit- 
nesses, or  one  witness  and  corroborating  circamstances. 
The  facts  will  be  for  the  jary  to  determine  from  the  evi- 
dence. If  they  believe  the  defendant  to  have  sworn  will- 
fully false  in  testifying,  as  alleged  in  the  indictment,  it  will 
be  their  duty  to  convict.  The  prosecution  relies  upon  the 
testimony  of  the  three  Cbapins  and  Earl,  and  have  also 
proved  some  confessions  of  the  defendant  made  by  him 
while  in  jail.  Confessions  of  an  accused  person  should 
always  be  cautiously  received.  The  jury  are  the  exclusive 
judges  of  the  credibility  of  evidence.  It  appears  from  the 
testimony  that  the  Chapins  were  implicated  in  a  case 
arising  out  of  the  burning  of  the  steamboat  ^^  Martha 
Washington,"  and  would  be  affected  by  evidence  which 
would  tend  to  establish  their  fraudulent  conduct.  Earl  is  a 
party  to  a  suit  against  '^  The  Madison  Insurance  Company,'' 
seeking  to  enforce  its  liability  under  a  policy  insuring  this 
property  about  which  the  defendant  testified  in  his  deposi- 
tion. Perjury  is  an  odious  crime,  and  the  defendant,  if 
guilty,  merits  the  punishment  inflicted  by  the  law ;  but  the 
jury  should  weigh  well  the  evidence  and  act  with  great  de- 
IdberatioQ. 

The  jury  retunted  a  verdict  of  not  guilty. 


Thb  Fnitbd  Staibs  v.  Samubi^  Litmsdbn  bt  al^ 

An  examining  coart  or  Judge  wiil  not  require  clear  and  indubitable  proof 
of  the  guilt  of  accused  parties,  to  justify  an  order  that  they  shall  answer 
farther  to  the  charge  made  against  them. 

Section  6  of  the  neutrality  act  of  April  20,  1818,  punishing  the  offenses  of 
beginning  or  setting  on  foot,  or  providing  or  preparing  the  means  for 
a  military  expedition  or  enterprise  for  the  invasion  of  a  country  with 
which  the  United  States  is  at  peace,  is  not  violated  without  the  corn- 
mission  of  an  overt  or  definite  act. 
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Mere  words  written  or  spoken,  though  indicative  of  the  strongest  desire 
and  most  determined  purpose  to  do  the  forhidden  acts,  will  not  consti- 
tute an  offense  defined  and  punished  hj  said  section  6. 

If  the  means  proyided  were  procured  to  he  used  on  the  occurrence  of  a 
future  contingent  erent,  no  liahility  is  incurred  under  the  statute. 

If  the  intention  is  that  the  means  provided  shall  only  he  used  at  a  time 
and  under  circumstances  when  they  could  he  used  without  a  violation 
of  law,  no  criminality  attaches  to  the  act. 

To  provide  the  means  for  such  unlawful  expedition  or  enterprise  implies 
that  such  means  must  he  actually  furnished  and  hrought  together  for 
a  criminal  purpose. 

Proof  of  declarations  made  hy  a  defendant  is  admissihle  to  explain  or 
determine  the  character  of  acts  amhiguous  or  unintelligihle. 

Written  and  printed  evidence  containing  no  proof  of  an  overt  act,  in  viola- 
tion of  said  section  6,  is  admissihle  as  confessions  and  declarations,  and  to 
such  evidence  the  rule  applies  that  those  parts  which  admit  of  an  in- 
terpretation favorable  to  defendants  must  he  considered  as  well  as 
those  Justifying  the  implication  of  guilt. 

Corwin  ^  ProbascOy  and  Geo.  JR.  Sage,  for  United  States. 

Groeahecky  Piatty  Malloriy  and  (yNeilly  for  defendants. 

Leatitt^  J. 

The  evidence  in  this  case  being  closed^  after  a  very  pro- 
tracted examination,  it  is  my  dntj  to  state  the  grounds  of 
the  order  I  propose  to  make.  And  I  may  premise,  that 
sitting  as  an  examining  judge,  the  sole  inquiry  is,  whether 
the  evidence  offered,  and  the  law  applied  to  it,  make  out 
such  a  probable  case  of  guilt  as  will  require  the  accused 
persons  to  answer  further  to  the  charge  exhibited  against 
them.  In  stating  the  conclusion  to  which  I  have  arrived, 
it  is  not  my  purpose  to  notice  at  length  all  the  facts  ad- 
duced in  evidence,  or  the  numerous  points  made  by  coun- 
sel, in  the  extended  discussion  of  the  case.  The  duty  I  am 
to  discharge  is  purely  of  a  judicial  character,  and  will  be 
performed  without  any  reference  to  popular  opinion,  or 
any  outside  pressure,  which  it  is  alleged  has  been  brought 
to  bear  on  the  case.  I  should  be  utterly  unworthy  of  the 
position  I  occupy,  if  these  considerations  could  have  the 
slightest  influence  on  my  action. 


FEBRUARY  TERM,  1856.  .7 


United  States  v.  Lumsden. 


It  is  undoabtedlj  a  sound  and  well-settled  rale,  that  an 
examining  court  or  judge  will  not  require  clear  and  in- 
dubitable proof  of  the  guilt  of  accused  parties  to  justify 
an  order  that  they  shall  answer  further  to  the  charge  made 
against  them.  Whether  thus  held,  or  whether  discharged 
unconditionally,  the  order  is  not  conclusive.  In  the  former 
case,  the  accused  is  remitted,  first,  to  a  grand  jury  for  an 
inquiry  into  the  facts ;  and  it  is  only  on  their  affirmation 
of  the  charge,  by  the  return  of  a  bill  of  indictment,  that 
the  party  can  be  put  on  trial  before  a  traverse  jury.  On 
the  other  hand,  if  the  accused  party  is  discharged  by  the 
examining  officer,  it  is  no  bar  to  a  subsequent  prosecution 
for  the  same  charge.  If,  however,  after  a  full  examination 
of  the  facts,  the  cour?  or  judge  is  satisfied,  as  a  fair  legal 
deduction,  that  no  crime  has  been  committed,  it  is  his  duty 
promptly  to  order  the  discharge  of  the  party  accused.  It 
is  the  right  of  the  party  at  once  to  be  relieved  from  a  posi- 
tion involving  a  suspicion  of  crime,  which  may  seriously 
affect,  not  ouly  his  social  standing,  but  his  pecuniary  interests^ 
Audit  maybe  remarked  that  the  healthful  and  efficient  ad- 
ministration of  criminal  law  is  not  promoted  by  prosecu- 
tions which,  in  the  last  resort,  fail  to  produce  the  conviction 
of  the  person  accused.  As  a  geueral  rule,  such  futile  pros- 
ecutions tend  more  to  the  encouragement  'than  the  repres- 
sion of  crime. 

The  affidavit  on  which  the  warrant  in  this  case  issued  was 
made  on  the  4th  of  January  last.  Twenty  persons  were  in- 
cluded in  the  affidavit  and  warrant,  of  whom  thirteen, 
namely,  Samuel  Lumsden,  Joseph  W.  Burke,  Edward  Kene- 
feck,  Bartholomew  O'Keefe,  David  Reidy,  Michael  Noonan, 
James  Murphy,  James  O'Halleron,  John  Hudson,  Thomas 
Tiernao,  William  Q.  Halpin,  Daniel  Campbell,  and  John 
M.  C.  McGroarty,  were  arrested.  The  last-named  person, 
on  the  motion  of  the  counsel  for  the  defense,  and  by  the 
consent  of  the  counsel  for  the  prosecution,  was  discharged 
at  an  early  day  in  the  progress  of  this  examination.  The 
other  twelve  are  now  before  the  court.    They  are  all  na- 
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tives  of  Ireland,  but  nataralized  citizens  of  the  United 
States. 

The  complaint  on  which  the  warrant  issued  was  sworn 
to  by  John  Powers,  a  citizen  of  the  United  States ;  and 
sets  forth  that  the  persons  named  therein,  "  on  or  about 
the  28th  day  of  December,  1855,  at  the  city  of  Cincinnati, 
in  the  Southern  District  of  Ohio,  and  at  divers  other  times 
and  places  within  said  district,  to  wit :  at  sundry  times 
since  the  1st  day  of  May,  1854,  and  at  the  city  of  Hamil- 
ton, and  the  town  or  village  of  Cumminsville,  in  said  dis- 
trict, did  begin  and  set  on  foot,  and  did  provide  and  pre- 
pare the  means  for  one  military  expedition  or  enterprise,  to 
be  carried  on  from  tbence  against  the  territory  and  people 
of  Great  Britain,  with  whom  the  United  States  were,  and 
now  are,  at  peace." 

It  is  a  fact  developed  in  the  progress  of  this  examina- 
tion, that  although  the  affidavit,  on  which  the  warrant  is 
based,  \vas  made  by  Powers,  a  citizen  of  the  United  States, 
the  Hon.  Charles  Bowcroft,  her  Britannic  Majesty's  con- 
sul at  Cincinnati,  has  had  an  active  agency  in  tbis  prosecu- 
tion. This  has  been  frankly  admitted  by  that  gentleman, 
in  the  presence  of  the  court.  He  has  advanced  a  large 
amount  of  funds  in  procuring  evidence  to  sustain  the  pros- 
ecution, and  has*,  in  other  ways,  given'  it  his  sanction  and 
support.  This  has  been  made  the  occasion  of  an  assault 
on  Mr.  Rowcroft,  by  the  counsel  of  the  accused,  character- 
ized by  great  bitterness  and  severity.  While  I  can  not  but 
regret  that  the  obligations  of  courtesy  were  not  more 
closely  adhered  to  by  counsel,  the  position  of  the  gentle- 
man named  in  relation  to  the  prosecution  afforded  some 
palliation,  certainly,  for  the  course  pursued,  and  rendered 
it  improper  for  the  court  to  interpose  for  his  protection. 
But  whether  he. has  or  has  not  transcended  his  legitimate 
sphere  of  official  duty  in  this  case,  is  not  a  question  for  the 
consideration  of  the  court ;  since  its  action  must  depend, 
not  on  the  conduct  of  the  British  consul,  but  on  the  facts 
in  evidence  and  the  law  applicable  to  them. 
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With  these  remarks,  I  proceed  to  the  inquiry,  whether 
the  facts  proved  estahlish  the  legal  prohahility  of  the  guilt 
of  the  accused  parties. 

The  charge  against  these  defendants  is  based  upon  sec- 
tion 6  of  the  act  of  Congress  of  April  20, 1818  (3  vol.  L. 
TJ.  S.  447).  It  declares  "  that  if  any  person  shall,  within 
the  territory  or  jurisdiction  of  the  United  States,  begin  or 
set  on  foot,  or  provide  or  prepare  the  means  for,  any  mili- 
tary expedition  or  enterprise,  to  be  carried  on  from  thence 
'  against  the  territory  or  dominions  of  any  foreign  prince  or 
state,  or  of  any  colony,  district  or  people,  with  whom  the 
United  States  are  at  peace,  any  person  so  offending,  shall 
be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be 
fined  not  exceeding  three  thousand  dollars,  and  imprisoned 
not  more  than  three  years." 

In  the  progress  of  the  argument,  frequ^t  references 
were  made  to  the  early  executive  and  legislative  history  of 
the  country,  illustrative  of  its  policy  respecting  the  preser- 
vation of  its  relations  with  foreign  powers  with  whom  we 
were  at  peace.  Jn  the  year  1794,  during  the  second  ad- 
ministration of  Washington,  the  attention  of  Congress  was 
earnestly  called  to  this  subject,  by  the  arrogant  interference 
with  our  national  affairs  of  a  diplomatic  agent  of  the 
French  government,  threatening  to  disturb  our  amicable 
relations  with  Great  Britain.  As  the  result  of  this,  the 
law  of  1794  was  enacted.  After  somd'intermediate  legis- 
lation on  this  subject,  the  act  of  1818  was  passed,  repealing 
all  former  laws,  and  embodying  in  it  most  of  the  pro- 
visions of  the  previous  acts.  Section  5  of  the  law  of  1794 
was  transferred  to,  and  became  section  6  of  the  act  of  1818, 
before  quoted.     ^ 

In  construing  this  section,  the  court  is  not  essentially 
aided  by  previous  judicial  decisions.  Of  the  few  reported 
cases  arising  under  it,  none  seem  to  have  involved  the 
precise  questions  now  before  the  court.  They  were  de- 
cided with  reference  to  the  facts  in  proof,  but  these  facts 
were  of  such  an  unequivocal  character  as  to  leave  little 
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room  for  doubt  that  they  were  overt  acts,  and  were  Buffi- 
cient  to  justify  the  conviction  of  the  persons  implicated, 
under  the  section  referred  to.  But  they  do  not  furnish  an 
answer  to  the  inquiry  arising  in  this  case,  namely,  whether 
the  circumstances  in  proof  constitute  the  offenses  of  begin- 
ning, or  setting  on  foot,  or  providing  or  preparing  the 
means  for,  a  military  expedition  or  enterprise,  designed 
to  invade  a  country  with  which  the  United  States  is  at 
peace. 

Ko  proposition  can  be  clearer  than  that  some  definite 
act  or  acts,  of  which  the  mind  can  take  cognizance,  must 
be  proved  to  sustain  the  charges  against  these  defendants. 
Mere  words,  written  or  spoken,  though  indicative  of  the 
strongest  desire  and  the  most  determined  purpose  to  do 
the  forbidden  act,  will  not  constitute  the  offense.  It  is 
true  that  proof  of  declarations  of  this  nature,  previously 
made,  is  admissible  to  explain  or  determine  the  character 
of  acts,  otherwise  ambiguous  or  unintelligible ;  but  for  any 
other  purpose  they  have  no  pertinency. 

The  language  of  the  section  is  clear  and  perspicuous ; 
and  yet,  as  in  most  statutory  enactments,  it  is  referred  to 
judicial  discretion  to  determine  what  acts  shall  bring  a 
party  within  its  prohibitions,  and  incur  the  guilt  of  its 
violation.  This  discretion,  however,  must  not  be  arbi- 
trarily exercised,  but  it  is  to  be  controlled  by  known  and 
well-settled  rules  of  construction.  One  of  these  rules* 
applicable  to  all  penal  statutes,  is,  that  they  must  be  con- 
strued strictly,  and  not  be  so  extended  in  their  scope  as  to 
include  cases  not  clearly  within  their  terms. 

In  the  case  of  the  United  States  v.  Sullivan  et  al.f  to 
which  reference  is  made  in  Wharton's  Ciiminal  Law,  905, 
and  which  has  been  commented  upon  by  several  of  the 
counsel  in  this  case,  the  learned  Judge  Judson  gives  a  very 
clear  exposition  of  the  section  under  consideration.  Adopt- 
ing his  views,  I  will  quote  some  passages  from  his  opinion. 
It  should  be  premised,  however,  that  the  facts  involved  in 
the  case,  tried  before  Judge  Judson,  are  not  given  by  Mr. 
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Wharton  in  his  reference  to  it ;  and  I  do  not  know  the 
precise  case  before  the  court,  to  which  the  views  stated  by 
the  jndge  were  intended  to  apply.  A  knowledge  of  these 
facts  would  doubtless  make  his  analysis  and  exposition 
of  the  section  more  satisfactory  and  intelligible.  I  will, 
however,  give  some  brief  extracts  from  the  elaborate 
opinion  referred  to. 

In  the  first  place,  the  learned  judge  says :  '^  Before  the 
jury  can  convict  on  this  indictment,  it  must  be  proved  to 
their  satisfaction  that  the  expedition  or  enterprise  was  in 
its  character  military;  or,  in  other  words,  it  must  have 
been  shown,  by  competent  proof,  that  the  design,  the  end, 
the  aim,  and  the  purpose  of  the  expedition  or  enterprise, 
was  some  military  service,  some  attack  or  invasion  of 
another  people  or  country,  state  or  colony,  as  a  military 
force."  This  remark  presupposes  that  some  proof  has 
been  adduced  that  an  expedition  or  enterprise  has  been 
begun  or  set  on  foot,  and  is  intended  to  instruct  the  jury 
in  relation  to  what  must  be  its  character  and  purpose,  in 
order  to  subject  the  defendants  to  the  penalties  of  the  law. 
He  then  proceeds :  '^  To  constitute  a  misdemeanor  under 
the  law  of  1818,  there  must  have  been  a  hostile  intention 
connected  with  the  act  of  beginning  or  setting  on  foot  the 
expedition."  In  a  subsequent  part  of  his  charge,  the  judge 
defines  the  terms  used  in  section  6  in  these  words :  ^^  The 
word  expedition  is  used  to  signify  a  march  or  voyage  with 
martial  or  hostile  intentions.  The  term  enterprise  means 
an  undertaking  of  hazard,  an  arduous  attempt.  Begin  is 
to  do  the  first  act — to  enter  upon."  And  again :  "  To  set 
on  foot  is  to  arrange,  to  place  in  order,  to  set  forward,  to 
put  in  the  way  of  being  ready.  Then,  to  provide  is  to 
furnish  and  supply ;  and  to  procure  the  means  is  to  obtain, 
bring  together,  put  on  board,  to  collect."  And  subsequently 
he  remarks :  ^'  There  are  four  acts  delared  to  be  unlawful, 
and  which  are  prohibited  by  the  statute:  ^To  begin  an 
expedition,  to  set  on  foot  an  expedition,  to  provide  the 
means  of  an  enterprise,  and,  lastly,  to  procure   those 
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means/"  He  then  adds:  ^^As  an  illustration  of  what 
has  been  said,  I  will  remark  that  to  purchase,  charter, 
repair,  or  fit  up  any  yeesel  or  steamboat ;  to  procure  and 
put  on  board  such  vessel  or  steamboat  powder,  ball,  fire- 
arms, military  stores,  ship  stores,  or  any  of  them,  to  be 
used  in  any  place  in  contravention  of  and  with  intent  to 
violate  this  act ;  to  enlist,  engage  verbally,  or  contract  with 
men,  as  officers,  soldiers,  or  musicians,  to  go  out  on  such 
an  expedition  as  I  have  defined — may  be  considered  as 
providing  and  procuring  the  means  of  a  military  expedi- 
tion or  enterprise." 

No  authority  can  be  necessary  to  sustain  the  position 
that  the  conclusion  of  guilt,  in  reference  to  any  of  the  four 
alternative  acts  forbidden  by  section  6,  follows  only  from 
proof  of  some  distinctive,,  substantive  fact  looking  to,  and 
having  for  its  object,  a  military  expedition  or  enterprise 
against  a  country  with  which  our  relations  are  peaceful. 
Even  as  to  the  first  and  lowest  form  of  ofiense  designated 
by  the  statute — ^that  of  beginning  a  military  expedition  or 
enterprise — it  must  be  signalized  by  some  overt  act.  It  is 
true,  as  to  this  ofiense,  the  statute  is  very  comprehensive 
in  its  terms,  and  was  evidently  intended  to  strike  at  the 
first  inception  of  any  movement  which,  in  its  developmenl^ 
might  endanger  the  peace  of  the  country.  Still,  the 
beginning  to  do  a  thing  imports  that  there  must  be  an  act 
which  marks  such  beginning.  It  is  difficult  to  form  a 
clear  conception  of  what  will  constitute  such  inceptive 
act.  As  before  intimated,  it  requires  something  beyond  a 
mere  declaration  of  an  intention  to  do  it.  The  actual 
enlistment  or  enrollment  of  men,  with  the  purpose  of 
engaging  in  an  unlawful  military  expedition  or  enterprise^ 
is  clearly  within  the  scope  of  the  first  alternative  of  section 
6.  This  constitutes  a  substantive  fact  susceptible  of  proof; 
and  being  proved,  would  justify  the  conclusion  of  legal 
guilt.  It  is  not  material,  in  this  case,  to  inquire  whether 
the  overt  act  of  beginning  an  unlawful  military  expedition 
or  enterprise  may  not  be  consummated  prior  to  an  actual 
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enlistment  or  enrollment  of  men,  by  some  act  of  a  less 
equivocal  character.  Probably  a  previously  concerted 
movement  or  arrangement,  with  a  distinct  reference  to 
the  recruitment  of  men,  would  be  sufficient  to  constitute 
such  a  beginning.  And  if  this  was  followed  up  by  the 
designation  of  a  plan  for  an  enlistment  or  enrollment, 
though  there  should  be  no  proof  that  any  were  actually 
enlisted  or  enrolled,  it  would  bring  the  parties  implicated 
within  the  operation  of  the  section  referred  to. 

But  in  the  view  I  have  taken  of  the  evidence  in  this 
case,  it  is  quite  unnecessary  to  consider  more  critically  and 
minutely  the  import  and  construction  of  section  6.  I  will 
proceed,  therefore,  without  farther  reference  to  it,  very 
briefly  to  notice  such  parts  of  the  evidence  before  me  as 
bears  on  the  question  of  the  guilt  of  these  defendants  in 
reference  to  the  charges  exhibited  against  them. 

And  in  the  first  place,  I  will  refer  to  the  documentary  or 
written  and  printed  proofs  before  the  court.  These  have 
been  put  in  evidence  by  the  prosecution,  and  it  has  been 
strenuously  and  forcibly  insisted  that  they  show  the  ex- 
istence of  societies  and  organizations  among  the  Irish 
population  of  this  country,  the  members  of  which  are 
actuated  by  strong  hostility  to  the  government  of  Great 
Britain,  and  avow  it  as  their  purpose  and  desire  to  free 
their  native  land  from  British  rule,  and  eventually  to 
establish  its  independence.  It  is  contended  that  in  the 
furtherance  of  this  design  movements  are  in  progress,  with 
which  these  defendants  are  connected,  which  threaten  to 
interrupt  our  peaceable  relations  with  Great  Britain,  and 
which  call  loudly  for  the  vigilant  enforcement  of  the  neu- 
trality laws  of  the  United  States. 

The  written  and  printed  evidence,  it  may  be  remarked, 
contains  no  proof  of  any  overt  act  in  violation  of  the 
statute,  and  is  competent  so  far  only  as  it  may  be  supposed 
to  give  character  to  those  acts  of  the  defendants  which 
have  b#3n  proved  by  the  oral  testimony.  It  is  competent, 
in  the  light  of  admissions  and  declarations  by  which  the 
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defendants  are  bound ;  and  viewed  in  this  aspect,  the  well- 
known  rule  applies  that  it  must  be  taken  together,  and 
those  parts  which  admit  of  an  interpretation  favorable  to 
the  defendants  must  be  considered,  as  well  as  those  justify- 
ing the  implication  of  guilt. 

The  first  item  of  this  documentary  proof  is  the  book 
containing  the  constitution  and  minutes  of  the  proceedings 
of  the  Robert  Emmet  Club  of  Cincinnati,  which  is  a 
branch  of  the  Irish  Emigrant  Aid  Association  of  Ohio. 
The  defendants  are  all  members  of  this  club.  It  is  a 
secret  society,  every  member  being  required  to  take 
originally  an  oath — now  a  promise— whereby  he  pledges 
himself,  in  the  presence  of  God,  that  he  ^^  will  persevere 
in  endeavoring  to  form  a  brotherhood  of  affection  among 
Irishmen  of  every  religious  persuasion,"  and  that  he  ^^  will 
also  persevere  in  his  endeavors  to  uproot  and  overthrow 
English  government  in  Ireland."  Then  follows  an  obliga- 
tion to  the  effect  that,  under  no  circumstances,  shall  the 
member  disclose  the  doings  of  the  club,  or  inform  on,  or 
give  evidence  against,  any  one  belonging  to  it,  etc.  It  is 
also  in  evidence  that  the  club  have  secret  signs  or  pass- 
words, by  which  the  members  are  known  to  one  another, 
and  by  which  they  obtain  admission  to  any  similar  society 
elsewhere.  In  their  constitution  they  avow,  as  one  purpose 
of  the  organization,  the  subversion  of  the  British  power 
in  Ireland.  They  also  adopt  the  platform  of  the  Massa- 
chusetts society,  which  has  been  in  existence  something 
more  than  a  year.  In  that  platform  there  are  6trong 
expressions  of  hostility  to  England,  and  of  a  desire  to 
liberate  Ireland  from  her  power;  and  it  avows  a  deter- 
mination to  pursue  a  course  of  action  "perfectly  consistent 
with  our  duty  and  obligations  to  America,  but  tending  to 
ensure  the  success  of  the  cause  of  liberty  in  our  native 
land."  One  of  the  resolutions  forming  a  part  of  this  plat- 
form recommends  a  convention  to  be  held  in  New  York, 
"  for  the  purpose  of  carrying  out  a  united  system  of  action 
throughout  the  Union  and  the  colonies,  and  to  adopt  an 
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address  to  our  brethren  in  Ireland  exhorting  them  to  be  of 
good  cheer,  for  their  friends  in  America  are  up  and  doing, 
and  that  they  shall  not  be  left  alone  in  the  struggle/' 

The  Cincinnati  club  was  organized  on  the  4th  of  Sep- 
tember last,  and  at  the  time  of  the  arrest  of  these  defend- 
ants  numbered  seventy-three  members.  By  the  constitu- 
tion, every  member,  upon  his  initiation,  is  required  to  pay 
one  dollar,  and  afterward,  twenty-five  cents,  monthly. 

A  printed  address,  to  ^^  The  Irishmen  of  the  Buckeye 
State,"  dated  the  27th  of  September  last,  issued  in  behalt 
of,  and  under  the  direction  of  this  club,  has  been  read  in 
evidence.  It  is  unnecessary  to  make  quotations  from  it. 
It  is  a  glowing  and  fervent  appeal  to  Irishmen  to  co-operate 
with  the  Emmet  Club  in  the  purposes  of  its  organization, 
by  the  formation  of  similar  clubs  throughout  the  State. 
And  the  object  of  these  is  avowed  to  be  the  achievement 
of  the  liberty  and  independence  of  Ireland.  It  does  not, 
however,  propose  or  recommend  any  course  in  violation  of 
the  neutrality  laws  of  the  Union.  It  was  evidently  written 
under  the  influence  of  high  excitement,  and  its  style  is 
somewht  prurient  and  hyperbolical ;  but  it  does  not  advise 
or  advocate  any  military  movement  in  behalf  of  Ireland. 
What  is  said  about  grasping  the  liberty  of  that  country 
with  *^a  strong  and  armed  hand,"  is  evidently  a  mere 
figure  of  speech,  and  has  no  reference  to  any  practical  mil- 
itary action.  Or  if  such  a  purpose  was  in  the  mind  of  the 
writer,  he  has  failed  to  indicate  any  time  at  which  it  is  to 
be  fulfilled,  or  any  specific  action  by  which  it  is  to  be  ef- 
fected. 

The  address  and  resolutions  ot  the  convention  of  the 
delegates  of  ^'the  American-Irish  Aid  Society,"  held  at 
Kew  York  on  the  4th  of  December  last,  have  also  been 
read  in  evidence,  and  referred  to  in  the  argument.  Samuel 
Lumsden,  one  of  the  defendants,  was  a  member  of  that 
convention,  as  a  delegate  frpm  the  Cincinnati  society,  and 
acted  as  one  of  its  vice-presidents.  The  defendants,  Ual- 
pin  and  Kenefeck,  were  also  present  as  delegates.    I  have 
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looked  over  the  published  account  of  the  doings  of  that 
convention ;  and  whatever  views  may  be  entertained  of  the 
utility  and  propriety  of  such  a  meeting,  nothing  appears  in 
the  proceedings  indicative  of  an  unlawful  purpose  to  in- 
vade Ireland.  While  there  are  some  expressions  warrant- 
ing the  inference  of  such  a  design,  upon  certain  con- 
tingencies, an  intention  to  violate  the  laws  of  the  United 
States  is  explicitly  disavowed.  One  of  the  reoslutions  de- 
clares "  that  the  first  duty  of  all  American  citizens,  whether 
native  born  or  naturalized,  of  whatever  political  opinions, 
or  of  whatever  nationalities,  is  to  faithfully  respect  all 
their  obligations  of  citizenship,  arising  under  the  laws  and 
constitution  of  our  country/' 

But  it  is  quite  unnecessary  to  multiply  references  to  these 
published  documents.  It  is  certain  that,  giving  them  a 
construction  the  most  unfavorable  to  these  defendants  and 
to  the  objects  and  purposes  of  these  associations  of  Irish- 
men, they  do  not  establish  the  charge  exhibited  against 
them,  nor  fix  upon  them  the  guilt  of  any  violation  of  the 
laws  of  the  land.  They  prove  no  overt  act  of  military 
movement  or  organization,  looking  to  an  invasion  of  Ire- 
land, and  bringing  them  within  the  provisions  of  the  act 
of  1818.  It  is  equally  clear  that  neither  the  book  contain- 
ing the  record  of  the  constitution  and  the  proceedings  of 
the  Emmet  Club  of  Cincinnati,  nor  any  of  the  papers 
offered  in  evidence,  show  a  breach  of  any  of  the  criminal 
laws  of  the  United  States.  Whatever  may  be  thought  of 
the  rightfulness  or  policy  of  secret  societies  or  organiza- 
tions, under  our  form  of  government,  and  the  practice  of 
enforcing  the  supposed  obligations  of  their  members  by 
solemn  appeals  to  Deity,  whether  in  the  form  of  oaths 
or  promises,  it  is  certain  there  is  no  legal  prohibition  of 
such  acts.  Neither  is  there  any  law,  state  or  national,  for- 
bidding assemblies  of  the  people  for  any. lawful  purpose,  ' 
or  restricting  the  right  of  a  free  expression  of  opinion, 
either  by  speaking  or  writing. 

As  the  result  of  the  views  thus  indicated,  it  follows  that 
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these  written  or  documentary  proofs  have  no  relevancy  to 
tlie  case  upon  inqniry,  except  as  they  may  give  character 
to  the  oral  testimony  adduced.  And  I  now  propose  very 
briefly  to  consider  this  testimony,  and  to  state  the  conclu- 
sions to  which  it  leads.  To  facilitate  this  inquiry  the 
evidence  may  be  considered,  first,  as  applicable  to  the 
charge  of  beginning  or  setting  on  foot  a  military  expedi- 
tion or  enterprise ;  and  second,  procuring  or  providing  the 
means  for  such  expedition  or  enterprise. 

It  is  insisted  by  the  counsel  for  the  prosecution  that  the 
charges  under  both  thisse  divisions  are  sustained  by  the 
evidence. 

Three  witnesses  have  been  sworn  and  examined  by  the 
prosecution,  whose  evidence  is  mainly  relied  on,  so  far  as 
oral  proof  is  concerned.  These  are  Powers,  Hughes,  and 
Barber.  Powers  is  a  native  of  Pennsylvania.  The  only 
facts  stated  by  him,  material  to  notice,  are  that  he  was 
present  at  a  conversation  between  the  witness  Barber  and 
Beidy,  one  of  the  defendants,  near  the  corner  of  Western 
Bow  and  Kinth  street,  in  Cincinnati,  in  which  Barber, 
aUuding  to  the  fact  that  he  had  paid  money  upon  his  en- 
roUment  in  a  military  company,  said  that  the  company  was 
not  the  right  one,  and  that  he  had  been  imposed  on. 
Beidy  then  replied,  the  Washington  battalion  was  all  right, 
and  was  bound  to  go  to  Ireland.  This  witness  was  also 
outside  of  the  house  in  which  the  Hamilton  meeting  was 
held,  and  could  hear  and  see  what  took  place,  and  testifies 
that  the  defendant  Burke  stated  the  object  to  be  to  form 
societies,  and  to  collect  aid  and  arms  to  uproot  and  over- 
throw the  British  government  in  Ireland,  and  that  some 
arms  and  men  had  already  gone.  As  the  witness  Hughes 
states  nothing  material,  it  is  not  necessary  to  refer  specially 
to  his  testimony. 

The  principal  witness  for  the  prosecution  is  Barber.   He 

is  before  the  court  under  somewhat  peculiar  circumstances. 

He  is  an  Irishman  by  birth.    On  the  24th  of  October,  for 

the  purpose,  as  he  says,  of  exposing  the  doings  of  the 
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Emmet  Clab,  if  he  found  its  purpose  unlawful,  he  became 
a  member,  and  took  the  oath  prescribed,  and  got  possession 
of  the  secret  signs  and  passwords.  These  he  commuoicated 
immediately  to  Mr.  Rowcroft,  the  British  consul,  with  whom 
he  conferred,  and  from  whom  he  received,  from  time  to 
time,  the  sum  of  one  hundred  dollars.  He  attended  nearly 
all  the  meetings  of  the  club,  from  the  time  of  his  entrance 
into  it  till  these  defendants  were  arrested.  He  made  notes 
and  loemoranda  of  what  transpired  at  those  meetings, 
which  he  has  used  on  his  examination  to  refresh  his  mem- 
ory. This  witness  has  been  bitterly  assailed  by  counsel, 
and  denounced  as  utterly  unworthy  of  credit.  Some  of  his 
statements  on  the  stand  have  been  directly  contradicted, 
and  in  some  of  them  he  is- corroborated  by  the  minute-book 
of  the  club  and  by  witnesses.  It  must  be  admitted  that  he 
is  before  the  court  under  circumstances  suited  to  create 
strong  doubts  of  his  credibility.  It  is  not  important  to 
inquire  whether,  in  so  far  a^he  has  misstated  any  facts  to 
which  he  has  sworn,  he  has  willfully  and  corruptly  falsified 
the  truth,  or  whether  from  some  cause  there  may  not  be  a 
perversion  of  his  mental  and  moral  powers,  as  the  result  of 
which  he  views  some  subjects  through  &  distorted  medium; 
and  thus  unconsciously,  it  may  be,  to  himself,  has  received 
erroneous  impressions  as  to  the  circumstamces  about  which 
he  testifies.  However  this  may  be,  I  am  constrained  to  view 
his  testimony  with  caution  and  distrust. 

But  it  may  be  well  doubted  whether,  if  the*  testimony 
of  Barber  is  accredited,  as  to  all  the  facts  he  states,  which 
are  not  contradicted  by  reliable  witnesses,  the*  charge 
against  the  defendants  is  sustained.  I  will  advert  very 
briefly,  first,  to  such  parts  of  his  testimony  as  are  applicable 
to  the  charge  of  beginning  or  setting  on  foot  a  military  ex- 
pedition or  enterprise,  premising,  as  already  stated,  that 
nothing  short  of  a  previously-concerted  agreement  or  ar» 
rangement,  or  for  an  actual  enrollment  or  engagement  of 
men,  for  the  purpose  of  a  military  invasion  of  Ireland,  will 
sustain  the  charge.    On  this  subject  the  substance  of  what 
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Barber  states  is^  that  he  enrolled  himself  in  one  military 
company,  connected  with  the  Emigrant  Aid  Society,  calle^ 
the  Independent  Conohan  Guards.    The  statement  con- 
cerning this  enrollment  is  exceedingly  vague  and  indefinite. 
The  organization  of  this  company  was  never  perfected, 
nor  is  there  any  evidence  that  the  purpose  of  getting  it  up 
was  an  expedition  against  Ireland.    Barber  also  states  that 
Captain  Tiernan,  one  of  the  defendants,  asked  him  to  join 
a  company  he  was  raising  to  go  to  Ireland,  and  that  he, 
Barber,  gave  Tieman  three  dollars  for  his  initiation  fee, 
and  five  dollars  toward  buying  his  uniform.    Barber  also 
states  that  Beidy  told  him,  Tiernan's  company  was  a  hum- 
bug, and  would  never  go  to  Ireland,  but  that  his  would.  This 
is  all  the  evidence  that  I  am  now  able  to  rec^dl,  relating  to  the 
enrollment  of  men.    And  it  may  as  well  be  stated  now  that 
it  is  inpro  of  by  several  very  respectable  and  credible  wit- 
nesses that  the  companies  to  which  Barber  refers  were,  or 
had  been  a  part  of  the  Ohio  militia,  and  had  no  connection 
whatever  with  the  Emmet  Club,  and  that  the  enrollment  of 
which  Barber  testifies  had  no  reference  to  a  military  ex- 
pedition to  Ireland.  It  also  appears  that  not  more  than  two 
of  the  members  of  the  club  belonged  to  any  of  these  com- 
panies.   The  statements  of  Barber,  therefore,  fail  to  make 
out  the  proof  of  an  enrollment  of  men  for  any  purpose  in 
violation  of  the  laws  of  the  United  States.    As  the  charge 
of  beginning  a  military  expedition  or  enterprise  is  not  sus- 
tained, the  second  alternative,  that  of  setting  on  foot,  falls 
with  it,  since,  as  already  stated,  that  imports  a  stage  in  the 
proceeding,  resulting  from  the  prior  act  of  begin  ning,  and 
must  be  preceded  by  it. 

I  am  brought  now  to  the  consideration  of  the  inquiry, 
whether  there  is  proof  of  the  providing  or  procuring  the 
means  of  a  military  expedition  or  enterprise.  And  I  may 
state  here,  as  a  governing  rule  in  the  application  of  the 
evidence  on  this  point,  that  any  providing  or  procurement 
of  means,  to  bring  the  party  within  the  penal  sanction  of  the 
law,  must  have  reference  to  the  use  of  such  means,  under 
circumstances  that  would  render  such  use  criminal  in  the 
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eye  of  the  law.  If,  therefore,  the  proof  shows  that  means 
were  procured,  to  be  used  on  the  occurrence  of  a  future 
contingent  event,  no  liability  is  incurred  under  the  statute. 
The  test  of  the  criminality  of  the  act  is  the  intention ;  but 
if  the  intention  is  that  the  means  provided  or  procured  shall 
only  be  used  at  a  time,  and  under  circumstances  in  which 
they  could  be  used,  without  a  violation  of  any  law,  no 
criminality  attaches  to  the  act. 

I  will  now  inquire  what  the  proof  on  this  point  is,  accord- 
ing to  the  statements  of  Barber,  and  on  the  supposition  that 
his  testimony  is  credible.    And  first,  I  may  remark,  that 
this  witness  says,  on  his  cross-examination,  that  he  knows 
of  no  money  paid,  or  arms  procured,  for  the  purpose  of  a 
military  invasion  of  Ireland.     But  it  is  insisted  that  he 
proves  a  number  of  isolated  facts,  which,  when  brought 
together,  sustain  the  charge  of  providing  and  procuring  the 
means  of  a  military  expedition.    I  will  advert  very  briefly 
to  these  facts.    Barber  says,  Burke,  one  of  the  defendants, 
gave  him  a  subscription  paper  to  collect  money  to  aid  ia 
purchasing  arms  or  guns  for  the  club  to  go  to  Ireland. 
Burke  had  previously  shown  him  a  shooting-iron,  saying  it 
would  do  good  execution  in  Ireland,  and  that  it  was  for  his 
company,  the  Queen  City  Cadets.    Barber  also  states  that 
Kenefeck,  one  of  the  defendants,  said  at  the  Cumminsville 
meeting,  that  $5,000  could  easily  be  raised^for  the  expedi- 
tion, and  that  100,000  Irishmen  would  look  well  in  the 
morning  sun  on  Vinegar  Hill.    He  also  states  that  at  a 
meeting  of  the  Emmet  Club,  on  the  9th  of  November,  Kene- 
feck said  his  instructions  from  Kew  York  were  to  take  arms 
from  this  city  to  Ireland,  and  that  in  reply,  Lumsden  re- 
marked that  there  was  no  use  in  that,  for  they  would  be 
furnished  with  arms  in  Ireland.    It  also  appears  from  Bar- 
ber's evidence,  that  at  one  meeting  of  the  club  a  proposition 
in  regard  to  procuring  arms  was  submitted  and  debated. 

It  does  not  appear,  however,  from  any  part  of  Barber's 
statements,  that  any  funds  were  ever  paid,  or  that  any  arms 
were  ever  purchased.    If  his  evidence  is  accredited,  there 
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was  a  good  deal  of  talk  about  raiBing  money  and  procaring 
arms,  bat  nothing  was  ever  accomplished  in  regard  to  those 
objects.  The  facts  referred  to,  therefore,  do  not  prove  the 
charge  of  providing  or  procuring  any  means  for  a  military 
expedition  or  enterprise. 

But  it  is  proved  by  Barber  (and  in  this  he  is  corroborated 
by  the  minute-book  of  the  club),  that  the  defendant,  Samuel 
Lumsden,  at  the  convention  in  New  York,  in  December 
last,  offered  to  subscribe  $1,000  to  a  fund  which  it  was  pro- 
posed to  raise  in  aid  of  the  operations  of  those  who  were 
laboring  for  the  independence  of  Ireland.  The  minutes  of 
the  club  show  that  the  thanks  of  the  members  were  voted 
to  Lumsden  for  his ^^ munificent  offer;"  and  it  is  argued 
that  this  fact  not  only  implicates  Lumsden  in  the  charge  of 
providing  and  procuring  means  for  a  military  enterprise  or 
expedition  against  Ireland,  but  that  all  the  members  who 
voted  for  the  resolution  of  thanks  made  the  act  their  own, 
and  are  therefore  criminal.  I  remark,  in  the  first  place,  that 
this  was  a  mere  offer  to  contribute  money,  made,  probably* 
upon  some  condition  which  has  not  been,  and  never  will  be, 
complied  with,  and  which  is  neither  legally  or  morally 
binding  on  the  party  making  it.  Again,  there  is  nothing 
in  the  evidence  to  show  that  the  offer  of  the  $1,000  had  any 
reference  to  a  military  descent  on  Ireland,  or  any  other 
unlawful  purpose.  But  if  it  were  a  criminal  act,  it  was 
committed  in  another  judicial  district,  and,  therefore, 
without  the  jurisdiction  of  this  court  And  as  to  the 
affirmation  of  the  act  by  the  vote  of  thanks,  whatever  might 
be  its  effect  in  a  civil  suit,  in  a  criminal  prosecution  it  can 
not  be  held  to  implicate  the  parties  thus  voting. 

Without  adverting  more  minutely  to  the  evidence  for  the 
prosecution,  I  may  state,  as  the  result  of  my  deliberation 
upon  it,  that  I  am  led  to  the  conclusion  it  does  not  sustain 
the  charge  against  these  defendants.  But  it  is  proper,  how- 
ever, in  order  that  the  whole  case  may  be  fully  presented, 
that  I  should  refer  to  some  parts  of  the  evidence  adduced 
by  the  defense.    And  first,  I  refer  to  the  testimony  of 
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Michael  M.  Keating^  who  says  that  he  was  one  of  the 
founders  and  first  members  of  the  Irish  Emigrant  Aid  Asso- 
ciation, and  ^^  its  object  was  to  unite  old  and  new  Ireland  for 
one  paiticular  purpose,  and  that  was  to  get  up  an  American 
Fontenoj,  in  the  event  of  trouble  between  America  and 
England,"  and  that  they  were  careful  to  do  nothing  that 
would  compromisethem  with  this  government,  or  this  govern- 
ment with  England.  This  witness  heard  Mr.  Hyde  make 
a  stimulating  speech  to  the  club,  in  regard  to  the  proba- 
bility of  a  difBlculty  between  the  United  States  and  England, 
and  exhorting  the  members  to  be  ready  in  that  event  to  aid 
Ireland.  He  says,  also,  that  the  Emmet  Club  had  nothing 
to  do  with  any  military  organization  as  such. 

J.  J.  Burns,  a  witness  for  the  defendants,  says  he  is  a 
member  of  the  Emmet  Club,  and  that  all  the  members  have 
been  absolved  from  the  obligation  of  their  oaths,  so  that 
they  could  testify  freely  in  this  case.  He  says  he  is  a  mem- 
ber of  the  Methodist  Church,  and  that  there  is  nothing  in 
the  principles  or  constitution  of  the  Emmet  Club  to  prevent 
a  member  of  any  christian  church  from  belonging  to  it.  He 
was  a  regular  attendant  at  the  meetings  of  the  club.  The 
club  has  no  connection  with  any  mUitar^  company.  A 
proposition  was  once  made  in  the  club  in  relation  to  arms, 
but  the  president  ruled  it  out  of  order.  Kothing  was  ever 
said  in  the  club  about  the  present  difficulties  of  England  in 
the  Crimea,  or  about  taking  advantage  of  the  present  diffi- 
culties between  England  and  Kussia. 

Edward  Dalton  testifies  that  at  the  Hamilton  meeting 
Burke  did  not  state  that  the  object  of  the  Irish  Society  was 
to  raise  men  and  arms  for  the  invasion  of  Ireland.  He 
spoke  of  an  invasion  of  Ireland,  by  the  Irish  of  this  country, 
in  the  event  of  a  war  with  Great  Britain.  In  this,  he 
directly  contradicts  Barber. 

In  reference  to  the  witnesses  above  named,  it  may  be 
remarked,  they  are  before  the  court  without  impeachment, 
and  without  any  reason  to  suspect  the  truthfulness  of  their 
statements.    The  witness  Burns,  especially,  from  his  man- 
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ner  in  court,  seems  to  be  a  man  of  more  than  onfinary 
intelligence ;  and  it  is  not  controverted  that  he  occupies  a 
highly  respectable  standing  in  this  community. 

If  the  statements  of  these  last-named  witnesses  are  enti- 
tled to  credence,  the  proof  is  clear  that  the  dob  or  associa- 
tion with  which  these  defendants  are  connected,  has  not 
proposed  or  attempted  any  military  movement,  designed 
either  presently  or  prospectively,  for  a  descent  on  Ireland. 
The  impracticability  of  an  invasion  of  that  country  from  the 
United  States,  while  at  peace  with  Great  Britain,  and  the 
certainty  that  any  such  attempt  would  result  in  nothing  but 
disaster  to  those  engaged  in  it,  affords  a  presumption,  at 
leaet,  that  it  was  not  seriously  contemplated.  And,  if  there 
existed  in  the  minds  of  these  defendants  any  ulterior  pur- 
pose of  such  hostile  demonstration  against  that  country,  it 
was  to  be  carried  out  only  upon  the  occurrence  of  a  state  of 
war,  and  would  therefore  involve  no  violation  of  law. 

I  have  thus  hastily  noticed  what  seem  to  be  the  material 
parts  of  the  evidence  submitted  to  the  court.  Many  facts 
have  been  developed  }}y  the  testimony,  which  are  not  im- 
portant, as  applicable  to  the  present  inquiry.  That  inquiry 
is  not  whether  these  defendants  harbor  feelings  of  deep- 
rooted  hostility  to  England,  and  a  too  ardent  desire  for  the 
redress  of  the  alleged  wrongs  of  Ireland — not  whether,  as 
the  result  of  the  almost  proverbial  warmth  and  excitabil- 
ity of  the  Irish  temperament,  they  have  been  imprudent, 
or  indiscreet  in  words  or  actions — not  whether  their 
efforts  to  excite  the  zeal  of  their  countrymen  in  the  United 
States  may  or  may  not,  in  its  results  and  developments, 
prove  beneficial  to  the  land  of  their  birth — but  whether, 
from  the  evidence,  there  is  reasonable  ground  for  the  con- 
clusion, that  they  are  guilty  of  the  specific  charges  against 
them,  or  of  any  other  criminal  violation  of  law. 

I  approve  cordially  of  the  policy  of  our  national  legis- 
lation, for  the  preservation  of  our  neutral  relations  with 
foreign  countries,  with  which  we  are  at  peace.  It  had  its 
origin  at  an  early  period  of  our  history,  and  in  the  best 
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days  of  the  republic.  It  was  adopted  upon  the  recom- 
mendation of  Washington,  the  sanction  of  whose  great 
name  is  quite  sufficient  to  commend  it  to  the  profoundest 
regard  of  every  right-hearted  American  citizen.  It  has 
its  basis  in  the  incontrovertible  truth,  that  our  great 
country  will  best  subserve  its  true  interests,  and  attain  its 
highest  glory,  by  avoiding  all  '^  entangling  alliances ''  and 
hostile  conflicts  with  other  nations.  While  we  may  desire, 
and  by  all  legitimate  modes  of  action,  labor  for  the  polit- 
ical regeneration  of  every  oppressed  people,  and  the  uni- 
versal diffusion  of  the  principles  of  our  free  government, 
we  should  bear  in  mind  that  our  mission  is,  emphatically, 
one  of  peace.  Wq  are  not  called  upon  to  proclaim  and  en- 
force the  great  doctrines,  which  lie  at  the  foundation  of  our 
incomparable  institutions,  at  the  cannon's  mouth,  and  ^^  with 
garments  rolled  in  blood.''  It  should  rather  be  our  high 
purpose  to  recommend  their  recognition  and  adoption  by 
other  nations,  by  our  elevated  and  enlightened  course  of 
action,  and  by  showipg  with  what  scrupulous  regard  the 
rights  and  liberties  of  the  people  are  protected  and  main- 
tained. It  is  thus  that  we  shall  successfully  demonstrate 
the  great  truth,  that  man  is  capable  of  self-government, 
and  that  constitutional  liberty  is  above  all  price.  Already, 
our  example  has  produced  a  marked  influence  on  other 
nations.  And,  if  we  are  but  faithful  to  the  principles  of 
the  great  fathers  and  founders  of  our  government — to  the 
constitution,  as  the  bond  of  our  Union,  and  the  best 
guarantor  of  our  rights,  we  shall  go  on  "  conquering  and 
to  conquer,"  till  the  whole  earth  shall  benignly  feel  the 
efiects  of  our  example.  On  the  other  hand,  if,  from  an 
unhallowed  lust  of  territorial  acquisition,  and  a  specious 
zeal  for  the  propagation  of  free  principles,  we  become  em- 
broiled in  dishonorable  wars,  the  aid  of  prophecy  is  not 
needed  to  announce,  with  sad  certainty,  that  the  sun  of  the 
republic  will  go  down  in  blood,  and  that  the  end  must  be^ 
the  establishment  of  that  most  abhorred  of  all  forms  of 
government — a  military  despotism. 
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I  may  be  allowed  further  to  remark,  that  while  upon  the 
evidence  before  me,  and  the  law,  which  must  govern  my 
action,  I  have  no  hesitancy  in  adopting  the  conclusion  that 
these  defendants  must  be  discharged,  I  am  not  insensible 
to  the  fact,  that  some  of  the  developments  made  in  the 
progress  of  this  examination  are  of  a  character  suited  to 
attract  public  attention  to  them.  These  have  been  ad- 
verted to,  and  commented  upon,  by  the  counsel  for  the 
prosecution,  with  great  impressiveness  and  force.  .  I  can 
not  concur  with  them  in  the  position  they  urge,  that  the 
evidence  shows  there  was  the  beginning  of  a  military 
movement  or  organization,  Jiaving  an  immediate  refer- 
ence to  the  invasion  of  Ireland,  and  bringing  the  defend- 
ants within  the  penalties  and  prohibitions  of  the  statute. 
Whatever  ulterior  purposes  they  may  have  had  in  view, 
there  is  alaek*of  evidence  to  prove  any  overt  act  neces- 
sary to  constitute  the  offense  charged  upon  them.  Yet, 
the  views  and  suggestions  of  counsel,  in  reference  to  some 
of  the  aspects  of  this  case,  are  certainly  entitled  to  great 
consideration.  It  is  true  beyond  a  question,  that  strenu- 
ous and  concerted  efforts  have  been  made  in  several  of  the 
States  of  the  Union  to  organize  the  Irish  population  into 
clubs,  the  members  of  which  are  bound  by  a  solemn  oath 
or  pledge  not  to  reveal  their  proceedings,  or  under  any 
circumstances  to  give  evidence  against  those  who  are  ini- 
tiated. Already  a  national  convention,  consisting  of  dele- 
gates from  these  clubs,  has  been  held  in  the  city  of  New 
York.  The  avowed  purpose  of  these  movements,  I  am 
aware,  is  to  produce  unity  and  harmony  of  feeling  among 
Irishmen,  and  prepare  them  for  decisive  action  in  the 
establishment  of  the  independence  of  Ireland,  in  the  event 
of  a  rupture  of  the  present  peaceful  relations  existing  be- 
tween this  country  and  Great  Britain.  And  doubtless, 
from  a  motive  of  this  kind,  many  Irishmen,  who,  as 
adopted  citizens  of  the  United  States,  are  loyal  in  feeling 
to  our  government  and  institutions,  have  given  their  sanc- 
tion to,  and  aided  in,  these  movements. 
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Would  it  not  be  well  for  such  to  paase,  and  aerioady 
inquire,  whether  great  mischief  may  not  be  concealed  be- 
neath this  plausible  assumption,  and  whether  there  may 
not  be  those  who  are  laboring  to  produce  excitement  on 
this  subject,  who  have  less  at  heart  the  restoration  of 
Ireland's  liberties,  than  the  promotion  of  their  own  inter- 
ested views  ?  Suppose  it  be  true,  as  averred,  that  there  is 
no  intention  to  violate  .our  neutrality  laws,  or  compromit 
the  peace  of  this  country ;  yet,  is  there  not  reason  for  the 
apprehension  that  these  agitations  will  produce,  as  their 
results,  hostile  collisions  between  this  country  and  Great 
Britain?  Can  it  be  otherwise,  than  that  these  constant 
and  exciting  appeals  to  the  national  animosities  and  re- 
ligious prejudices  of  a  portion  of  the  Irish  population  of 
this  country,  are  suited  in  their  tendency,  if  not  in  their 
design,  to  involve  us  in  the  bloody  conflicts  of  war  ? 

I  censure  no  Irishman  for  sympathizing  with  his  native 
land,  and  ardently  desiring  the  restoration  of  the  rights  of 
its  people ;  but  with  all  candor  and  kindness,  I  would  sug- 
gest that  these  feelings  ought  not  to  be  indulged  at  the 
hazard  of  the  interests  and  peace  of  the  country  of  his 
adoption.  That  country  has  freely  conferred  on  all  for- 
eigners the  rights  of  citizenship,  and  extends  to  them  the 
guaranties  of  its  constitution  and  laws.  In  return  for 
these  privileges,  may  it  not  reasonably  be  insisted  they 
shall  in  all  respects  be  loyal  to  our  government?  There 
can  be  no  such  thing  as  a  divided  national  allegiance.  The 
obligations  of  citizenship  can  not  exist  in  favor  of  differ- 
ent nationalities  at  the  same  time.  The  foreigner  who 
takes  the  oath  of  fidelity  to  our  government  necessarily 
renounces  his  allegiance  to  all  others ;  and  the  obligation 
thereby  incurred  abides  upon  him  so  long  as  he  remains 
within  the  limits  of  the  country,  and  enjoys  the  protection 
of  its  laws.  And  it  is  an  obligation  that  is  paramount  to 
all  others,  and  demands  of  him  who  assumes  it  a  course 
of  conduct  that  shall  be  free  from  the  suspicion  of  un- 
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friendliness  to  the  institutions  and  interests  of  the  country, 
which  he  is  solemnly  pledged  to  defend. 

In  closing,  I  have  only  to  remark,  that  it  is  in  proof 
that  several  of  these  defendants  have  been  long  residents 
of  this  city,  and  occupy  a  highly  respectable  standing  in 
this  community.  I  should  most  reluctantly  adopt  the  con- 
clusion, that  in  the  transactions  in  which  they  have  been 
implicated,  they  were  moved  by  any  design  to  violate  the 
laws  of  the  country,  or  entertained  any  purpose  inconsist- 
ent with  their  duty  and  obligation  to  it,  as  adopted  citi- 
zens. I  trust  there  will  be  no  future  developments,  which 
will  present  the  charge,  from  which  they  are  now  relieved 
by  the  decision  of  this  court,  in  any  different  legal  aspect 
from  that  which  it  now  assumes.  But,  I  may  remind 
them,  as  already  intimated,  the  order  for  their  discharge 
from  this  complaint,  will  be  no  bar  to  its  re-investigation, 
if,  in  the  progress  of  events,  such  a  course  should  be 
deemed  necessary. 

The  defendants  are  discharged. 


(circuit  court.) 
Joseph  M.  Watnb  v.  Jamss  B.  Holmbs. 

The  Tequirement  of  tbe  statute,  in  reference  to  certainty  and  definitencM 
in  the  directions  for  constructing  a  machine  for  which  a  patent  it 
sought^  has  in  view  two  distinct  ohjects.  The  one  is,  that  the  puhlio 
may  know  precisely  what  the  invention  is ;  the  other,  that,  upon  the 
expiration  of  the  patent,  they  may  haye  an  unerring  guide  in  the 
specification  or  record  in  the  Patent  OiBoe  in  the  construction  of  the 
patented  machine. 

In  a  patent  for  an  improvement  in  the  manufactare  of  wash-boards  ftrom 
wood  and  metal  combined,  by  sharpening  the  cutting  edges  of  the 
zinc,  or  other  metal,  and  incising  the  edges  by  pressure  into  the  frame, 
it  is  not  a  material  defect  in  the  specification  that  it  does  not  give  the 
precise  angle  of  the  cutting  edge,  or  describe  the  mode  of  applying 
the  pressure,  or  the  depth  of  the  incision. 
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If  competent  mecbanics,  skilled  in  tbe  business,  testify  tbere  would  be  no 
difficulty  iu  constructing  tbe  macbine  from  tbe  specification  and 
drawing,  tbe  assumption  of  vagueness  and  uncertainty  in  tbe  de- 
scription is  repelled,  unless  it  clearly  arises  from  tbe  language  used  by 
tbe  patentee. 

Tbe  originality  and  novelty  of  tbe  patentee's  invention  being  denied  in 
tbis  case,  it  is  incumbent  on  tbe  defendant  to  rebut  tbe  presumptions 
of  tbe  patent  by  proof  tbat  it  was  not  tbe  invention  of  tbe  patentee, 
or  was  previously  known  and  in  use. 

If  tbe  jury  find  tbat  tbe  improvement  patented  was  not  new  and  original 
witb  tbe  patentee,  tbe  patent  is  a  nullity. 

Evidence  tbat  otbers,  prior  to  tbe  date  of  tbe  patentee's  application,  bave 
made  trials  and  experiments  on  tbe  principle  of  bis  patent,  wbicb  were 
not  successfully  carried  out,  will  not  defeat  tbe  patent. 

If  tbe  jury  are  satisfied  tbat  tbe  patentee,  or  tbe  plaintiff  as  bis  assignee, 
bas  surrendered  or  abandoned  tbe  invention  to  tbe  public,  tbere  cam 
be  no  recovery  for  an  inft-ingement. 

If  tbe  jury  find  tbe  patented  improvement  is  new  and  original,  and  tbat 
tbe  defendant  bas  infringed,  tbeir  verdict  will  be  tbe  aeiual  damage 
wbicb  tbe  plaintiff,  as  assignee  of  tbe  patent,  bas  sustained  by  sucb 
infringement ;  and  tbis  is  to  be  ascertained  by  tbe  number  of  wasb- 
boards  made  on  tbis  principle,  and  tbe  increased  profit  to  tbe  defend- 
ant arising  from  tbe  use  of  tbe  invention. 

In  computing  tbe  damages,  tbe  jury  sbould  exclude  from  tbeir  computa* 
tions  tbe  increased  facilities  in  making  wasb-boards,  due  to  inventions 
of  macbinery  since  tbe  patent,  or  its  assignment  to  tbe  plaintiff- 

This  was  an  action  on  the  case,  tried  before  a  jury, 
to  recover  damages  for  the  alleged  infringement  of  letters 
patent  granted  to  Orin  Rice,  October  80,  1849,  and  as- 
signed to  plaintiff  January  15, 1851,  for  an  improvement 
in  wash-boards. 

The  claim  of  the  patent  was  as  follows :  ^^  Having  thns 
fully  described  the  nature  and  effect  of  my  invention,  I 
wish  it  to  be  distinctly  understood  that  I  do  not  claim 
any  of  the  several  parts  composing  a  wash-board  made  of 
sheet  metal  and  wood;  but  that  which  I  do  claim  as  my 
new  and  useful  improvement  in  the  mode  of  manufacturing 
such  wash-boards,  and  for  which  I  ask  letters  patent,  is 
incising  with  the  edges  of  the  sheet  metal  (prepared  and 
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crimped  as  described)  the  legs,  or  the  legs  and  body  board, 
by  the  suitable  application  of  pressure  thereto,  thereby 
fitting  and  attaching  the  one  to  the  other  at  one  operation, 
and  with  a  comparatively  water-tight  joint.*' 

Miner  ^  Oliver  and  T.  Ewingy  for  plaintiff. 

C.  D.  CoffiUj  for  defendant. 

Charge  op  the  Court: 

This  suit  is  brought  to  recover  damages  for  an  alleged 
infringement  of  the  exclusive  right  of  the  plaintiff  to 
make  and  vend  the  improved  wash-board,  patented  to 
Grin  Rice,  October  80, 1849,  and  assigned  by  Rice  to  the 
plaintiff  January  15, 1851. 

It  is  not  denied  by  the  defendant  that  he  has  made  and 
sold  these  improved  wash-boards;  but  he  insists  that  the 
patent  is  invalid ;  firsts  on  the  ground  of  the  uncertainty 
and  insufficiency  of  the  specification  affixed  to,  and  con- 
stituting a  part  of,  the  patent ;  and,  secondy  that  Rice  was 
not  the  original  and  first  inventor  of  the  improvement 
patented  to  him,  and  that  the  same  was  known  and  in  use 
prior  to  the  date  of  his  application  for  a  patent. 

The  question  arising  on  the  first  ground  stated  is  a  ques- 
tion of  law  for  the  decision  of  the  court.  It  involves  this 
inquiry,  whether  the  patentee  has  made  known,  with  suffi- 
cient certainty  and  precision,  what  his  invention  is  ?  If 
he  has  failed  to  do  this,  it  is  clear  that  his  patent  can  not 
be  sustained,  and  this  action  must  fail.  A  patent  right  is 
the  creature  of  the  statute,  and  has  no  validity  unless  the 
statute  has  been  substantially  complied  with.  The  sixth 
section  of  the  act  of  Congress  of  July  4, 1886,  now  in 
force,  provides  that  "  before  any  inventor  shall  receive^  a 
patent  for  any  such  new  invention  or  discovery,  he  shall 
deliver  a  written  description  of  his  invention  or  discovery, 
and  of  the  manner  and  process  of  making,  constructing, 
using,  and  compounding  the  same,  in  such  full,  clear,  and 
exact  terms,  avoiding  unnecessary  prolixity,  as  to  enable 
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any  person  skilled  in  the  art  or  science  to  which  it  apper- 
tains, or  with  which  it  is  most  nearly  connected,  to  make, 
construct,  compound,  or  nse  the  same ;  and  in  case  of  any 
machine,  he  shall  fully  explain  the  principle  and  the  sev- 
eral modes  in  which  he  has  contemplated  the  application 
of  that  principle,  or  character,  by  which  it  may  be  dis- 
tinguished from  other  inventions." 

In  his  specification,  the  patentee  describes  his  improve- 
ment as  follows : 

"The  nature  of  my  invention  consists  in  the  mode  of 
manufacturing  wash-boards  out  of  metal  and  wood  com- 
bined, by  BO  preparing  the  sheet  of  zinc,  or  other  metal, 
that  by  sharpening  two  parallel  edges,  and  crimping  the 
sheets  from  one  of  these  edges  to  the  other,  I  am  enabled, 
by  using  pressure,  to  incise  and  fasten,  to  the  wooden  sides, 
the  sheet  thus  prepaid." 

In  a  subsequent  part  of  the  specification,  the  mode  of 
constructing  the  wash-board  is  more  folly  described,  in  the 
following  words: 

"  The  process  by  which  I  effect  these  improvements  con- 
sists in  taking  a  sheet  of  zinc,  dividing  it  into  strips  of  the 
width  desired,  and  sharpening  to  a  cutting  edge  the  sides 
that  are  to  incise  the  wooden  standard  of  the  frame,  and 
thereby  attach  the  one  to  the  other,  when  they  are  prop- 
erly brought  together ;  so  that  by  the  application  of  pres- 
sure, the  sheet  is  buried  to  a  suitable  extent,  not  only  fast 
and  firmly  to  the  wood,  but  so  aptly  that  it  forms  a  water- 
tight joint,'*  etc. 

And  it  is  also  stated,  that  "  the  metal  and  wood  being 
thus  exactly  and  instantly  adapted,  fitted,  and  closely 
joined  the  one  to  the  other,  by  machinery  expressly  pre- 
pared for  the  purpose,  the  article  can  be  furnished  to  the 
market  at  fifty  per  cent,  less  cost.'* 

The  specification  refers  to  drawings,  which  accompany 
it,  and  which  exhibit  minutely  the  different  parts  of  the 
wash-board,  and  the  method  of  its  construction. 
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It  is  objected  to  this  specification,  that  it  does  not  com- 
ply with  the  requisites  of  the  statute  in  not  stating  fallj 
the  patented  invention,  and  the  mode  of  the  constmction  of 
the  wash-board.  The  specific  points  taken  by  the  counsel 
for  the  defendant  are,  that  the  specification  is  defective  in 
not  setting  oat  the  method  of  sharpening  the  edges  of  the 
zinc,  and  the  precise  angle  of  the  sharpened  edge ;  and 
also,  in  not  stating  the  depth  of  the  incision  required,  or 
the  method  of  applying  the  pressure  by  which  the  zinc 
is  incised. 

If  it  be  true,  as  insisted,  that  the  patentee  has  failed  to 
describe  any  material  part  of  the  process  of  making  a  wash- 
board, on  his  improved  plan,  necessary  to  the  full  benefit 
of  his  invention,  and  this  omission  is  apparent  from  the 
specification,  it  is  fatal  to  the  patent.  In  giving  a  con- 
struction to  this  specification,  it  will  be  obviously  proper 
that  the  whole  should  be  taken  together ;  and,  if  from  th*e 
entire  instrument,  the  true  nature  of  the  improvement, 
with  the  mode  of  carrying  it  out,  is  disclosed,  it  will  be 
deemed  to  be  a  substantial  compliance  with  the  statute. 
Another  rule  is  equally  obvious,  namely,  that  in  the  de» 
scription  of  the  improvement,  and  the  directions  for  con- 
structing the  improved  machine,  it  is  not  necessary  to 
state  those  matters,  which  it  is  apparent  would  be  proper 
or  indispensable  in  its  structure.  This  would  involve  what 
the  statute  designates  as  ^^  unnecessary  prolixity,"  which 
is  to  be  avoided  in  a  specification.  Applying  these  rules 
to  this  specification,  I  have  failed  to  perceive  any  such 
omissions  as  will  invalidate  this  patent.  It  is  expressly 
stated  that  the  zinc  is  to  be  sharpened  to  a  ^^  cutting 
edge;''  and  it  was  not  necessary  to  describe  the  pro- 
cess by  which  the  zinc  was  to  be  thus  cut,  or  to  state  the 
precise  angle  of  the  cutting  edge.  These  would  suggest 
themselves  readily  to  any  mechanic  of  ordinary  intelli- 
gence in  the  construction  of  the  wash-board.  There  are 
many  modes  by  which  these  ends  could  be  accomplished 
with  equal  ease  and  utility ;  but  no  particular  mode  being 
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claimed  as  a  part  of  the  discovery  of  the  patentee,  it  was 
not  essential  to  describe  any.  The  same  remark  applies  to 
the  depth  of  the  incision  required.  The  specification  di- 
rects that  the  sharpened  edges  of  the  zinc  are  to  be  baried 
to  '^a  suitable  extent"  in  the  sides  or  legs  of  the  board. 
A  mechanic  could  not  fail  to  know,  that  for  the  purpose  of 
self-incision,  the  sharpened  edge  must  extend  but  a  short 
distance  beyond  the  board  on  which  the  plate  of  zinc  is 
fixed.  It  is  equally  clear,  that  it  was  not  necessary  to  de- 
scribe the  precise  mode  of  applying  the  pressure  by  which 
the  zinc  is  forced  into  the  wood,  and  the  different  parts  of 
the  board  fastened  together.  In  the  first  part  of  the  speci- 
fication, the  patentee  says,  the  nse  of  pressure,  to  incise 
and  fasten  the  zinc  to  the  sides,  is  necessary ;  and  in  the 
directions  for  making  the  wash-board,  in  a  subsequent  part 
of  the  specification,  it  is  distinctly  stated,  that  the  applica- 
tion of  pressure  is  needed  for  this  purpose,  and  reference 
is  made  to  a  machine  that  might  be  constructed  to  accom- 
plish the  result.  But  clearly,  it  was  not  necessary  to  state 
the  precise  method  of  applying  this  pressure,  or  the  prin- 
ciple in  mechanics  to  be  used  in  its  application.  Any 
kind  of  pressure,  applied  in  any  way,  would  accomplish 
the  desired  purpose ;  and  this  may  well  be  presumed  to 
have  been  known  to  the  patentee,  or  to  any  mechanic, 
who  might  be  called  on  to  construct  the  improved  wash- 
board. 

.  I  can  not  see,  therefore,  that  there  is  any  such  omission, 
or  vagueness  in  the  specification,  apparent  on  its  face,  as 
requires  the  court  to  pronounce  it  a  nullity.  It  is,  how- 
ever, a  question  for  the  decision  of  the  jury,  upon  the 
evidence  before  them,  whether  it  describes  the  mode  of  con- 
structing the  wash-board  with  such  clearness  and  precision, 
that  a  mechanic  of  reasonable  intelligence,  and  skill  in  that 
branch  of  art,  could  carry  the  invention  into  practice.  This 
is  a  question  of  fact,  and  must  be  settled  by  the  judgment 
of  persons  having  practical  knowledge  in  such  matters. 
The  requirement  of  the  statute,  in  reference  to  certainty 
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and  definitenees  in  the  directions  for  oonstracting  a  machine 
for  which  a  patent  is  songht,  has  in  view  two  distinct 
objects.  The  first  is,  that  the  pnblic  may  know  precisely 
what  the  invention  is;  and  the  other,  that  npon  the  expira- 
tion  of  the  patent,  they  may  have  an  unerring  guide  in  the 
constraction  of  the  patented  machine,  from  the  specification 
on  record  in  the  patent  ofSce. 

Several  witnesses  have  been  inquired  of  whether,  from  the 
specification  and  the  accompanying  drawings,  the  improved 
wash-board,  patented  by  Bice,  could  be  constructed  ?  They 
have  all  replied  affirmatively  to  this  question.  One  witness, 
a  practical  machinist,  states  that  he  had  no  difficulty  in 
making  a  wash-board  from  the  directions  contained  in  the 
specification,  in  connection  with  the  drawings.  He  says 
explicitly,  that  there  is  no  necessity  that  the  specification 
should  state  the  mode  of  ^cutting  or  sharpening  the  zinc,  or 
of  applying  the  pressure  for  the  incision  of  the  edges  of  the 
Einc.  No  testimony  has  been  offered  by  the  defendant  to 
prove  that  there  is  any  difficulty  in  making  the  board  from 
the  directions  given  in  the  specification. 

The  next  inquiry  relates  to  the  novelty  and  originality  of 
this  improvement.  As  already  stated,  one  of  the  grounds 
of  defense  in  this  case  is,  that  the  improvement  patented  by 
Bice  was  not  new,  but  was  known  and  in  use  before  the 
date  of  his  application  for  a  patent.  If  this  defense  is  sus- 
tained by  the  evidence,  the  patent  to  Bice  has  no  validity, 
and  no  one  is  responsible  for  the  use  of  the  improvement. 
The  statute  requires  that  the  patentee  should  be  the  original 
and  first  inventor.  This  implies  that  the  improvement 
patented  was  the  discovery  of  the  patentee,  and  not  bor- 
rowed firom  another;  and  also  that  it  was  not  before  known 
or  in  use.  In  a  word,  it  must  have  been  original  with  the 
patentee,  and  not  known  to  others. 

It  may  be  remarked  here,  that  there  is  a  legal  presump- 
tion in  favor  of  the  originality  of  a  patented  invention  or 
discovery  arising  from  the  patent.  As  preliminary  to  its 
emanation,  it  is  required  that  the  applicant  shall  make  oath 
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that  he  is  the  original  and,  bo  far  as  he  knows,  the  first 
inventor.  And,  in  the  absence  of  evidence  to  negative  this 
presumption,  it  will  be  sufficient  to  sustain  the  patent.  In 
the  present  case,  the  plaintiff  has  proved  the  originafitj  of 
the  invention  by  Bice,  the  patentee.  Having  assigned  the 
patent,  he  has  now  no  interest  in  it,  and  is  a  competent  wit- 
ness. It  is  the  province  of  the  jury  to  determine  as  to  the 
credit  due  to  his  evidence.  He  states  that  the  improvement 
in  the  wash-board  for  which  he  obtained  a  patent,  was  his 
own  invention.  And  there  are  some  facts  in  proof,  by  other 
witnesses,  in  relation  to  his  declarations  and  conduct,  ante- 
rior to  his  application  for  the  patent,  tending  to  prove  that 
the  invention  was  original  with  Uice. 

The  novelty  of  the  invention  presents  the  more  important 
and  difficult  question  for  the  decision  of  the  jury.  As  before 
intimated,  under  the  patent  laws,  if  the  patented  in^tention 
was  known  or  in  use,  or  something  substantially  and  essen- 
tially like  it,  prior  to  the  application  for  a  patent,  the  proof 
of  the  fact  is  an  answer  to  an  action  for  an  infringement. 
In  such  case,  the  patent  is  void,  and  no  action  can  be  sus- 
tained for  its  violation. 

The  defendant  has  introduced  several  witnesses  to  prove 
the  prior  use  and  knowledge  of  wash-boards,  made  on  the 
self-incising  plan,  patented  by  Bice.  I  shall  not  detain  the 
jury  by  referring  minutely  to  the  statements  of  these  wit- 
nesses. Mr.  Gilson  testifies  that  he  has  been  engaged  in  the 
business  of  manmfacturing  wash-boards,  at  different  places, 
since  the  year  1886 ;  and  that,  as  early  as  1889,  he  made 
them  on  the  plan  of  incision  by  mechanical  pressure.  It  is 
not  clear,  however,  that  this  witness  made  any  without,  at 
least,  the  partial  use  of  grooves,  in  the  sides  and  legs  of 
the  board.  He  also  states  that,  from  the  low  rate  at  which 
the  boards  were  made,  upon  lice's  plan,  he  was  compelled 
to  abandon  the  business,  when  they  were  introduced  to  the 
public  Another  witness,  Barrett,  states  that  he  saw  wash- 
boards in  the  State  of  Maine,  some  fifteen  years  since,  made 
by  sharpening  the  2dnc,  and  forcing  it  into  the  sides  by 
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means  of  a  damp.  The  witneBs,  Janes,  testifies  in  sob* 
stance  that,  in  1846,  being  in  the  employment  of  Mr.  Bab- 
cock,  at  Cincinnati,  he  made  from  six  to  ten  boards  by 
sharpening  the  edges  of  the  zinc  and  forcing  them  in  by 
pressure.  In  an  affidavit  made  by  Janes  in  1849,  which  is 
admitted  in  evidence,  he  states  that  after  leaving  Babcock's 
employment,  he  made  three  wash-boards  on  the  same  plan, 
and  gives  the  names  of  the  persons  for  whom  they  were 
made.  From  the  testimony  of  Mr.  Bailey,  a  witness  for  the 
plainti^  it  appears  that  two  of  these  boards  have  been 
found,  and,  upon  examination,  it  is  ascertained  they  were 
not  made  on  the  plan  of  self-incision,  bat  that  the  edges  of 
the  zinc  were  let  in  by  mortises.  Janes  states  in  his  depo- 
sition in  this  case,  and  which  is  before  the  jury,  that  he  was 
under  a  mistake  in  swearing,  in  his  affidavit,  that  the  three 
boards  made,  above  referred  to,  were  on  the  self-incising 
plan.  He,  however,  repeats  the  statement  that  those  made 
by  him  while  in  Mr.  Babcock's  employment  were  made  in 
this  way.  The  witness^  Babcock,  corroborates,  to  some 
extent,  the  testimony  of  Janes,  in  relation  to  the  boards 
made  for  him.  He  did  not  see  Janes  in  the  act  of  making 
the  boards,  nor  did  he  take  them  to  pieces  to  ascertain  how 
they  were  made;  but  has  no  doubt  they  were  made  on  the 
eelf-incising  plan.  He  says  he  did  not  like  these  boards, 
and  no  others  were  made  for  him  in  that  way.  On  the  part 
of  the  plaintiff,  it  is  in  evidence,  by  several  witnesses  who 
have  dealt  for  many  years  extensively  in  wash-boards,  both 
in  the  East  and  in  the  West,  that  they  never  saw  or  knew  of 
any  on  the  self-incising  plan  till  Sice's  were  introduced 
into  the  market. 

Such  is  the  summary  of  the  evidence  on  the  question  of 
the  novelty  of  this  invention.  It  will  be  for  the  jury  to  say 
which  way  the  scale  preponderates.  They  must  be  reason- 
ably certain  that  the  invention  patented  by  Bioe  was  known 
before  he  applied  for  a  patent,  to  justify  a  verdict  which 
will  invalidate  it.  And  proof  of  prior  experiments  on  the 
principle  of  this  invention,  if  not  carried  on  to  completion, 
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does  not  make  oat  the  fact  of  prior  knowledge  or  use, 
within  the  meaning  of  the  patent  laws.  The  machine  or 
structure  alleged  to  be  similar  to  that  patented,  must  have 
been  so  far  perfected  as  to  be  of  practical  utility.  And  if 
abandoned  after  experimental  trials  as  useless,  a  presump- 
tion would  arise  that  the  alleged  invention  was  not  identi- 
cal with  one  subsequently  patented  to  another  person,  the 
merits  and  utility  of  which  are  proved  by  its  general  use 
and  admitted  superiority  over  all  others. 

Every  invention,  under  our  patent  laws,  must  be  ^^  useful," 
as  well  as  original  and  new.  The  patent  implies  that  the 
invention  is  of  some  utility,  but  this  may  be  rebutted  by 
evidence  that  it  is  frivolous  and  of  no  practical  value.  In 
this  case,  it  would  seem,  from  the  evidence,  there  can  be 
no  doubt  of  the  utility  of  the  invention.  Although  simple 
in  its  character,  and  not  importing  the  exercise  of  a  high 
degree  of  mechanical  or  scientific  talent,  it  is  nevertheless 
useful,  and  within  the  scope  and  policy  of  the  patent  laws. 
It  is  clearly  proved  that  the  wash-board,  made  pursuant  to 
*  this  patent,  is  superior  to  any  before  in  use ;  and  for  this 
reason,  and  on  account  of  the  reduced  price  at  which  it 
can  be  made,  it  has  superseded  all  others.  An  intelligent 
witness  has  stated  that,  without  the  aid  of  the  machine  for 
pressing  the  zinc  into  the  sides  and  nailing  the  boards, 
patented  since  the  date  of  Bice's  patent,  his  invention  has 
the  advantage  over  any  other  in  the  proportion  of  twelve 
to  one.  The  same  witness  testifies  that  with  the  aid  of  the 
machine  referred  to,  with  steam  power,  one  hundred  dozen 
wash-boards  can  be  made  in  a  day,  at  an  actual  cost  of  one 
dollar  and  sixty-eight  cents  the  dozen. 

It  is  proper  here  to  notice,  that  it  is  insisted  by  the  de- 
fendant's counsel,  as  a  ground  of  defense  in  this  action, 
that  the  plaintiff,  as  the  assignee  of  the  patent,  has  virtu- 
ally abandoned  all  his  rights  under  it,  and  can  not,  there- 
fore, recover  damages  for  an  infringement.  If  this  position 
is  sustained  by  the  evidence,  it  is  clearly  a  good  defense  to 
this  action.    The  owner  of  a  patent  has  an  undoubted 
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right  to  surrender  it  to  public  use.  And  if  the  evidence 
eatiBiies  the  jury  that  there  has  been  such  surrender,  the 
plaintiff  can  not  recover.  The  evidence  on  this  point  is 
briefly  this :  That,  owing  to  doubts  as  to  the  validity  of 
the  patent,  a  number  of  persons  in  Cincinnati  were  en* 
^aged  in  the  manufacture  of  wash-boards  on  the  plan  of 
Rice's  improvement;  and  that  shortly  prior  to  the  com* 
mencement  of  this  suit,  and  when  it  .was  in  contemplation, 
a  meeting  was  held  of  all  these  persons,  including  the  plaint- 
iff. After  conference  on  the  subject  of  the  price  of  the  wash* 
board,  an  agreement  was  entered  into  and  signed  by  all  the 
parties,  to  the  effect  that  thereafter  no  one  would  sell  the 
wash-boards  below  a  certain  price  agreed  on,  and  stated* 
This  agreement  was  published  in  one  of  the  city  papers. 
This,  it  is  urged  in  argument,  is  a  virtual  consent,  on  the 
part  of  the  plaintiff,  that  others  should  make  these  im- 
proved wash-boards,  and  a  waiver  of  all  claims  for  the 
infringement  of  the  patent.  In  reference  to  the  conference 
and  agreement  adverted  to,  the  witness,  Bailey,  states  that 
he  was  then  interested  in  the  patent,  with  the  plaintiff,  and 
was  present  at  the  meeting,  and  a  party  to  the  agreement 
as  to  prices  to  be  asked  for  the  wash-boards.  He  testifies 
that  the  sole  object  of  the  proceeding  was  to  prevent  the 
prices  from  running  down  so  low  as  to  exclude  any  profit 
from  the  manufacture  of  the  wash-boards ;  and  moreover, 
it  was  distinctly  stated,  and  so  understood  by  the  parties, 
that  the  plaintiff,  in  signing  the  paper  referred  to,  waived 
no  right  to  which  he  ^as  entitled  as  the  assignee  of  the 
patent.  If  the  jury  give  credit  to  this  testimony,  there  is 
clearly  nothing  in  this  transaction  justifying  the  conclusion 
that  the  plaintiff  has  abandoned  any  right  or  claim  which 
vested  in  him  under  the  patent. 

If  the  jury  find  for  the  plaintiff  on  the  points  to  which 
their  attention  has  been  directed^  it  will  be  thetr  duty  to 
assess  such  damages  as  he  may  be  entitled  to  recover.  An 
infringement  of  the  exclusive  right  of  a  patentee,  or  his 
assignee,  implies  a  right  to  sue  for  and  recover  damages 
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for  the  injury.  The  general  rule  of  damages  is  the  amount 
of  profits  made  by  the  person  infringing  the  patent  from 
the  unlawful  use  of  tho  improyemeut.  On  the  theory  of 
the  patent  laws,  this  measures  the  loss  sustained  by  the 
owner  of  the  patent.  There  may  be  circumstances  of  ag- 
gravation attending  the  infringement,  that  will  justify  a 
jury  in  returning  damages  beyond  the  amount  of  profit 
derived  from  it ;  but  there  are  no  facts  in  this  case  requir- 
ing the  application  of  this  rule.  In  the  progress  of  the 
trial,  the  plaintifi*  offered  to  prove  the  aggregate  of  profit 
made  by  all  the  manufacturers  of  the  improved  wash-board 
in  violation  of  his  exclusive  right,  insisting  that  the  de- 
fendant was  liable  for  a  pro  rata  share  of  this  entire  profit, 
but  the  court  excluded  this  evidence  from  the  jury  as  not 
furnishing  a  proper  rule  of  damages.  The  jury  will  there- 
fore take  into  consideration  the  evidence  of  the  number  of 
wash-boards  made  by  the  defendant,  and  the  profit  derived 
from  such  manufacture ;  and  this  will  be  the  proper  basis 
of  their  verdict,  if  they  find  the  plaintiff  is  entitled  to 
damages.  It  was  insisted  by  the  defendant,  that  in  esti- 
mating the  amount  of  the  damages,  the  jury  should  ex- 
clude from  their  consideration  the  increased  facilities  for 
making  the  wash-board,  due  to  the  machines  invented 
since  the  date  of  Rice's  patent  for  pressing  and  nailing  the 
wash-board.  It  is  in  evidence  that  there  are  two  of  these 
in  use,  constructed  on  somewhat  different  mechanical  prin- 
ciples, the  effect  of  which  is  greatly  to  expedite  the 
process  of  manufacturing  these  wash-boards.  The  speci- 
fication connected  with  Rice's  patent  expressly  refers  to  a 
machine  to  be  used  for  the  purpose  indicated ;  and  it  seems 
clear,  that  in  estimating  the  profit  to  the  manufacturer 
derived  from  Rice's  improvement,  reference  may  be  had 
to  the  use  of  such  a  machine. 

The  jury  found  a  verdict  for  the  plaintiff,  assessing  the 
damages  at  f  500. 
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Ex  PABTB  BoBiNsoNy  U.  B.  Mabshal.    Habbab  Cobpub. 

Section  7  of  tbe  act  of  OongreM  of  March  2, 1833,  aathorisct  any  Jadg« 
of  the  United  States  to  iuue  the  writ  of  liabeas  oorpas  where  an  oiBoer 
of  the  United  States  is  imprisoned  *'  for  any  act  done,  or  omitted  to  he 
done,  in  pareoance  of  a  law  of  the  United  States." 

It  is  the  proper  remedy  where  a  marshal  is  imprisoned  by  the  sentence 
of  a  State  Jadge,  as  for  a  contempt  in  not  producing  the  bodies  of  cer- 
tain persons  named  in  a  writ  of  habeas  corpus  issued  by  such  Jndge^ 
and  if  it  appears  from  the  evidence  that  such  persons  were  legally  in 
the  custody  of  the  marshal,  pursuant  to  the  provisions  of  the  fugitive 
slave  act,  and  that  his  refusal  to  produce  them  before  the  State  Judge 
was  a  paramount  duty  by  the  terms  of  the  said  act,  the  marshal  H 
entitled  to  his  discharge  under  said  section  7  of  the  act  of  1833. 

In  ordering  his  discharge  upon  a  habeas,  a  Judge  of  the  United  States 
does  not  assume  a  jurisdiction  to  review  or  reverse  the  sentence  or 
Judgment  .of  the  State  judge,  but  merely  exercises  a  power  expressly 
conferred  by  an  act  of  Congress. 

Although  the  authorities  are  not  uniform  as  to  the  right  of  a  State  Judge 
to  issue  the  writ  of  habeas  corpus,  where  the  imprisonment  is  under 
the  authority  of  a  law  of  the  United  States,  it  is  well  setUed  that 
when  the  fact  is  proved  that  the  imprisonment  is  under  such  authority, 

•  the  Jurisdiction  of  the  State  Judge  is  at  an  end,  and  all  subsequent 
proceedings  are  coram  nan  judice, 

Ketehum  and  Headingtofiy  for  the  marehal. 

Coz  and  JoUiffe^  in  opposition  to  the  discharge. 

Lbavitt,  J. 

The  facts  which  it  is  material  to  notice  in  the  decision 
of  the  question  before  me  are,  that  on  the  28th  of  January 
last,  one  Gaines,  a  citizen  of  Kentucky,  on  his  affidavit  that 
certain  colored  persons,  owing  him  service  in  said  State^ 
bad  escaped  to  the  State  of  Ohio,  obtained  a  warrant  from 
John  L.  Pendery,  a  commissioner  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Ohio,  directed 
to  the  marshal  of  said  district,  requiring  him  to  arrest  said 
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persons  as  fugitives  from  labor,  and  have  them  before  said 
commissioner  forthwith;  in  obedience  to  which  warranty 
on  the  SOth  of  January,  the  marshal  made  return  that  he 
had  arrested  the  said  persons  and  had  them  before  said 
commissioner.  On  the  9th  of  February,  and  while  the 
investigation  before  the  commissioner  was  pending,  he  is- 
sued his  warrant  to  the  marshal,  requiring  him  to  commit 
the  alleged  fugitives  to  the  jail  of  Hamilton  county  for  safe 
keeping,  to  be  produced  from  time  to  time,  as  required ; 
and  they  were  duly  committed  to  said  jail  in  pursuance  of 
such  warrant.  On  the  21st  of  February,  on  the  petition  of 
one  Jesse  Beckley,  alleging  that  said  persons  were  unlaw- 
fully detained  in  custody  by  the  marshal  of  said  district,  a 
writ  of  haheas  corpus  was  issued  by  the  judge  of  the  Pro- 
bate Court  of  Hamilton  county,  requiring  the  marshal  to 
have  them  before  said  judge  forthwith,  with  the  cause  of 
their  caption  and  detention.  On  the  28th  of  February,  the 
commissioner  adjudged  the  said  fugitives  to  be  the  property 
of  said  Gaines,  and  ordered  them  to  be  delivered  to  him,  to 
be  removed  to  the  State  of  Kentucky.  On  the  same  day, 
the  said  Gaines  made  his  affidavit  that  he  was  apprehen- 
sive that  said  fugitives  would  be  rescued  by  force,  and  re- 
quired that  they  should  be  delivered  to  him  in  the  State  <^ 
Kentucky  by  the  marshal,  pursuant  to  provisions  of  the 
act  of  Congress.  They  were  delivered  to  the  claimant  by 
the  marshal,  according  to  said  request. 

On  the  27th  of  February,  the  marshal  appeared  before  the 
judge  of  the  Probate  Court  of  Hamilton  county  and  sub- 
mitted, by  his  counsel,  a  motion  to  dismiss  the  writ  of 
habeas  corpus  issued  by  said  judge,  which  motion  was  taken 
under  advisement,  and  an  order  was* entered  by  the  judge 
that  the  marshal  should  not  remove  the  persons  named  in 
the  writ  from  the  jurisdiction  of  the  court  till  the  final 
decision  of  the  motion,  which  order  was  served  on  the 
marshal  on  the  28th  of  February.  . 

On  the  1st  of  March,  a  motion  was  again  made  to  dismiss 
the  writ  of  habeas  corpus^  which  was  overruled  by  the  pro. 
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bate  judge,  who  entered  an  order  requiring  the  marshal  to 
make  a  return  of  said  writ  on  the  7th  of  March.  And  on 
that  day  the  marshal,  protesting  agaiust  the  jurisdiction  of 
the  probate  judge,  made  his  return  to  the  writ  of  habtoB 
carpusj  in  which  he  set  out  the  proceedings  before  the 
commissioner  upon  the  claim  of  said  Gaines,  and  avers 
that  at  the  time  of  the  service  of  the  writ  of  haJbeas  corjma 
on  him  he  held  the  persons  named  in  it  in  his  custody, 
under  the  order  of  the  commissioner,  as  before  noticed,  by 
virtue  of  his  office  as  marshal,  and  by  authority  of  law ; 
and  that  on  the  said  27th  of  February,  when  he  appeared 
before  the  probate  judge  and  made  his  motion  to  dismiss 
the  writ  of  habeas  eorpnsy  and  when  the  order  of  that  date 
was  made  by  said  judge,  as  before  stated,  he  held  said  per- 
sons in  his  custody  by  virtue  of  his  office  as  marshal,  and 
by  authority  of  law,  and  that  afterward,  upon  the  demand 
of  said  claimant,  delivered  them  to  him  in  the  State  of 
Kentucky. 

On  the  8th  of  March,  the  question  as  to  the  sufficiency  of 
the  marshal's  return  was  argued  before  the  probate  judge, 
who  continued  the  same  for  advisement  till  the  18th  of 
March ;  and  on  that  day  decided  that  said  return  was  in- 
sufficient, for  the  reasons  that  the  persons  named  in  said 
writ  of  habeas  carpus  were  not  produced  before  him,  and 
that  the  marshal,  after  the  service  of  said  writ,  and  after 
the  order  that  the  persons  named  therein  should  not  be 
removed  from  the  jurisdiction  of  the  court,  had  removed 
them  to  the  State  of  Kentucky. 

The  probate  judge  thereupon  adjudged  the  marshal 
guilty  of  a  contempt  of  court,  and  ordered  that  proceed- 
ings should  be  instituted  against  him  for  sach  contempt. 
And  on  the  said  18th  of  March,  specifications  were  filed 
against  the  marshal,  embodying  the  charges  for  contempt. 
At  the  same  time  a  rule  was  entered  requiring  the  marshal, 
within  two  days  from  the  service  thereof,  to  show  cause  why 
he  should  not  be  attached  and  punished  for  such  contempt. 
This  rule  was  served  on  the  marshal,  and  that  officer  filed 
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persons  as  fugitives  from  labor,  and  have  them  before  said 
commissioner  forthwith;  in  obedience  to  which  warrant, 
on  the  80th  of  January,  the  marshal  made  return  that  he 
had  arrested  the  said  persons  and  had  them  before  said 
commissioner.  On  the  9th  of  February,  and  while  the 
investigation  before  the  commissioner  was  pending,  he  is- 
sued his  warrant  to  the  marshal,  requiring  him  to  commit 
the  alleged  fugitives  to  the  jail  of  Hamilton  county  for  safe 
keeping,  to  be  produced  from  time  to  time,  as  required ; 
and  they  were  duly  committed  to  said  jail  in  pursuance  of 
•uch  warrant.  On  the  21st  of  February,  on  the  petition  of 
one  Jesse  Beckley,  alleging  that  said  persons  were  unlaw- 
fully detained  in  custody  by  the  marshal  of  said  district,  a 
writ  of  habeas  corpus  was  issued  by  the  judge  of  the  Pro- 
bate Court  of  Hamilton  county,  requiring  the  marshal  to 
have  them  before  said  judge  forthwith,  with  the  cause  of 
their  caption  and  detention.  On  the  28th  Of  February,  the 
commissioner  adjudged  the  said  fugitives  to  be  the  property 
of  said  Gaines,  and  ordered  them  to  be  delivered  to  him,  to 
be  removed  to  the  State  of  Kentucky.  On  the  same  day, 
the  said  Q-aiues  made  his  affidavit  that  he  was  apprehen- 
sive that  said  fugitives  would  be  rescued  by  force,  and  re- 
quired that  they  should  be  delivered  to  him  in  the  State  S( 
Kentucky  by  the  marshal,  pursuant  to  provisions  of  the 
act  of  Congress.  They  were  delivered  to  the  claimant  by 
the  marshal,  according  to  said  request. 

On  the  27th  of  February,  the  marshal  appeared  before  the 
judge  of  the  Probate  Court  of  Hamilton  county  and  sub- 
mitted, by  his  counsel,  a  motion  to  dismiss  the  writ  of 
habtas  corpus  issued  by  said  judge,  which  motion  was  taken 
under  advisement,  and  an  order  was* entered  by  the  judge 
that  the  marshal  should  not  remove  the  persons  named  in 
the  writ  from  the  jurisdiction  of  the  court  till  the  final 
decision  of  the  motion,  which  order  was  served  on  the 
marshal  on  the  28th  of  February. 

On  the  1st  of  March,  a  motion  was  again  made  to  dismiss 
the  writ  of  habeas  corpus^  which  was  overruled  bj  the  pro. 
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bate  judge,  who  entered  an  order  requiring  the  marshal  to 
make  a  return  of  said  writ  on  the  7th  of  March.  And  on 
that  day  the  marshal,  protesting  agaiust  the  jurisdiction  of 
the  probate  judge,  made  his  return  to  the  writ  of  habeas 
eorpusj  in  which  he  set  out  the  proceedings  before  the 
commissioner  upon  the  claim  of  said  Gaines,  and  avers 
that  at  the  time  of  the  service  of  the  writ  of  habeas  corpus 
on  him  he  held  the  persons  named  in  it  in  his  custody, 
under  the  order  of  the  commissioner,  as  before  noticed,  by 
virtue  of  his  office  as  marshal,  and  by  authority  of  law ; 
and  that  on  the  said  27th  of  February,  when  he  appeared 
before  the  probate  judge  and  made  his  motion  to  dismiss 
the  writ  of  habeas  corpus^  and  when  the  order  of  that  date 
was  made  by  said  judge,  as  before  stated,  he  held  said  per- 
sons in  his  custody  by  virtue  of  his  office  as  marshal,  and 
by  authority  of  law,  and  that  afterward,  upon  the  demand 
of  said  claimant,  delivered  them  to  him  in  the  State  of 
Kentucky. 

On  the  8th  of  March,  the  question  as  to  the  sufficiency  of 
the  marshal's  return  was  argued  before  the  probate  judge, 
who  continued  the  same  for  advisement  till  the  18th  of 
March ;  and  on  that  day  decided  that  said  return  was  in- 
Biifficient,  for  the  reasons  that  the  persons  named  in  said 
writ  of  habeas  corpus  were  not  produced  before  him,  and 
that  the  marshal,  after  the  service  of  said  writ,  and  after 
the  order  that  the  persons  named  therein  should  not  be 
removed  from  the  jurisdiction  of  the  court,  had  removed 
them  to  the  State  of  Kentucky. 

The  probate  judge  thereupon  adjudged  the  marshal 
guilty  of  a  contempt  of  court,  and  ordered  that  proceed- 
ings should  be  instituted  against  him  for  such  contempt. 
And  on  the  said  18th  of  March,  specifications  were  filed 
against  the  marshal,  embodying  the  charges  for  contempt. 
At  the  same  time  a  rule  was  entered  requiring  the  marshal, 
within  two  days  from  the  service  thereof,  to  show  cause  why 
he  should  not  be  attached  and  punished  for  such  contempt. 
This  rule  was  served  on  the  marshal,  and  that  officer  filed 
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his  answer,  setting  forth  that  the  acts  complained  of  as 
a  contempt  of  said  Probate  Court  were  done  or  omitted  in 
the  discharge  of  his  duties  as  marshal  of  the  United  States 
for  the  Southern  District  of  Ohio,  and  in  pursuance  of  the 
laws  of  the  United  States:  and  he  again  denied  the  jurisdic- 
tion of  said  court  to  hold  him  accountable  for  said  acts.  To 
this  answer  a  replication  was  filed  by  the  prosecuting  at- 
torney of  Hamilton  county,  setting  forth  that  the  acts  of  the 
marshal  were  not  done  or  omitted  in  the  discharge  of  his 
duties  as  such  officer,  nor  in  pursuance  of  the  laws  of  the 
United  States. 

On  the  same  day  the  probate  judge  decided  the  answer 
of  the  marshal  was  insufficient,  and  adjudged  him  guilty  of 
a  contempt  of  that  court,  and  ordered  that  for  such  con- 
tempt he  should  be  fined  in  the  sum  of  three  hundred  dol- 
lars and  costs,  and  be  committed  to  the  jail  of  Hamilton 
county.  A  commitment  was  immediately  issued  by  the 
Probate  Court,  and  pursuant  thereto  the  marshal  was  seized 
and  lodged  in  jail. 

And  on  the  same  day  the  marshal  presented  his  petition 
to  me,  setting  forth  under  oath  the  facts  connected  with  his 
imprisonment,  averring  that  he  was  unlawfully  detained  in 
custody,  and  praying  for  a  writ  of  hdbeas  corpus  directed 
to  the  sherifi*  of  Hamilton  county.  The  writ  was  accord- 
ingly issued,  and  has  been  duly  returned  by  the  sheriff; 
and  the  marshal,  by  his  counsel,  now  moves  for  his  dis- 
charge from  custody. 

The  habeas  corpus  in  this  case,  issued  pursuant  to  the 
seventh  section  of  the  act  of  Congress,  passed  March  2, 
1888,  which  provides  '^that  either  of  the  justices  of  the 
Supreme  Court  or  a  judge  of  any  District  Court  of  the 
United  States,  in  addition  to  the  authority  already  con- 
ferred by  law,  shall  have  power  to  grant  writs  of  habeas 
corpus  in  all  cases  of  a  prisoner  or  prisoners  in  jail  or  con- 
finement, when  he  or  they  shall  be  committed  or  confined 
on  or  by  any  authority  of  law,  for  any  act  done  or  omitted  to 
be  done  in  pursuance  of  a  law  of  the  United  StateSy  or  any 
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order,  process,  or  decree  of  any  judge  or  court  thereof,  any- 
thing in  any  act  of  Congress  to  the  contrary  notwithstand- 
ing/' 

It  is  insisted  by  the  counsel  who  oppose  the  discharge  of 
the  marshal  that  this  provision  of  the  act  of  Ck>ngress  ap- 
plies only  to  the  case  of  a  federal  officer  who  is  confined  or 
imprisoned  by  State  authority  under  an  unconstitutional 
State  law;  and  reference  is  ipade  to  the  historical  fact 
that  the  act  of  1888  was  passed  to  meet  the  then  existing 
exigency  growing  out  of  the  threatened  opposition  of  one  of 
the  States  of  the  IlDion  to  the  national  legislation  for  the 
imposition  and  collection  of  duties  on  imports.  To  this  it 
may  be  replied  that  whatever  may  have  been  the  peculiar 
circumstances  under  which  the  act  passed,  the  section  above 
quoted  is  still  in  full  force,  and  obligatory  as  a  law  of  the 
United  States.  And  it  may  be  fairly  inferred  that  while  its 
purpose  was,  at  the  date  of  its  passage,  to  provide  against  a 
great  danger  then  pending,  it  has  been  deemed  expedient 
that  it  should  be  continued  as  a  remedy  against  nullification 
in  any  form  in  which  it  might  be  presented. 

Bat  this  point  is  not  now  for  the  first  time  presented  for 
decision.  It  has  been  settled  by  eminent  judges  of  the 
highest  official  position.  In  the  case  of  ex  parte  Jenkins^  2 
Wallace,  Jr.,  581,  Judge  Grier,  of  the  Supreme  Court  of 
the  United  States,  granted  a  writ  of  habeas  corpus  under  the 
statute  referred  to,  and  released  the  person  who  applied  for 
it,  without  the  intimation  of  a  doubt  as  to  the  authority  it 
conferred.  And  in  the  well-known  JRoseita  case^  which  oc- 
curred about  a  year  since,  Judge  McLean  granted  a  writ  of 
habeas  corpus  under  the  same  provision  of  the  statute,  and 
released  the  marshal  from  custody  under  circumstances  very 
similar  to  those  involved  in  the  case  now  before  us. 

The  only  inquiry,  therefore,  arising  in  the  present  case  is, 
whether,  from  the  facts  proved,  it  sufficiently  appears  that 
the  imprisonment  of  the  marshal  was  '*  for  any  act  done  or 
omitted  to  be  done  in  pursuance  of  a  law  of  the  United 
States."    If  this  inqmry  is  answered  affirmatively,  it  will 


44  SOUTHBBN  DISTBICT  OF  OHIO. 

Ez  parte  Robmson. 

follow  that  he  is  entitled  to  his  discharge,  as  the  precise  case 
contemplated  by  the  statute  in  that  event  is  presented. 

In  the  conrideration  of  this  question,  it  is  not  necessary  to 
inquire  whether  the  probate  judge  could  rightfully  issue  the 
writ  of  habeas  corpus;  neither  is  it  necessary  that  this  court 
should  assert  or  exercise  a  power  of  revising  or  reviewing 
the  sentence  of  the  probate  judge  for  the  indefinite  im- 
prisonment of  the  marshal  for  the  alleged  contempt.  In- 
deed, such  a  jurisdiction  is  distinctly  disclaimed.  But  if  the 
conclusion  is  warranted  that  the  judgment  against  the  mar- 
shal was  for  an  act  done  or  omitted,  in  the  discharge  of 
official  duties,  and  under  the  authority  of  a  law  of  the 
United  States,  an  obligation  is  imposed  on  me,  from  which 
I  can  not  shrink. 

It  has  been  before  stated  that  the  writ  of  habeas  corpus 
from  the  probate  judge  issued  the  2l6t  of  February,  and 
that  the  decision  of  the  commissioner,  adjudging  the  fugi- 
tives to  be  the  property  of  the  claimant,  was  made  on  the 
28th  of  that  month.  Between  these  dates  the  fugitives  were 
in  the  custody  of  the  marshal,  under  the  process  of  the 
commissioner,  and  it  was  undeniably  his  duty  to  hold  them, 
subject  to  the  final  action  of  the  commissioner.  Simulta- 
neously with  the  decision  on  the  claim  of  the  owner,  he 
made  oath,  pursuant  to  the  provisions  of  the  ninth  section 
of  the  act  of  Congress  of  September  18, 1850,  that  he  had 
good  reason  to  apprehend  a  rescue  of  the  fugitives.  This 
section  provides  that  when  such  oath  is  made,  ^^  it  shall  be  the 
'  duty  of  the  ofiicer  making  the  arrest  to  retain  such  fugitive 
in  his  custody,  and  to  remove  him  to  the  State  whence  he 
fled,  and  there  to  deliver  him  to  said  claimant  by  his  agent 
or  attorney."  It  is  clear,  from  this  provisiou,  that  the  duty 
of  keeping  the  fugitive  in  custody,  after  the  decision  of  the 
commissioner,  if  in  favor  of  the  claimant,  is  as  imperative  as 
it  is  while  he  holds  him  under  the  warrant  or  order  of  that 
officer. 

With  the  obligation  of  this  stringent  and  to  him  para- 
mount law  resting  on  him,  was  the  marshal  bound  to  obey 
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the  process  of  the  protette  judge?     It  would  seem  there 
was  no  intention  on  the  part  of  the  marshal  to  treat  that 
judge  with  contemptuous  disregard.  He  first  appeared  before 
him,  and  by  his  counsel  exhibited  all  the  facts  as  to  the  ap- 
prehension,  custody,  and  disposition  of  the  fugitives,  submit* 
ting  at  the  same  time  a  motion  for  the  diamissal  of  the  writ 
of  habeas  corpus.    This  motion  was  overruled,  and  the  mar- 
shal was  required  to  make  a  return  to  the  writ.    He  then 
presented  an  answer,  couched  in  respectful  terms,  stating  the 
reasons  why  he  could    not    produce    the  bodies  of  the 
fugitives.    Was  this  in  contempt  of  the  authority  of  the 
probate  judge?    The  marshal  states  in  his  answer,  duly 
Bwom  to,  that  in  his  conduct  he  was  governed  by  what  he 
regarded  his  duty  under  the  constitution  and  laws  of  the 
United  States.    He  was  an  officer  appointed  under  the  con- 
stitution, which  he  had  sworn  to  support,  and  which  de- 
clares *^  that  this  constitution  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  State  shall  be  bound  thereby,  any- 
thing in  the  constitution  and  laws  of  any  State  to  the  con- 
trary notwithstanding.'' 

Now,  if  the  marshal  in  good  faith,  and  acting  under  what 
he  regarded  as  an  imperative  obligation  resting  on  him  by 
virtue  of  a  law  of  the  United  States,  did  or  omitted  to  do 
the  acts  for  which  he  is  imprisoned  by  the  sentence  of  the 
probate  judge,  is  he  not  entitled  to  be  discharged  from  im- 
prisonment under  the  express  provision  of  the  act  of  Con- 
gress before  referred  to  ? 

In  the  Rosetta  case^  before  noticed,  this  same  marshal 
refused  to  obey  a  writ  of  habeas  corpus  issued  by  a  State 
judge,  commanding  him  to  produce  the  alleged  fugitive  be- 
fore him,  on  the  ground  that  such  fugitive  was  in  his  cuutody 
under  process  from  a  commissioner  of  the  United  States 
court ;  and  for  such  refusal  he  was  arrested  by  a  warrant 
issued  by  the  judge  as  for  a  contempt    On  application  to 
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Judge  McLean,  that  learned  and  distiDgaished  judge  issaed 
a  habeas  carpus  to  bring  the  marshal  before  him,  and,  after 
argument  and  full  consideration,  discharged  him  from  the 
custody  of  the  State  officer,  under  the  act  of  Congress  already 
quoted.  JudgeMcLean,inhispubliBhedopinion,Bays:  ^^The 
marshal  omitted  to  do  the  act  ordered  to  be  done  by  the  houor- 
able  Judge  Parker,  because  it  would  be  in  express  violadoQ 
of  his  duty  under  an  act  of  Congress.  This  is  literally 
within  the  act."  With  the  knowledge  of  this  acyudication, 
in  a  case  involving  the  same  principle  as  in  the  habeas  corpus 
issued  by  the  probate  judge,  is  it  strange  the  marshal  should 
have  pursued  the  same  course  which  had  received  the  sanc- 
tion of  the  eminent  judge  referred  to?  In  the  case  decided 
by  Judge  McLean,  the  act  omitted  to  be  done  was  the  bring- 
ing of  the  alleged  fuj^tive  before  Judge  Parker  under  a 
habeas  corpus ;  and  in  the  present  case,  it  is  the  failure  to 
produce  the  fugitives  named  in  the  habeas  corpus  before  the 
probate  judge. 

The  same  principle  had  been  previously  settled  by  the 
decision  of  the  learned  judge,  before  referred  to,  in  the  case 
of  Norris  v.  Newton  et  al,j  5  McLean,  92.  He  says,  in 
the  opinion  of  the  court  in  that  case :  ^^  1  have  no  hesitation 
in  saying  that  the  judicial  officers  of  a  State  under  its  own 
laws,  in  a  case  where  an  unlawful  imprisonment  is  shown  by 
one  or  more  affidavits,  may  issue  a  writ  of  habeas  corpus^ 
and  inquire  into  the  cause  of  detention.  But  this  is  a  special 
and  limited  jurisdiction.  If  the  plaintiff,  in  the  recaption 
of  his  fugitive  slaves,  had  proceeded  under  the  act  of  Con- 
gress, and  made  proof  of  his  claim  before  some  judicial 
officer  of  Michigan,  and  procured  the  certificate  which  au- 
thorized him  to  take  the  fugitives  to  EenWky,  these  facts 
being  stated  as  the  cause  of  detention  would  have  termi- 
nated this  jurisdiction  of  the  judge  under  the  writ.  Thus 
it  would  appear  that  the  negroes  were  held  under  the  fed- 
eral authority,  which,  in  this  respect,  is  paramount  to  that 
of  the  State.  The  cause  of  detention  being  legal,  no  judge 
oould  arrest  and  reverse  the  remedial  proceedings  of  the 
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master."  Judge  McLean,  adds :  '^  And  the  return  made  by 
the  plaintiff  being  clearly  within  thd  provisions  of  the  con- 
stitution, as  decided  in  the  case  of  Prigg  v.  Pennsylvaniay 
and  the  facts  of  that  return  being  admitted  by  the  counsel 
for  the  negroes,  the  judge  could  exercise  no  further  juris- 
diction in  the  case.  His  power  was  at  an  end.  The  fugi- 
tives were  in  the  legal  custody  of  their  master,  a  custody 
authorized  by  the  constitution,  and  sanctioned  by  the  Su- 
preme Court  of  the  Union."  And  again,  in  the  same  case, 
the  learned  judge  says :  '^  The  legal  custody  of  the  fugitives 
by  the  master  being  admitted,  as  stated  in  the  return  on  the 
habeas  eorpuSy  every  step  taken  subsequently  was  against  law 
and  in  violation  of  his  rights.' ' 

There  is  another  high  authority  in  support  of  the  position 
that  in  cases  arising  under  an  act  of  Congress  the  power  of 
the  federal  officers  is  paramount  to  that  of  the  States.  I  refer 
to  the  charge  of  Judge  Kelson,  of  the  Supreme  Court  of  the 
United  States,  to  the  grand  jury  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Kew  York,  re- 
ported in  the  appendix  to  1  Blatchford,  685.  That  learned 
judge,  admitting  the  right  of  a  State  judge  to  issue  a  habeas 
corpus  for  one  in  custody  under  federal  authority,  adds  that 
^  when  it  is  shown  that  the  commitment  or  detainer  is  under 
the  constitution  or  a  law  of  the  United  States,  or  a  treaty,  the 
power  of  the  State  authority  is  at  an  end,  and  any  further 
proceedings  under  the  writ  is  coram  non  judiee  and  void. 
In  such  case,  that  is,  when  the  prisoner  is  in  fact  held  under 
process  issued  from  a  federal  tribunal  under  the  constitution 
or  a  law  of  the  United  States,  or  a  treaty,  it  is  the  duty  of 
the  officer  not  to  give  him  up,  or  to  allow  him  to  pass  from 
his  hands  in  any  stage  of  the  proceedings.  He  should  stand 
upon  his  process  and  authority ;  and  if  resisted,  maintain 
them  witii  all  the  powers  conferred  upon  him  for  that  pur- 
pose." 

Authorities  of  the  same  import  could  be  greatly  multi- 
plied, but  it  is  unnecessary  to  adduce  more.  If  judicial  de- 
daons  aro  entitled  to  any  consideration,  it  is  clearly  estab- 
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liflhed  that,  thoagh  it  may  be  competent  for  a  State  jadge 
to  isBoe  the  writ  of  habeas  carpus  in  a  case  of  imprisonment 
under  the  authority  of  a  law  of  the  United  States,  when  the 
tact  is  made  known  to  him,  his  jariadiction  ceases  and  all 
subsequent  proceedings  by  him  are  void. 

Is  it  supposable  the  marshal  was  ignorant  that  the 
law  had  been  thus  settled  by  some  of  the  ablest  judges  of 
the  country,  and  was  he  guilty  of  a  willful  contempt  in  defer* 
ring  to  these  high  authorities?  He  might  well  condade 
that  when  the  probate  judge  became  apprised  of  the  fact 
that  the  fugitives  were  in  custody  under  a  law  of  the  United 
States  his  jurisdiction  ceased,  and  that  the  obligation  was 
imperative  on  him,  under  no  circumstances  to  permit  them 
to  be  taken  firom  his  custody. 

In  the  case  of  ex  parte  JenkinSy  before  referred  to,  Judge 
Grier  uses  this  language :  ^*  Keither  can  such  fugitive,  when 
in  custody  of  the  marshal,  under  legal  process  from  a  judge 
or  commissioner  of  the  United  States,  be  delivered  from 
such  custody  by  means  of  a  habeas  corpus,  or  any  ot&er  pro- 
cess, to  answer  for  an  offense  against  the  State,  whether 
felony  or  misdemeanor,  or  for  any  other  purpose." 

There  is  no  doubt  as  to  the  result  if  the  marshal  had 
placed  these  fugitives  in  the  custody  of  the  probate  judge, 
in  obedience  to  the  writ  of  habeas  corpus.  The  opinion  of 
that  judge,  as  published,  on  the  question  of  the  sufficiency 
of  the  marshal's  return,  shows  clearly  what  his  action  would 
have  been  if  the  marshal  had  produced  the  fugitives.  In 
that  opinion  he  held  that  the  proceedings  before  the  com- 
missioner, by  which  the  fugitives  were  held  in  custody  of  the 
marshal,  were  unconstitutional  and  void.  Although  it  was 
decided  by  Judge  McLean,  in  the  Bosetta  case^  that  it  was 
competent  for  Congress  to  vest  in  commissioners  appointed 
by  the  drcuit  courts  the  powers  conferred  on  them  by  the 
act  of  1850,  and  that  they  could,  therefore,  legally  and  con- 
stitutionally exercise  those  powers^  and  although  the  same 
decision  had  been  made  by  several  other  judges  of  the  Su- 
preme Court,  the  probate  judge  held  otherwise,  and  that  the 
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acts  of  the  commissioner  were  mere  nullities ;  and  it  would 
necessarily  result  from  this  decision  that  the  process  by 
which  the  fugitives  had  been  arrested  was  void^  and  that 
they  were  illegally  in  the  custody  of  the  marshal.  I  do  not 
refer  to  this  with  any  purpose  of  arraigning  the  conduct 
or  impeaching  the  motives  of  the  probate  judge,  but  in 
proof  of  the  fietct  that  obedience  to  this  writ  by  the  marshal 
would  have  resulted  in  the  discharge  of  the  fugitives. 

In  the  Bosetta  case^  before  referred  to,  the  j  udge  held  that 
a  State  court  could  not  interfere  with  the  officers  of  the 
United  States  in  the  performance  of  their  duties,  under  the 
act  of  1850,  and  that  although  the  fugitive  in  that  case  had 
been  discharged  by  hxxbeas  corpus^  such  discharge  was  no  bar 
to  the  subsequent  proceedings  by  the  commissioner. 

As  stated  in  a  previous  part  of  tkis  opinion,  I  neither 
assert  nor  exercise  the  jurisdiction  to  review  or  reverse  the 
action  of  the  probate  judge.  The  authorities  to  which  I 
have  referred  have  been  cited  in  support  of  the  proposition 
that  the  law  of  the  United  States,  under  which  the  marshal 
acted,  was  paramount  in  its  obligation  upon  him ;  and  that,  if 
that  officer  is  now  in  custody  for  obedience  to  that  para* 
mount  law,  the  case  is  within  the  express  terms  of  the  act 
of  1833,  and  he  is  entitled  to  his  discharge. 

The  Passmore  Williamson  case^  decided  by  the  Supreme 
Court  of  Pennsylvania,  and  relied  upon  in  the  argument  to 
prove  that  the  marshal  ought  not  to  be  discharged  on  this 
application,  did  not  present  the  question  arising  in  this  case, 
and  is  not,  therefore,  an  authority  in  point.  The  facts  in 
the  case  referred  to  were,  that  Williamson  had  been  adjudged 
guilty  of  a  contempt  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  on  an  alle- 
gation that  he  h^d  made  a  false  return  to  a  writ  of  habecu 
carpvSy  directed  to  him  by  said  court.  While  in  confinement, 
under  the  judgment  of  the  District  Court,  application  was 
made  to  the  Supreme  Court  of  the  State  for  his  discharge  on 
a  habeas  corpus*  The  ground  on  which  the  discharge  was 
urged  was,  that  the  court  by  which  Williamson  was  com- 
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mitted  had  no  jurisdiction^  and  that  its  sentence  was  there- 
fore a  nullity.  The  Supreme  Court  held  that,  on  general 
principles^  they  had  no  power  to  inquire  into  and  reverse 
the  judgment  of  a  court  of  another  jurisdiction,  and  re- 
fused to  discharge  the  applicant.  The  case  before  me  stands 
on  wholly  different  'grounds,  and  does  not  raise  the  ques- 
tion decided  by  the  court  in  PennsylTania.  The  interposi- 
tion invoked  in  behalf  of  the  marshal  is,  by  virtue  of  a 
statute  of  the  United  States,  intended  for  the  express  par- 
pose  of  relieving  the  officials  of  the  national  government 
from  imprisonment  for  the  performance  of  duties  enjoined 
on  them  by  law.  As  before  remarked,  it  is  solely  under 
this  statutory  provision  that  this  court  can  take  cogni- 
zance of  this  application  and  grant  the  discharge  which  is 
sought  for. 

In  attempting  to  state  briefly  the  conclusions  to  which  I 
am  brought  in  the  consideration  of  this  case,  I  have  not 
deemed  it  necessary  to  notice  all  the  views  presented  by  the 
counsel  resisting  the  motion  for  the  discharge  of  the  mar- 
shal. One  of  them  has  insisted,  with  much  zeal  and  ear- 
nestness, that  the  fugitive  slave  law,  on  which  proceedings  in 
this  case  are  based,  is,  in  its  most  essential  requirements, 
unconstitutional  and  void,  and  can  not,  therefore,  form  the 
basis  of  any  valid  action  by  any  court  or  officer  of  the  gov- 
ernment. I  can  not  take  time  to  examine  and  refute  this 
position,  but  will  suggest,  what  will  be  most  obvious  to  those 
who  view  the  subject  dispassionately,  that  a  proper  apprecia- 
tion of  my  position  and  the  obligations  resting  upon  me  will 
make  its  fallacy  and  unsoundness  sufficiently  apparent.  The 
act  referred  to,  whatever  views  may  be  entertained  of  its 
necessity  and  expediency,  is  a  valid  and  constitutional  law, 
»id  as  such  must  be  respected  and  enforced.  No  judge  or 
other  officer  of  the  State  or  national  government,  or  any 
dtizen  of  either,  so  far  as  the  rights  of  others  are  concerned, 
has  a  right  to  act  on  his  private  and  individual  views  of  the 
policy  and  validity  of  laws  passed  in  conformity  with  the 
forms  of  the  constitution.    Until  repealed  or  set  aside  by 
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the  adjudication  of  the  proper  judicial  tribunal ,  they  must 
have  the  force  of  laws  and  be  obeyed  as  such.    Any  other 
principle  must  lead  to  anarchy  in  its  worst  form,  and  result 
inevitably  in  the  speedy  overthrow  of  our  institutions. 
The  petitioner  is  discharged. 


(CIRCUIT  COURT.) 

Th8  Unitbi)  States  r.  Bobbbt  J.  Crow. 

On  the  trUl  of  an  indictment  for  abstracting  a  letter  or  package  from  the 
mail,  the  most  satisfactory  evidence  that  it  had  been  in  the  mail  is  that 
of  the  person  who  deposited  it  in  the  post-office;  and  of  its  loss,  that 
of  the  person  to  whom  it  was  addressed,  to  the  eifect  that  it  was  never 
receiyed  by  him. 

In  the  absence  of  any  direct  testimony  connecting  the  defendant  with  the 
▼iolation  of  the  mail,  collateral  circamstances  tending  to  his  inculpa- 
tion are  admissible  in  evidence  to  the  jury. 

Syidence  having  been  introduced  showing  that  a  letter  had  been  mailed  at 
Carlisle,  in  the  State  of  Pennsylyania,  addressed  to  parties  in  Ohio,  in- 
closing a  draft  or  bill,  the  prosecution,  for  the  purpose  of  proving 
that  the  draft  or  bill  had  been  in  the  defendant's  possession,  and  to 
raise  the  presumption  that  he  had  stolen  it  from  the  mail,  offered  in 
evidence  a  letter  purporting  to  have  been  written  and  signed  by  Mar- 
tin Smith,  transmitting  the  draft  or  bill  to  a  banker  in  Marietta,  Ohio, 
to  be  cashed,  and  proposed  to  prove  by  a  witness  that  said  letter  was  in 
the  handwriting  of  the  defendant;  and  the  witness  stated  that  it  was 
hia  impression  and  belief  that  the  handwriting  of  tl\p  letter,  including 
the  signature  of  Martin  Smith,  was  the  proper  handwriting  of  the 
defendant;  but  having  sworn  that  he  had  never  seen  the  defendant 
write  but  once,  and  had  no  other  means  of  knowing  his  handwritings 
the  court  instructed  the  Jury  that  the  proof  of  the  handwriting  was 
not  sufficient,  and  would  not  Justify  a  verdiet  of  guilty. 

Proof  of  the  previous  good  character  of  the  defendant,  and  that  without 
compulsion  he  sought  an  investigation  of  the  charge  is  not  only  admis- 
sible, but  should  have  weight  with  the  Jury  if  the  evidence  implicating 
him  creates  a  reasonable  doubt  of  his  guilt. 

H.  J.  Jewett^  District  Attorney y  for  plaintiff, 
Johnson  ^  CarroUy  for  defendant. 
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Charge  of  thk  Coubt: 

The  indictment  against  the  defendant  contains  several 
distinct  charges,  one  or  more  of  which  must  be  substantiated 
by  the  evidence  to  justify  a  verdict  of  guilty.  The  first, 
second,  and  third  counts  are  for  stealing  letters  and  pack- 
ages from  the  mail  of  the  United  States  without  any  par- 
ticular description  or  designation  of  them.  The  fourth 
count  charges  the  stealing  of  a  letter  from  the  mail,  which 
had  been  deposited  in  the  post-office  at  Carlisle,  in  the  State 
of  Pennsylvania,  written  by  B,  M.  Henderson,  addressed  to 
J.  D.  &  J.  Brown,  Amesville,  Ohio,  which,  it  is  averred,  in- 
closed a  draft  in  favor  of  said  Browns,  drawn  by  the  cashier 
of  a  bank  at  Carlisle  on  one  of  the  banks  of  Philadelphia. 
The  fifth  count  charges  the  defendant  with  having  fraudu- 
lently taken  from  the  post-office,  at  Beverly,  Ohio,  a  letter 
addressed  to  one  Martin  Smith. 

These  several  charges  are  based  on  different  provisions  of 
the  laws  of  the  United  States,  designed  for  the  protection  of 
the  mails  and  the  punishment  of  persons  guilty  of  violating 
them.  The  case  for  the  prosecution  rests  wholly  on  circum- 
stantial evidence,  which,  it  is  insisted  by  the  counsel  for  the 
government,  must  lead  the  jury  to  the  conclusion  that  the 
defendant  is  guilty.  It  is  proper  here  to  remark,  that  to 
justify  the  conviction  of  the  defendant  the  jury  must  be  sat- 
isfied, not  only  that  the  mail  has  been  violated,  but  that  the 
letters  or  packages,  with  the  stealing  of  which  the  defend- 
ant is  charged,  had  been  in,  and  were  taken  from,  the  mail 
of  the  United  States.  The  usual,  and  certainly  the  most 
satisfactory,  evidence  that  a  letter  or  package  was  put  into 
the  mail  for  transmission,  is  that  of  the  person  who  deporited 
it  in  the  post-office;  and  the  best  evidence  of  its  loss  is  that 
of  the  person  to  whom  the  letter  or  packfl;ge  was  addressed. 
In  this  case  neither  the  person  mailing  the  letter  or  package, 
nor  the  person  to  whom  it  was  directed,  have  been  called  as 
witnesses;  and  the  jury  are  therefore  to  consider  whether 
other  circumstances  in  proof  connect  the  defendant  with  the 
criminal  acts  charged. 
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It  will  not  be  necessaiy  to  recite  at  length  the  testimony 
of  the  witnesses  for  the  prosecution,  which  it  is  claimed 
proves  the  gnilt  of  the  defendant.  I  will  refer  only  to  the 
more  material  facts  relied  npon  for  this  purpose.  The  wit- 
ness, Harvey  Smith,  says  that  about  the  4th  of  May  last  he 
was  informed  that  some  letters  and  fragments  of  letters  and 
^ivelopes  had  been  found  under  a  school-house,  in  the  vil- 
lage of  Plymouth,  Washington  county,  Ohio.  Upon  ez- 
amination  he  found  some  mutilated  letters,  with  envelopes 
and  postmarks  upon  them.  And  he  identifies  some  of  these 
now  presented  to  the  jury  as  being  the  same  that  were 
found  under  the  school-house.  This  evidence  proves  that 
there  was  a  violation  of  the  mail  of  the  United  States  at 
the  place  mentioned,  but  there  seems  to  be  no  proof  di- 
rectly implicating  the  defendant  with  such  violation. 

It  is  insisted,  however,  that  the  evidence'  establishes  the 
fact  that  the  defendant  was  in  possession  of  the  draft  or  bill 
described  in  the  fourth  count  of  the  indictment,  and  that 
until  he  shows  that  he  came  honestly  into  the  possession  he 
must  be  presumed  to  have  stolen  it  from  the  mail.  It  will 
be  for  the  jury  to  inquire  and  determine,  first,  whether  the 
evidence  sufficiently  proves  the  fact  of  the  possession  of  the 
draft  by  the  defendant ;  and,  secondly,  whether,  if  in  pos- 
session, he  abstracted  it  from  the  mail.  On  the  last  point,  I 
may  as  well  remark  here  that,  though  the  jury  may  have 
sufficient  grounds  for  finding  the  fact  of  possession  in  the 
defendant,  they  must  also  be  satisfied  that  it  was  feloniously 
stolen  from  the  mail  to  constitute  his  guilt  under  this  in- 
dictment. If  he  came,  even  feloniously,  into  the  possession 
of  the  draft  by  other  means  than  stealing  it  from  the  mail, 
the  offense  would  be  one  cognizable  in  a  State  court,  but  of 
which  this  court  has  no  jurisdiction. 

It  is  an  important  inquiry  for  the  jury,  whether  there  is 
safficient  proof  that  the  draft  was  in  the  possession  of  the 
defendant.  For,  it  will  be  obvious,  if  the  draft  be  proved 
to  have  been  in  his  possession,  in  connection  with  the  fact 
that  it  was  inclosed  in  the  letter  from  Carlisle,  addressed  to 
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the  Browns  at  Amesville  and  sent  by  mail,  a  prima  facie 
case  of  gnilt  against  the  defendant  woald  seem  to  be  made 
oat.  And  it  would  be  necessary  for  him  to  repel  the  pre- 
sumption of  guilt  by  proof  that  he  obtained  possession  of 
the  draft  by  other  means  than  those  charged  in  the  indict- 
ment 

The  evidence  mainly  relied  on  by  the  prosecution  to 
show  that  the  draft  had  been  in  defendant's  possession,  is 
that  of  George  Benedict,  who  swears  that  on  April  17, 
1855,  he  took  from  the  post-office  at  Marietta  a  letter  ad- 
dressed to  him,  purporting  to  be  written  by  Martin  Smith, 
dated  the  14th  of  April,  which  contained  the  draft  in  ques- 
tion, with  a  request  that  Benedict  would  cash  the  draft  and 
remit  the  proceeds  to  the  writer.  The  envelope  of  this  let- 
ter is  produced  to  this  witness,  and  he  identifies  it  as  being 
the  same  that  covered  the  letter  received  from  Smith.  The 
postmark  shows  that  it  was  mailed  at  Amesville.  The  wit- 
ness, Benedict,  swears  that  he  remitted  the  proceeds  of  the 
draft  in  bank-notes,  inclosed  in  a  letter  addressed  to  Martin 
Smith.  He  thinks  there  were  two  )50  notes  on  Wheeling 
banks,  and  that  the  rest  was  in  Ohio  notes. 
t  It  is  insisted  by  the  prosecution  that  the  letter  purporting 
to  be  written  and  signed  by  Martin  Smith  was  written  by 
the  defendant,  and  is,  therefore,  conclusive  evidence  that 
the  draft  had  been  in  his  hands,  and  that  he  resorted  to  the 
trick  of  transmitting  it  to  Benedict  for  the  purpose  of  getting 
it  cashed,  under  the  feigned  name  of  Martin  Smith,  that  he 
might  reap  the  proceeds  of  his  crime  without  danger  of  de- 
tection. It  is,  therefore,  a  most  important  inquiry  for  the 
jury  whether  the  defendant  wrote  the  letter  to  Benedict 
under  the  name  of  Martin  Smith. 

The  only  witness  for  the  prosecution  to  show  that  this 
letter  was  in  the  handwriting  of  the  defendant  is  Harvey 
Smith,  who  swears  that  it  is  his  impression  and  belief  that 
the  letter  is  in  the  handwriting  of  the  defendant.  He  does 
not  swear  positively  on  this  subject;  and  on  cross-examina- 
tion the  witness  says  he  never  saw  the  defendant  write  but 
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once,  and  that  was  at  an  election,  where  he  wrote  some  tick- 
ets. The  letter  in  question  has  been  permitted  to  go  to  the 
jury,  and  they  are  to  decide  whether  it  was  written  by  the 
defendant.  It  is  the  doty  and  the  province  of  the  coart, 
however,  to  state  the  law  on  this  subject  to  the  jury.  ITow, 
it  is  undoubtedly  true  that  proof  of  handwriting  is  often  a 
most  reliable  species  of  evidence,  and  is  admissible  as  such 
both  in  civil  and  criminal  cases.  But  to  entitle  it  to  any 
consideration,  the  witness  who  testifies  to  the  handwriting 
of  another  must  have  had  adequate  means  of  becoming  ac- 
quainted with  it,  and  must  be  able  to  swear  to  it  with  some 
degree  of  positiveness.  He  must  have  seen  the  person  write 
frequently,  or  must  otherwise  have  obtained  a  satisfactory 
knowledge  of  the  character  of  his  writing.  It  is  not  enough 
that  he  has  seen  the  person,  as  is  the  proof  in  this  case, 
write  but  once,  and  then  under  circumstances  showing  that 
the  attention  of  the  witness  was  not  specially  directed  to 
the  peculiarities  of  the  penmanship.  It  would  be  danger- 
ous, in  a  criminal  case,  to  rely  on  such  vague  and  unsatis- 
factory evidence  as  the  basis  of  a  verdict  which  will  sub- 
ject the  a<;cused  to  sevdl*e  punishment  and  operate  as  a 
perpetual  brand  of  infamy  on  his  character. 

If  the  jury  are  of  the  opinion  that  the  letter  inclosing 
the  draft  addressed  to  Benedict  was  not  written  by  the  de- 
fendant, or  that  the  evidence  as  to  that  fact  leaves  it  in 
doubt  whether  he  was  the  writer,  they  will  inquire  whether 
there  are  other  facts  in  proof  which  satisfactorily  establish 
his  guilt.  Apart  from  the  alleged  possession  of  the  draft, 
there  is  no  evidence  that  the  defendant  has  been  in  posses- 
sion of  anything  which  was  taken  from  the  mail.  It  is 
stated  by  one  witness,  Mr.  Faris,  that  some  short  time 
after  the  receipt  of  the  proceeds  of  the  draft  the  defendant 
requested  him  to  change  a  )50  bank-note  on  the  Merchants 
and  Manufacturers'  Bank  of  Wheeling.  And  this  fact  is 
relied  on  as  sustaining  the  inference  that  this  was  one  of 
the  notes  remitted  by  Benedict  in  the  purchase  of  the  draft 
sent  to  him  by  the  person  calling  himself  Martin  Smith. 
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There  is  no  proof,  however,  identifying  this  as  one  of  the 
notes  sent  by  Benedict.  It  will,  however,  be  for  the  jury 
to  give  such  weight  to  this  evidence  as  it  may  be  fairly  en- 
titled to.  If  the  no|e  exchanged  by  Faris,  at  the  request 
of  the  defendant,  was  one  of  the  notes  sent  in  Benedict's 
letter  addressed  to  Smith,  it  would  undoubtedly  be  a  fact 
strongly  implicating  the  defendant,  and  which,  unexplained, 
would  be  suf&cient  to  warrant  the  inference  of  his  guilt. 

As  to  the  fifth  count  of  the  indictment,  charging  de- 
fendant with  having  unlawfully  and  fraudulently  taken 
Benedict's  letter  addressed  to  Martin  Smith  from  the  post- 
ofiice  at  Beverly,  to  which  it  was  directed,  there  seems  to 
be  no  satisfactory  evidence.  Indeed,  the  only  fact  relied 
on  to  establish  this  charge  is  that  before  noticed,  namely, 
that  the  defendant  had  the  possession  of'  a  f 50  Wheeling 
bank-note.  For  the  reason  already  adverted  to,  the  jury 
will  no  doubt  hesitate  in  giving  much  weight  to  this  fact. 
The  case  is  submitted  to  the  jury,  with  the  remark  that 
it  will  be  their  duty  to  give  the  defendant  the  benefit  of 
the  evidence  adduced  by  him  to  prove  his  previous  good 
standing  and  character  in  the  csommunity  in  which  he 
lived.  Several  respectable  and  intelligent  witnesses  have 
testified  directly  and  positively  to  his  good  character,  and 
their  evidence  on  the  point  is  not  impeached  or  contra- 
dicted. It  is  also  a  fact  brought  to  light  by  the  evidence, 
that  some  months  after  this  transaction,  and  when  it  was 
made  known  to  the  defendant  that  he  was  suspected  of 
having  stolen  from  the  mail,  though  then  in  the  distant 
State  of  Missouri,  he  immediately  returned  to  his  former 
residence  in  Ohio,  and  courted  a  full  investigation  of  the 
charge.  This,  with  the  proof  of  his  good  character,  is 
entitled  to  the  consideration  of  the  jury,  unless  the  evi- 
dence of  guilt  is  so  clear  as  to  leave  no  reasonable  doubt 
in  their  minds. 

The  jury  returned  a  verdict  of  not  guilty. 
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(DISTRICT  COURT.) 

Ultbses  p.  Schekce  et  al.  V.  Steamboat  Fremont. 

In  a  luit  for  collision,  to  entitle  tbe  libellant  to  a  decree  for  full  damages 
for  the  injury,  it  must  appear  not  only  that  the  respondents'  boat  was 
in  fault)  but  that  the  libellants'  boat  committed  no  error  which  con- 
tributed to  the  collision. 

An  up-going  boat  has  a  right  to  choose  which  side  of  the  down  boat  she 
will  take,  and  to  signal  accordingly,  but  has  no  right  to  insist  on  thii 
rule  when  its  obserrance  will  render  a  collision  probable. 

As  a  general  rule,  the  proper  place  of  a  down  boat  is  in  the  main  chanaeL 

Where  there  is  mutual  fault,  by  the  well-settled  rule  of  maritime  law, 
there  must  be  a  division  of  the  damages;  and  such  is  the  decree  in 
this  case. 

LinedUy  Smith  ^  Wamocky  for  libeUattte. 

JFoz  ^  Drenchy  for  respondentB. 

Opinion  of  the  Coitrt: 

The  case  set  ont  in  the  libel  v^  subetantiallj,  that 
before  daylight,  in  the  morning  of  January  5,  18&5, 
the  steamer  Switzerland,  with  a  cargo  on  board,  and  a 
loaded  barge  in  tow  on  the  larboard  side,  was  proceeding 
on  a  voyage  from  Cincinnati  to  New  Orleans,  and  that  a 
short  distance  above  the  town  of  Ghent,  in  Kentucky, 
and  when  near  the  Kentucky  side  of  the  river,  the  steam- 
boat J.  C.  Fremont  was  seen  to  leave  the  wharf-boat  at 
the  town  of  Vevay,  on  the  Indiana  side,  and  soon  after, 
instead  of  passing  up  near  the  shore  of  Vevay  Island, 
crossed  the  river  toward  the  Kentucky  side,  and  in  thus 
crossing,  came  in  contact  with  the  barge  of  the  Switzer- 
land, striking  it  on  its  starboard  quarter,  carrying  away  the 
forward  part  of  its  bow,  causing  it  to  take  in  water  rapidly, 
injuring  its  lading,  disabling,  it  from  proceeding,  and 
thereby  occasioning  great  injury  to  the  libellants,  in  the 
expense  incurred  in  repairs,  damage  to  the  cargo,  and  the 
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detention  of  their  boat.  It  is  averred  in  the  libel  that  the 
loss  and  injury  thus  sustained,  was  caused  wholly  by  the 
fault,  negligence,  and  want  of  skill  of  those  in  charge  of 
the  said  steamer  Fremont,  and  that  no  fault  is  imputable 
to  those  intrusted  with  the  management  of  the  Switzer- 
land and  the  barge  connected  with  it. 

The  respondents  aver,  in  their  answer,  that  the  Fre- 
mont was  proceeding  from  Louisville  to  Pittsburg;  and, 
that  having  landed  at  the  town  of  Vevay,  for  the  trans- 
action of  its  business  there,  started  ojit  from  the  whaf-boat 
of  said  town,  and  crossed  the  river,  to  near  the  Kentucky 
side,  and  then  proceeded  up  the  river,  near  the  shore,  the 
usual  place  of  an  ascending  boat,  at  that  stage  of  water; 
and  that  while  thus  going  up,  the  Switzerland,  with  a  barge 
in  tow  on  the  larboard  side,  was  seen  coming  down  on  the 
larboard  side  of  the  Fremont,  and  continued  that  course 
till  within  one  hundred  and  fifty  yards  of  the  said  boat, 
when  the  Switzerland  changed  its  direction  toward  the 
Kentucky  shore,  and  thus  proceeding,  the  barge  struck  the 
larboard  bow  of  the  Fremont,  thereby  breaking  its  planks, 
timbers,  etc.  The  answer  alleges  that  the  collision  took 
place  about  half  a  mile  above  said  town  of  Ghent,  the  Fre- 
mont then  being  in  the  proper  place  of  an  ascending  boat, 
and  that  it  was  due  wholly  to  the  improper  navigation  of 
the  Switzerland,  without  any  fault  on  the  part  of  the  said 
Fremont. 

This  brief  statement  of  the  material  allegations  of  the 
libel  and  answer  is  sufficient  to  show  the  matter  in  contro- 
versy in  this  case.  It  also  shows  that  the  claims  of  these 
parties,  as  to  the  fiacts  involved,  are  so  directly  in  conflict 
that  they  can  not  be  reconciled,  and  wholly  exclude  the  sup- 
position that  both  are  consistent  with  truth ;  and,  as  is  al- 
most proverbially  common  in  suits  growing  out  of  marine 
collisions,  each  party  has  been  successful  in  sustaining  by 
evidence  the  assumptions  set  up  respectively  in  the  plead- 
ings. Thus  the  court  is  presented  with  a  case,  in  which 
the  evidence,  as  to  the  more  essential  facts,  is  palpably  con- 
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tradictory  and  discrepant.  Under  ench  circnmBtanoeSy  the 
dnty  devolving  on  a  court  of  fixing  on  a  satisfactory  basis 
for  a  decree  is  not  always  easy  or  pleasant. 

It  may  be  premised,  that  in  the  consideration  of  the 
facts  of  this  case,  the  conclusion  is  readily  reached  that 
the  collision  in  question  could  not  possibly  have  occurred 
without  fault  of  one  or  both  of  these  boats.  On  whatever 
other  ground  it  may  be  placed,  it  is  certain  it  can  not  be 
attributed  to  inevitable  or  unavoidable  accident  Indeed, 
it  is  hardly  possible  to  conceive  of  circumstances  in  which 
a  collision  was  less  necessary,  or  less  excusable.  This  con- 
clusion fairly  follows  from  facts  not  in  controversy  in  the 
case.  The  libellants^  boat,  coming  in  at  the  head  of  Yevay 
Island,  was  distinctly  seen  by  the  pilot  of  the  Fremont ; 
and  the  latter  boat  was  as  distinctly  seen  by  the  pilot  of 
the  Switzerland,  being  then  in  the  act  of  putting  out  from 
the  wharf-boat,  at  Vevay.  The  boats  were  first  mutually 
seen  a  little  after  five  o'clock  in  the  morning.  The  night 
had  been  light  and  fair,  but  it  had  become  somewhat  cloudy 
toward  morning,  still  it  was  not  so  dark  but  that  the  boats 
could  be  easily  seen.  The  distance  between  the  points 
where  the  boats  became  mutually  visible  did  not  exceed 
two  Qiiles,  and  was  probably  not  more  than  a  mile  and  a 
half.  An  island,  the  lower  end  of  which  is  nearly  half  a  mile 
from  the  Vevay  wharf-boat,  stretches  up  close  to  the  Indi- 
ana side  of  the  river,  and  is  something  more  than  one  mile 
in  length.  The  shores,  both  on  the  island  and  the  Ken- 
tucky side,  are  nearly  straight,  so  that  there  is  hardly  any 
noticeable  bend  in  the  river,  and  nothing  to  intercept  the 
view  from  the  Vevay  wharf-boat  to  the  point  where  the 
Switzerland  came  in  view,  at  the  head  of  the  island. 
About  one-third  the  distance  down,  from  the  head  of  the 
island,  the  river  is,  by  actual  measurement,  four  hundred  and 
fifteen  yards  in  width,  and  gradually  widens,  till,  at  the 
lower  end  of  the  island,  it  is  four  hundred  and  ninety-two 
yards.  At  the  time  of  this  collision  there  was  nine  or  ten 
feet  water  in  the  river;  and  from,  the  Vevay  wharf  to  the 
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head  of  the  island,  there  was  but  little  variation  in  the 
depth  across  from  near  the  island  shore  to  the.  Kentucky 
side.  The  proof  is  conclusiye,  that  along  either  shore,  or 
in  the  middle  of  the  river,  there  was  sufficient  depth  of 
water  for  the  safe  navigation  of  these  boats.  And  it  is 
equally  clear,  that  between  the  points  indicated,  there  is  no 
obstruction  or  impediment  of  any  kind.  The  channel,  or 
that  part  of  the  river  between  the  island  and  the  Kentucky 
shore,  having  the  swiftest  water,  is  one-third  or  one-fourth 
the  width  of  the  river  from  the  latter  shore,  or,  measured 
by  yards,  the  distance  varies  from  something  upward  of 
one  hundred  to  one  hundred  and  fifty.  But,  as  before 
noticed,  the  water  is  deep  on  either  side  of  the  channel, 
along  and  near  to  both  the  island  and  Kentucky  shores. 

Yet,  under  circumstances  so  favorable  to  the  safe  passage 
of  boats  on  this  part  of  the  river,  and  which  would  seem 
almost  to  exclude  the  possibility  of  a  collision  between  a 
descending  and  an  ascending  boat,  the  Switzerland's  barge 
and  the  Fremont  were  brought  into  violent  contact,  and 
injury,  direct  and  incidental,  has  been  sustained  to  a  con- 
siderable amount.  And  now  the  inquiry  which  presents 
itself  is,  whether  this  injury  is  attributable'  solely  to  the 
faulty  management  of  one  of  these  boats,  or  do  the  facts 
warrant  the  conclusion  that  both  are  in  fault.  As  already 
stated,  the  claim  of  the  libellants  is  for  compensation  for 
the  whole  of  the  injury  sustained  by  them,  and  this  claim 
is  based  on  the  theory  that  their  boat  was  not  in  fault, 
but  that  the  injury  resulted  wholly  from  the  careless  and 
unskillful  navigation  of  the  Fremont;  and,  if  the  evidence 
sustains  this  position,  the  maritime  law  will  afibrd  the  re- 
dress sought  for.  But,  to  justify  a  decree  on  this  basis,  it 
is  not  enough  that  the  libellants  prove  a  want  of  caution, 
vigilance,  and  skill  in  the  management  of  the  respondents' 
boat.  It  mast  appear  that  those  intrusted  with  the  man- 
agement of  the  libellants'  boat  are  free  from  censure,  and 
have  done  nothing  which  may  be  supposed  to  have  con- 
tributed essentially  to  the  disaster.    As  promotive  of  the 
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great  interests  of  navigation  and  commerce,  the  maritime 
law  is  stringent  in  its  requirements  of  caution  and  skill  in 
the  management  of  boats  and  vessels.  And  a  party  who 
has  failed  to  comply  with  these  exactions  presents  no  suffi- 
cient ground  to  recover  the  entire  damages  resulting  from 
a  collision. 

In  the  consideration  of  this  case,  I  do  not  propose  to 
notice  minutely,  the  great  mass  of  evidence  which  has  been 
introduced.  I  will  merely  advert  to  such  prominent  fea- 
tures of  the  transaction  involved,  as  seem  to  indicate,  with 
sufficient  certainty,  the  decree  which  should  be  pronounced. 

The  evidence  of  the  parties,  in  some  essential  particulars, 
as  to  the  course  and  navigation  of  these  boats,  from  the 
time  they  were  seen  by  the  pilots  of  each,  is  in  such  direct 
conflict  as  to  render  any  attempt  to  harmonize  it  entirely 
futile.  Seven  witnesses  for  the  libellants,  including  the 
pilot  and  others  who  were  on  their  boat,  substantially  agree 
in  these  statements,  that  the  Switzerland,  according  to  the 
usual  course  of  navigation  for  a  descending  boat,  came  near 
to  the  Kentucky  shore,  at  the  head  of  Yevay  Island,  and 
continued  down  that  shore,  at  a  distance  from  it,  variously 
estimated  at  from  thirty  to  sixty-five  yards,  without  any 
variation  of  course,  to  the  place  of  the  collision.  These 
Tvitnesses  also  concur  in  saying,  that  the  Fremont,  when 
first  seen,  was  starting  out  from  the  Yevay  wharf-boat;  and 
that  it  proceeded  up  on  the  Indiana  side,  in  the  direction 
of  the  foot  of  the  island,  and  kept  near  the  island  shore, 
about  one-third  the  length  of  the  island,  and  then  changed 
her  course  nearly  straight  across  the  river,  and  in  the  cross- 
ing, struck  the  bow  of  the  barge  about  fifteen  feet  from  its 
stem,  nearly  at  right  angles^  They  also  agree  in  saying 
the  barge  was  on  the  larboard  side  of  the  Switzerland,  and 
so  fastened  to  it,  that  the  bow  projected  thirty-five  or  forty 
feet  forward  of  the  steamer's  bow;  and  that  the  blow  of 
the  Fremont  cut  off  the  forward  part  of  the  barge,  causing 
the  water  to  flow  in  freely,  and  parting  the  lines  by  which 
it  was  fastened  to  the  steamer.    The  testimony  of  these 
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witnesBeSy  as  to  the  course  of  the  two  boats  before  the  col- 
lision, and  their  relative  positions  when  it  took  place,  is  cor- 
roborated substantially  by  four  other  witnesses,  some  of 
whom  were  on  the  Yevay  wharf-boat,  and  some  on  the 
deck  of  a  steamer  lying  there  when  the  Switzerland  came 
in  view  at  the  head  of  the  island,  and  who  testified  that 
they  noticed  the  course  and  movements  of  both  boats  up  to 
the  time  of  the  collision. 

On  the  part  of  the  respondents,  four  witnesses  who  were 
on  the  Fremont,  among  whom  are  the  pilot  and  mate  on 
watch  at  the  time,  state,  in  substance,  that  on  putting  out 
from  the  wharf-boat  at  Yevay,  the  steamer  did  not  go  up  to 
or  near  the  foot  of  the  island  and  along  the  island  shore,  but 
crossed  almost  straight  across  to  the  Kentucky  ade,  and 
straightened  up  within  fifteen  or  twenty  yards  of  the  shore, 
nearly  opposite  an  old  mill,  which  is  only  two  hundred  yards 
above  a  line  drawn  straight  across  from  the  wharf-b(mt. 
They  also  say  the  Fremont  kept  up  that  shore,  without  any 
change  of  course,  to  the  place  of  the  collision.  And  the 
pilot  says  the  Switzerland,  when  the  boats  strack,  was 
pointed  toward  the  Kentucky  shore. 

This  evidence,  given  by  the  respondents,  sustains  the 
allegation  of  their  answer,  but  it  is  clearly  disproved  by  the 
libellants'  evidence,  before  referred  to.  Unless  this  evidence 
is  arbitrarily  repudiated,  it  must  be  held  as  coiiclusively 
established  that  the  Fremont  did  not  cross  directly  from  the 
wharf  to  the  Kentucky  side,  and  was  not  near  that  shore  when 
he  signaled  for  it,  but  was  making  a  crossing  a  little  above 
the  foot  of  the  island,  in  such  a  way  as  almost  unavoidably 
to  cross  the  path  of  the  down-going  boat,  and  necessarily  to 
incur  the  hazard  of  a  collision. 

The  usual  course  of  navigation  for  an  ascending  boat, 
starting  from  the  Yevay  wharf-boat,  as  proved  by  a  number 
of  experienced  and  intelligent  river  navigators,  unless  busi- 
ness requires  a  straight  crossing  from  the  wharf-boat,  is  to  go 
up  to  near  the  foot  of  the  island,  and  then  along  and  near 
to  the  island  shore,  about  one-third  or  one-half  the  length 
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of  the  island,  and  then  to  wear  oat  gradually  toward  the 
Kentucky  side.  These  witnesses  state  that  the  water  is 
deep  along  the  island,  and  there  being  little  or  no  current, 
is  preferred  by  up-stream  boats.  Same  witnesses,  however, 
say  this  course  is  not  universally  pursued.  It  would  seem, 
however,  to  be  the  proper  course  for  an  up-going  boat, 
when  a  boat  was  seen  coming  down  from  the  head  of  the 
island.  And  if  the  Fremont  had  been  thus  navigated,  it  is 
certain  no  collision  would  have  happened. 

It  is  insisted,  however,  that  by  the  acknowledged  law  of 
the  river,  it  is  the  right  of  the  up-going  boat  to  choose  which 
side  of  the  river  it  will  take,  and  therefore  it  was  the  right 
of  the  pilot  of  the  Fremont  to  cross  to  the  Kentucky  side. 
This  rule  is  affirmed  by  the  board  of  supervising  inspect- 
ors, under  the  act  of  1852,  in  case  the  ascending  boat  gives 
the  signal  required  to  notify  the  descending  boat  of  his 
choice.  But  it  is  very  clear  no  pilot  has  a  right  to  insist  on 
this  rule  when  its  observance  would  incur  the  hazard  of  a 
collision.  It  has  always  been  a  paramount  law  of  naviga* 
tion  that  no  circumstances  will  justify  a  course  of  action 
that  must  necessarily,  or  even  probably,  lead  to  such  a  re- 
salt.  Hence  it  is  a  part  of  one  of  the  rules  adopted  by  the 
supervising  inspectors  that  "  no  vessel  shall  be  justified  in 
coming  into  collision  with  another,  if  it  be  possible  to 
avoid  it." 

Without  pursuing  this  subject  further,  I  must  conclude, 
from  the  weight  of  the  evidence  before  me,  that  the  Fremont 
was  wrong  in  attempting  to  cross  the  river  in  front  of  a 
down-coming  boat.  It  is  proved  that  those  having  charge 
of  this  boat  were  informed  at  the  Yevay  wharf- boat  that 
the  Switzeriand  was  expected  about  that  time,  and  was  to 
land  there.  When  the  Fremont  left  the  wharf,  the  other 
boat  was  in  view  at  the  head  of  the  island.  The  distance 
between  the  boats,  when  first  seen,  did  not  exceed  two,  or 
at  most,  two  and  a  half  miles.  The  Switzerland,  it  is  proved, 
was  running  at  a  speed  of  about  ten  miles  an  hour,  and  the 
Fremont  at  about  seven  miles  an  hour.    The  added  velocity 
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of  the  two  boats  woald  therefore  be  seventeen  miles  an 
hour,  or  nearly  at  the  rate  of  a  mile  every  three  minutes. 
Supposing  the  distance  from  the  head  of  the  island,  where 
the  Switzerland  was  first  seen,  to  the  Yevay  wharf-boat,  to 
be  two  and  a  half  miles,  the  boats  would  pass  each  other  in 
something  less  than  five  minutes.  But  if,  as  the  weight  of 
the  evidence  proves,  the  Fremont  started  across  a  short  dis- 
tance above  the  foot  of  the  island,  making  allowance  for  the 
distance  the  other  boat  would  get  down  while  the  Fremont 
was  reaching  the  point  at  which  it  started  across,  the  boats 
must  have  been  then  very  near  each  other.  Now,  it  is  in 
evidence  by  a  witness,  to  whom  entire  credit  is  due,  that  it 
is  never  safe  for  a  boat  to  cross  the  path  of  a  down  boat,  if 
the  two  boats  are  at  a  less  distance  than  two  and  a  half 
miles  apart  And  he  states  it  as  his  uniform  practice,  when 
wishiDg  to  cross  the. river,  with  a  descending  boat  in  view 
within  the  distance  above  stated,  to  lie  to  till  the  boat  has 
passed.  This  course  is  the  safe  and  prudent  one,  and  its  ob- 
servance would  avoid  the  possibility  of  an  accident  by  col- 
lision. 

The  conclusion  that  the  Fremont  was  pointed  toward  the 
Kentucky  side,  and  not  straight  up  the  river,  at  the  time  of 
the  collision,  is  greatly  strengthened  by  the  above  proof 
that  the  bow  of  the  steamer  struck  the  barge  nearly  at 
right  angles.  Such  is  the  statement  of  several  witnesses 
who  saw  the  collision,  and  such  is  the  inference  to  be  drawn 
from  the  nature  of  the  injury  which  the  barge  sustained. 
This  is  further  inferable  from  the  fact  that  after  the  barge 
was  struck,  and  parted  from  the  boat  by  the  force  of  the 
blow,  the  Switzerland,  having  still  some  headway,  struck 
the  Fremont  on  its  larboard  side,  abreast  of  the  boilers. 
This  would  indicate  pretty  clearly  that  the  Fremont  must 
then  have  been  quartering  across  the  river,  and  not  straight 
with  it. 

I  can  not,  therefore,  hesitate  in  the  conclusion  that  the 
pilot  of  the  Fremont  committed  a  great  error  in  attempting 
to  cross  the  river  before  a  descending  boat.    It  was  wholly 
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nnneceasary,  and  apparently  without  excuse.  That  it  was  a 
principal  cause  of  the  collision  is  clear  beyond  controversy. 
But  it  is  insisted  that  the  Switzerland  was  also  in  fault  in 
not  coming  down  in  the  channel  of  the  river,  that  being  the 
proper  place  for  a  descending  boat,  and  that  this  error  con- 
tributed to  the  collision  which  occurred.  In  the  considera- 
tion of  this  part  of  the  case,  I  shall  not  advert  to  the 
evidence  in  relation  to  the  signals  given  by  these  boats. 
This  evidence  is  involved  in  such  obscurity  and  doubt  by 
the  contradictory  statements  of  the  witnesses,  that  it  is  im- 
possible to  arrive  at  any  satisfactory  conclusion  as  to  the 
facts.  And  if  it  is  clear  that  the  pilot  o€  the  Switzerland 
committed  a  culpable  error  in  putting  his  boat  in  the  wrong 
place,  it  is  not,  perhaps,  material  to  ascertain  what  signals 
were  given,  or  the  order  in  which  they  were  made.  By  the 
well-understood  usages  of  the  river,  applicable,  certainly, 
wherever  the  river  is  wide  and  affords  a  sufficient  depth  of 
water  for  its  entire  width,  the  place  of  a  descending  boat  is 
in  the  channel,  or  that  part  where  the  current  is  the 
strongest.  This  is  the  rule  sanctioned  by  the  supervising 
inspectors^  and  is,  in  itself,  reasonable.  If,  then,  it  is  ad- 
mitted that  the  Switzerland  gave  the  first  signal,  indicating 
the  purpose  of  the  pilot  to  go  down  on  the  Kentucky  side, 
it  would  seem,  under  the  circumstances  of  this  case,  that  he 
was  asking  what  he  had  no  right  to  claim.  The  width  of 
the  river  opposite  Yevay  Island  has  already  been  stated,  as 
also  the  fact  that  there  was  sufficient  depth  of  water  any- 
where between  the  island  and  the  Kentucky  shore.  The 
evidence  is  that  the  channel  is  about  one-third  or  one-fourth 
of  the  width  of  the  river  from  the  Kentucky  shore.  For 
about  half  the  distance  down  the  island  the  channel  would  be 
from  one  hundred  to  one  hundred  and  thirty  yards  out  from 
that  shore,  and  toward  the  lower  end  of  the  island,  where  prob- 
ably the  collision  took  place,  from  one  hundred  and  thirty 
to  one  hundred  and  sixty  yards  out.  Now,  it  is  beyond  all  con- 
troversy that  at  the  time  of  the  collision  the  distance  of  the 
boats  from  the  Kentucky  shore  did  not  exceed  thirty  yards. 
5 
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Witbout  noticing  the  other  teetimouy  as  to  this  point,  there  u 
one  fact  which  seems  to  settle  it  beyond  doubt.  That  fact  is^ 
that  immediately  after  the  collision,  and  as  the  result  of  the 
striking  of  the  bow  of  the  Switzerland  against  the  Fremont, 
the  latter  boat  was  forced  on  to  the  shore,  or  so  near  to  it 
that  some  of  the  crew  jnmped  off  without  the  aid  of  a  plank. 
This  conld  not  have  happened  on  any  other  supposition  than 
that  the  boats  were  in  close  proximity  to  the  shore.  Several 
of  the  libellants'  witnesses  state  the  distance  at  from  thirty 
to  fifty  yards,  while  those  on  the  Fremont  put  it  at  twenty- 
five  or  diirty  yards. 

It  results  from  this  view,  that  when  the  collision  oc- 
curred the  Switzerland  was  about  one  hundred  yards  from 
the  proper  place  of  a  descending  boat.  And  it  seems  clear 
that  this  was  such  an  essential  departure  from  the  settled 
rules  of  navigation  as  to  justify  the  inference  that  there 
was  a  want  of  due  vi^lance,  care,  and  skill  on  the  part 
of  those  having  the  management  of  this  boat.  It  is  not 
excused  by  the  fact  that  there  was  a  barge  in  tow  on  the 
larboard  side,  as  the  evidence  is  that  although  it  would 
be  convenient  to  go  down  close  to  the  Kentucky  shore,  to 
afford  more  room  for  rounding  to  at  the  Vevay  wharf, 
there  is  no  positive  neces^ty  for  it,  and  it  does  not  form 
an  exception  to  the  known  and  settled  usages  and  rules  of 
navigation. 

There  is  another  aspect  of  this  case  to  which  I  will  very 
briefly  refer,  which,  in  my  judgment^  affords  a  ground  for 
the  inference  that  there  was  a  want  of  caution  and  care  in 
the  management  of  these  boats  which  properly  subjects 
both  to  liability  for  the  injury  sustained  by  this  collision. 
It  has  been  before  remarked  that  the  evidence  in  relation 
to  the  signals  given  is  so  conflicting  and  unsatisfactory  as 
to  preclude  the  possibility  of  knowing  the  truth  in  regard 
to  them.  After  a  very  critical  examinations  of  the  evi- 
dence, I  confess  I  have  not  been  able  to  reach  any  con- 
clusion on  this  subject.  There  are,  however,  some  general 
views  which  may  be  pertinently  stated  in  reference  to  this 
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part  of  the  case,  and  from  which  the  inference  of  mutual 
culpability  in  these  boats  may  be  fairly  deduced.  And,  in 
the  first  place,  I  may  remark  that  no  omission  of  any 
act  necessary  to  avoid  a  collision  is  justifiable.  ITotwith- 
standing  the  almost  inextricable  confusion  in  which  the 
evidence  has  placed  this  case  in  reference  to  the  signals, 
there  are  still  grounds  for  the  conclusion,  either  that  all 
the  signals  given  were  not  heard,  or,  if  heard,  were  not 
understood  by  the  pilots,  respectively,  of  these  boats.  It 
was/ then,  obviously  the  duty  of  both,  having  reasonable 
grounds  even  for  a  suspicion  that  there  was  any  misunder- 
standing or  misconception  on  this  subject,  at  once  to  have 
stopped  their  engines,  or,  if  the  case  required  it,  to  have 
backed,  until  they  should  know  with  certainty  the  safe 
course  to  pursue.  These  precautions  were  not  observed  by 
either  of  these  pilots.  If,  as  the  libellants  claim,  the  Fre- 
mont improperly  started  across  the  river,  with  the  apparent 
purpose  of  crossing  in  front  of  the  Switzerland,  the  pilot 
should  instantly  have  stopped  and  backed.  The  distance 
then  separating  the  two  boats  was  such  that  this  measure 
would  most  certainly  have  avoided  a  collision.  The  pilot 
of  the  Fremont,  having  reason  to  believe  his  signals  were 
not  heard,  or  not  understood,  and  seeing  the  other  boat 
persisting  in  her  course,  should  also  have  stopped  and 
backed.  Now,  although  it  is  in  proof  that  both  boats  did 
reverse  their  engines,  it  was  when  they  were  so  near  as  to 
render  a  collision  unavoidable. 

In  the  argument,  it  was  insisted  by  the  proctor  for  the 
respondents  that  the  doctrine  of  the  maritime  law,  which 
recognizes  the  rule  of  a  division  of  the  damages  in  a  case 
of  mutual  fault,  had  not  been  authoritatively  sanctioned  by 
the  courts  of  admiralty  in  this  eountry.  It  is,  however, 
well  known  that  this  principle  has  prevailed  for  many  years 
in  the  courts  of  the  Eastern  district^  of  the  United  States. 
It  has  not,  till  recently,  been  distinctly  aifirmed  by  the  Su- 
preme Court  of  the  United  States.  In  the  case  of  ITie 
Schooner  Catharine  v.  Dickinson  et  al.,  17  Howard,  170,  the 
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court  Bay:  "Under  the  circumstances  usually  attending 
these  disasters,  we  think  the  rule  dividing  the  loss  the 
most  just  and  equitable,  and  as  best  tending  to  induce 
care  and  vigilance  in  navigation. 

But,  without  taking  more  time  in  presenting  my  views 
of  this  case,  I  will  state  that  on  the  grounds  indicated,  it 
seems  to  me,  it  is  one  of  mixed  or  mutual  fault,  justifying 
an  equal  apportionment  of  the  damages  susfained  between 
the  two  boats,  and  such  is  the  decree  in  this  case. 


(DISTRICT  COURT.) 

Thb  Unitbd  States  t;.  Charles  K.  Smith. 

In  a  suit  by  the  United  States  to  recoyer  a  balance  due  on  the  books  of  the 
treasury  department,  the  defendant  can  not  giye  in  evidence,  as  a  set-off, 
a  claim  against  the  goyemment,  which  has  not  preyiously  been  pre- 
sented to,  and  disallowed  by,  the  proper  accounting  officer,  without 
preying  that  it  was  not  before  in  his  power  to  produce  the  youcher 
for  such  claim,  and  that  he  was  prevented  from  exhibiting  it,  **by  ab- 
sence from  the  United  States,  or  some  onayoidable  accident." 

The  r^ection  of  an  account  or  claim  against  the  United  States,  bj  an  ac- 
counting officer  of  the  goyemment,  authorized  by  a  special  act  of 
Congress  to  adjust  the  same  on  equitable  principles,  does  not  preclude 
the  defendant,  when  sued,  from  setting  up  such  rejected  claim  or  ac- 
count as  a  set-off. 

There  is  no  authority,  either  in  the  executive  or  Judicial  department  of  the 
government,  to  allow  a  claim  against  the  United  States,  which  is  pro- 
hibited by  law. 

The  legislation  of  Congress  prohibits  any  extra  compensation  to  an  officer 
for  services  performed,  properly  pertaining  by  law  to  his  office. 

The  defendant,  as  secretary  of  Minnesota  Territory,  having  a  fixed  salary 
as  such,  was  not  entitled  to  claim,  in  addition  thereto,  the  salary  of 
governor,  during  the  absence  of  that  officer;  as  the  act  organiaing  the 
Territory  made  it  the  duty  of  thesecretary,  "  in  case  of  the  death,  re- 
moval, resignation,  or  necessary  absence  of  the  governor,"  to  discharge 
the  duties  of  that  office,  without  any  provision  for  an  increase  of  com- 
pensation to  the  secretary. 
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The  proviso  in  the  lecond  fection  of  the  act  of  September  30,  1860,  ex- 

preaely  prohibits  the  allowance  of  doable  salaries  in  all  cases. 

The  act  organizing  the  Territory  of  Minnesota,  made  the  secretary  the  dis- 
bursiDg  officer  of  the  territorial  goTcrnment,  and  he  can  not  claim  a 
oommission  on  such  disbursements. 

Where  an  officer,  with  a  salary  payable  quarterly,  is  appointed  for  four 
years,  "  unless  sooner  remored  by  the  President,''  and  a  remoTal  Li 
made  during  a  current  qaarter,  he  is  not  entitled  to  his  salary  to  the 
end  of  the  qaarter. 

By  the  organic  act  of  Minnesota  Territory,  the  general  goTemment  became 
pledged  to  defray  '*  the  expenses  of  the  legislative  assembly,  the  print* 
ing  of  the  laws,  and  other  incidental  expenses ; "  and  the  defendant 
is  entitled  to  a  credit  for  services  rendered,  or  expenditures  made, 
within  the  fair  scope  and  meaning  of  these  terms,  so  far  as  they  did 
not  pertain  to  the  office  of  secretary  of  the  Territory ;  but  the  words 
'* other  incidental  expenses"  must  be  restricted  to  such  expenses  as 
were  incidental  to  the  legislative  assembly  and  the  printing  of  the 
kws. 

The  second  section  of  the  act  of  August  29,  1842,  which  applies  to  Ter- 
ritories, then  or  afterward  to  be  organized,  provides  that  no  act  of 
the  legislature  of  a  Territory  shall  be  deemed  of  sufficient  authority 
for  a  payment  by  the  national  treasury,  and  requires  proper  vouchers 
and  proof  of  the  same  to  be  exhibited  to  the  accounting  officers  of  the 
proper  department. 

In  a  judicial  ease  involving  the  accounts  of  a  former  secretary  of  a  Terri- 
tory, in  which  credits  are  claimed  which  have  been  rejected  by 
the  treasury  department,  the  fact  that  such  credits  have  not  been 
embraced  in  the  estimate  required  by  the  organic  act  of  the  Terri- 
tory, to  be  previously  made  by  the  secretary  of  the  treasury,  does  not 
preclude  their  allowance  by  a  Jury,  if  not  objectionable  on  other 
grounds. 

jD.  0.  Morton,  District  Attorney,  for  the  United  States. 

Cormn  ^  Probaseo,  Judge  Johnson,  and  Mr.  Spooner, 
for  defendant. 

ChABGB  07  THB  CoURT: 

This  suit  is  brought  on  the  official  bond  of  the  defend- 
ant, as  late  secretary  of  the  Territory  of  Minnesota,  dated 
March  31, 1849.  A  balance  of  (^4,078.41  is  claimed  as  due 
to  the  United  States;  and  treasury  statements  are  in  evi* 
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dence,  showing  such  balance  against  the  defendant.  The 
defendant  exhibits  claims  against  the  government  exceed- 
ing the  amount  of  such  balance,  and  insists  on  a  judgment 
in  his  favor  for  the  sum  alleged  to  be  due  him. 

The  larger  portions  of  the  items  of  claims  exhibited  in 
the  defendant's  account  have  been  passed  upon  and  dis- 
allowed by  the  treasury  department,  under  the  provisions 
of  a  special  act  of  Congress  authorizing  their  adjustment 
on  equitable  principles.  The  defendant  also  claims  an  al- 
lowance of  about  one  thousand  dollars,  embracing  items 
of  charge  against  the  United  States,  which  have  not  been 
presented  for  payment  or  allowance  at  the  treasury  de- 
partment, and,  consequently,  have  not  been  rejected  by  it. 
This  latter  class  of  vouchers  was  permitted  to  go  in  evi- 
dence to  the  jury,  upon  a  suggestion  that  the  defendant 
would  be  able  to  show  reasons  for  their  non-presentation 
which  would  render  them  admissible,  and  with  the  under- 
standing that  otherwise  they  were  to  be  withdrawn  from 
the  consideration  of  the  jury. 

The  fourth  section  of  the  act  of  Congress  of  March  3, 
1797,  1  vol.  li.JJ.  S.  516,  provides  "that  in  suits  be- 
tween* the  United  States  and  individuals,  no  claim  for  a 
credit  shall  be  admitted  upon  trial  but  such  as  shall  ap- 
pear to  have  been  presented  to  the  accounting  officers  of 
the  treasury  for  their  examination  and  by  them  disallowed, 
in  whole  or  in  part,  unless  it  should  be  proved  to  the  satis- 
faction of*  the  court  that  the  defendant  is,  at  the  time  of 
the  trial,  in  possession  of  vouchers  not  before  in  his  power 
to  procure^  and  that  he  was  prevented  from  exhibiting  a 
claim  for  such  credit  at  the  treasury  by  absence  from  the 
United  States,  or  some  unavoidable  accident."  No  proof 
has  been  exhibited  by  the  defendant  which  brings  the 
items  referred  to  within  either  of  the  exceptions  stated  in 
the  foregoing  provision  of  the  act  of  Congress,  and  they 
must,  therefore,  be  entirely  excluded  from  the  consider- 
ation of  the  jury.    The  law  is  imperative  on  this  subject. 


OCTOBBB  TERM,  1856.  71 

United  States  v.  Smith. 

and  vesta  no  discretion  in  the  court.  There  may  be  cases 
in  which  its  operation  may  savor  of  harshness,  or  even  of 
injustice,  but  there  can  be  no  doubt  that  such  a  provision 
is  necessary  to  prevent  the  presentation  of  fraudulent  or 
fictitious  claims  upon  the  government. 

The  other  items  of  charge  in  the  defendant's  account 
having  been  presented  to,  and  disallowed  by,  the  proper 
accounting  officer,  under  an  act  of  Congress  authorizing 
their  settlement  upon  principles  of  equity,  are  properly  in 
controversy  in  this  suit.  Such  rejection  of  these  items,  by 
the  treasury  department,  is  not  decisive  of  the  rights  of  the 
claimant.  The  constitution  of  the  United  States  vests  all 
the  judicial  power  of  the  government  in  the  courts  of  the 
Union ;  and  it  is  the  unquestionable  right  of  the  citizen,  in 
a  suit  brought  by  the  United  States  for  the  recovery  of  a 
balance  claimed,  if  his  credits  have  been  disallowed  by  the 
accounting  officer,  to  present  them  for  the  decision  of  a  court 
and  jury. 

There  is  an  obvious  necessity  that  the  government  should 
hold  its  subordinate  agents  to  great  strictness,  and  the  most 
rigid  actK>untability  in  all  transactions  involving  official  lia* 
bility ;  and  in  discharging  this  duty,  the  highest  executive 
officers  must  be  guided  by  law,  and  are  not  at  liberty  to 
adopt  their  own  views  of  right  and  justice  as  the  basis  of 
their  action.  Even  in  cases  of  reference  to  them  by  act  of 
Congress,  with  a  power  to  adjust  and  settle  accounts  on 
principles  of  equity,  no  authority  is  thereby  implied  to  allow 
a  claim  against  the  government  which  is  expressly,  or  by 
clear  implication,  prohibited  by  law.  And  the  same  princi- 
ple of  action  applies  to  and  must  govern  the  court  of  the 
United  States  in  adjudicating  between  the  government  and 
a  citizen,  as  to  matters  of  account.  If  the  allowance  of  a 
claim  is  forbidden  by  law,  a  court  and  jury  can  not  give  it 
legal  validity;  but  if  not  thus  prohibited,  and  it  is  in  its 
character  just  and  equitable,  though  it  may  hav^  been  re- 
jected by  the  proper  officer,  it  nuty  be  allowed  in  a  judicial 
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tribanal,  if  properly  aatheaticated  by  evidence.  When  the 
government  cornea  before  such  a  tribunal  as  a  litigant  party, 
its  position  is  that  of  equality  with  the  citizen ;  and  it  is  en- 
titled to  no  special  immunities^  unless  expressly  conferred 
by  law.  If  it  shall  happen  that  even  the  application  of 
these  liberal  principles,  in  such  a  controversy,  shall  fail  to 
secure  to  the  individual  citizen  the  full  measure  of  justice, 
his  only  remedy  is  an  application  to  the  legislative  depart- 
ment of  the  government;  the  powers  of  which  are  ample 
to  administer  aright  on  the  most  comprehensive  principles 
of  equity,  with  no  limitations  except  those  imposed  by  the 
constitution. 

The  items  of  the  account  exhibited  by  the  defendant,  and 
on  which  the  jury  are  to  pass,  are  numerous,  and  include 
claims  for  various  services  and  expenditures,  as  secretary  of 
the  Territory  of  Minnesota,  embracing  a  period  between 
March  81,  1849 — the  date  of  his  appointment  to  office — 
and  November  14,  1851,  when  he  was  superseded  by  the 
appointment  of  another  person.  I  will  not  detain  the  jury 
by  a  special  reference  to  all  the  credits  claimed  by  the  de- 
fendant in  his  account  now  exhibited,  but  having  noticed 
a  few  of  them,  in  respect  to  which  the  construction  of 
the  court  has  been  called  for,  will  state  some  general  prin- 
ciples of  law  applicable  to  the  whole  account,  which  may 
afford  a  satisfactory  guide  to  the  jury,  in  their  considerations 
as  to  its  proper  adjustment 

I  may  remark  here,  that  it  is  insisted,  by  the  counsel  for 
the  government,  that  all  the  items  of  charge  in  the  defend- 
ant's account  are  liable  to  the  objection,  either  that  they  in- 
volve claims  for  services  rendered  by  him  as  secretary  of 
the  territory,  legally  pertaining  to  the  office,  and  for  which 
he  is  entitled  to  no  compensation  beyond  the  salary  given 
him  by  law — or,  if  not  included  in  this  class,  the  services 
rendered  and  expenditures  made  were  in  virtue  of  laws  or 
resolutions  passed  by  the  territorial  legislature,  for  which 
there  is  no  legal  claim  on  the  treasury  of  the  United  States. 

It  may  now  be  regarded  as  a  principle  which  admits  of 
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no  question,  that  no  officer  of  the  United  States,  having  a 
fixed  salary,  is  entitled  to  any  extra  compensation  for  the 
performance  of  services  or  duties  which  pertain  to  his  office 
by  law.  It  is  wholly  unnecessary  to  refer  to  the  legislation 
of  Congress,  or  the  decisions  of  the  courts  of  the  Union  on 
this  subject.  The  incumbent  of  an  office  is  bound  to  per- 
form all  the  duties  belonging  to  it,  without  extra  compensa- 
tion. No  man  is  under  any  necessity  to  accept  an  office,  but 
having  accepted  it,  the  obligation  rests  upon  him  to  dis- 
charge its  duties  for  the  remuneration  which  the  law  pro- 
vides. He  accepts  it  with  a  knowledge  of  the  pay  or  salary 
attached  to  it,  and,  though  its  duties  may  be  onerous,  and 
the  compensation  inadequate,  if  he  chooses  to  retain  the 
office  he  must  be  content  with  what  the  law  gives. 

Some  of  the  charges  in  the  defendant's  account  are  clearly 
within  the  objections  just  stated,  and  can  not,  therefore,  be 
allowed  by  the  jury.  I  will  notice,  veiy  briefly,  some  of  the 
priucipa]  items  which,  in  the  judgment  of  the  court,  must 
be  rejected  on  this  ground. 

The  charge  of  (^1,004  for  salary  as  acting  governor  of  the 
Territory  during  the  absence  of  the  governor,  is  clearly  within 
the  prohibition  adverted  to.  There  are  two  distinct  periods 
of  service  charged  by  the  defeudant,  for  which  he  claims 
the  salary  of  the  governor,  in  addition  to  that  of  secretary 
of  the  Territory.  The  first  is,  from  November  8, 1849,  to 
February  12,  1850,  afnounting  to  t(645 — ^the  second,  from 
April  10,  1851,  to  the  2d  of  June  following,  amounting 
to  t(858.83.  The  charge  for  the  latter  period  is  within  the 
operation  of  the  proviso  of  the  second  section  of  the  act 
of  September  80,  1850,  and  its  allowance  is  expressly  for- 
bidden by  it.  This  proviso  is  in  those  words :  *^  That  here- 
after the  proper  accounting  officers  of  the  treasury,  or  other 
pay  officers  of  the  United  States,  shall  in  no  case  allow 
any  pay  to  one  individual  for  the  salaries  of  two  different 
offices,  on  account  of  having  performed  the  duties  thereof, 
at  the  same  time." 

But,  without  reference  to  this  act  of  Congress,  the  whole 
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of  thia  charge  is  liable  to  the  objectiona,  that  the  aervioe 
was  one  which  he  was  bound  to  perform  as  secretary  of 
the  Territory,  and  for  which  no  extra  compensation  can  be 
allowed.  The  third  section  of  the  act  for  the  organization 
of  Minnesota  Territory  authorizes  and  requires  the  secretaiy 
to  discharge  the  duties  of  the  executive,  "in  case  of  the 
death,  removal,  Resignation,  or  necessary  absence  of  the  gov- 
ernor from  the  Territory."  The  defendant  took  the  office  of 
secretary  knowing  that,  in  any  of  the  emergencies  specified, 
the  duties  of  the  governor  would  devolve  on  him.  And 
the  law  made  no  provision  for  any  additional  compensation 
in  that  event.  In  assuming  the  office  of  secretary  of  the 
Territory  the  defendant  became  bound  to  act  as  governor,  if 
necessary  under  the  law,  as  fully  as  he  was  obliged  to  dis* 
charge  any  other  duty  as  secretary.  It  pertained  to  the 
office  of  secretary,  though  not  strictly  within  the  legitimate 
range  of  its  duties.  The  salary  certainly  was  less  than  the 
labor  and  responsibility  required,  but  this  is  an  evil  which 
this  court  and  jury  can  not  remedy  without  usurping  legis* 
lative  power. 

There  is  another  item,  (^557,  charged  in  the  defendant's 
account  as  a  commission  of  one  per  cent  on  funds  disbursed 
by  him  as  secretary.  This  is  liable  to  the  objection  stated 
in  the  foregoing  item.  By  the  eleventh  section  of  the 
organic  act  of  the  Territory,  the  secretary  is  expressly  made 
the  disbursing  officer  of  the  Territory,  and  is  required  to 
account  to  the  secretary  of  the  treasury  of  the  United 
States  for  the  manner  in  which  the  funds  have  been  ex- 
pended. This  was,  therefore,  one  of  the  duties  required  of 
him  by  law,  as  secretary,  for  which  he  is  not  entitled  to  any 
extra  allowance. 

I  will  here  notice  briefly  another  charge  in  the  defend- 
ant's account  that  must  be  rejected.  I  refer  to  his  claim  for 
salary  as  secretary  for  the  whole  of  the  quarter  ending  De- 
cember 81,  1851.  It  seems  he  entered  on  his  duties  as 
secretary  in  March,  1849,  was  removed  by  the  President  the 
latter  part  of  October,  1851,  but  continued  in  the  actual  per- 
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formance  of  his  duties  till  the  14th  of  November  in  the 
last-named  year.  The  defendant  has  been  allowed  his  salaiy 
by  the  treasary  department  to  the  date  of  his  removal,  bat 
it  has  been  rejected  for  the  balance  of  the  quarter.  No 
doubt  can  exist  to  his  right  to  it  to  the  14th  of  Novem- 
ber,  when  he  was  in  fact  superseded  by  his  successor.  It  is 
insisted,  however,  that  he  is  entitled  to  pay  for  the  whole 
quarter.  The  argument  is,  that  where  an  officer  whose 
salary  is  payable  quarterly  is  removed,  by  the  act  of  the 
President,  before  the  expiration  of  a  current  quarter,  he  is 
entitled  to  his  pay  to  the  end  of  it.  This  is  believed  to  be 
in  opposition  to  the  uniform  practice  of  the  government  in 
such  cases.  I  do  not  propose  to  discuss  the  constitutional 
question  of  the  power  of  the  President  to  remove  from  office, 
at  his  own  will,  without  presenting  to  the  senate  the  grounds 
of  the  removal  and  obtaining  its  approval  of  the  act.  The 
defendant,  conformably  to  the  act  organizing  Minnesota 
Territory,  was  appointed  to  the  office  of  secretary  for  four 
years,  ^unless  sooner  removed  by  the  President  of  the 
United  States."  For  many  years  past  this  has  been  the 
usual  mode  of  commissioning  executive  and  ministerial 
officers;  and  the  power  of  removal,  with  or  without  cause, 
has  been  freely  exercised  by  those  who  have  held  the  pres- 
idential office  for  the  last  thirty  years.  True,  there  were 
those  at  an  early  period  of  our  national  government  who 
contended  that  the  spirit,  if  not  the  letter  of  the  constitu- 
tion, required  the  President  to  submit  the  causes  of  removal 
from  office  to  the  senate ;  and  that,  as  it  was  only  by  and 
with  the  advice  and  consent  of  that  body  that  an  appoint- 
ment could  be  made,  the  same  formality  was  required  in  re- 
moving from  office.  Although  there  may  be  some,  at  this 
day,  who  maintain  this  view,  the  current  of  opinion  seems 
to  set  strongly  in  the  opposite  direction.  The  practice  of 
the  government  has  been  so  long  settled,  and  is  so  generally 
acquiesced  in,  that  there  is  little  probability  of  a  change. 
And  if  conceded  that  the  power  of  removal,  without  restric- 
tion or  limitation,  belongs  to  the  President,  the  official  duties 
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of  the  incambenty  and  with  it,  his  right  to  salary  or  com- 
pensation cease  when  the  successor  assames  the  office.  The 
defendant's  claim  for  salary,  from  the  14th  of  November  to 
the  31st  of  December,  will  therefore  be  rejected  by  the  jury. 

Before  passing  to  the  consideration  of  the  other  part  of 
the  defendant's  account,  I  will  notice  an  item  of  (^116, 
charged  as  the  expenses  of  a  visit  to  Washington,  to  procure 
the  funds  appropriated  by  Congress  for  the  support  of  the 
territorial  government  for  the  year  1850.  From  some  cause, 
great  delay  had  occurred  in  remitting  the  funds  appropri- 
ated, to  the  seat  of  government  of  the  territory.  To  hasten 
this  remittance,  the  defendant  made  the  journey  to  Wash- 
ington. Its  necessity  is  not  very  obvious,  so  far  as  there  is 
any  evidence  on  the  subject.  But  if  the  jury  believe  the 
public  interests  of  the  territory  required  the  journey,  there 
is  no  reason  why  the  defendant  should  not  be  reimbursed  to 
the  amount  of  his  actual  expenses. 

It  would  detain  the  jury  unreasonably,  and,  as  I  think,  un- 
necessarily, to  notice  in  detail  the  remaining  items  of  charge 
in  the  defendant's  account  In  their  retirement  they  wiU 
have  the  opportunity  of  giving  to  the  account,  and  the  vouch- 
ers which  sustain  it,  a  critical  inspection.  Bo  far  as  any  of 
these  may  be  for  services  or  duties  performed,  belonging  to 
the  office  of  the  defendant,  as  secretary  of  the  Territory,  they 
will  be  disallowed,  on  the  grounds  already  fully  stated. 
There  are  others,  however,  which  stand  on  another  basis, 
and  which  present  a  different  question  for  the  consideration 
of  the  court  and  jury.  Their  allowance  or  disallowance 
will  depend  mainly  upon  the  provisions  of  the  act  of  Con- 
gress for  the  organization  of  the  Territory  of  Minnesota, 
To  such  of  them  as  bear  upon  the  items  in  controversy,  I 
will  now  briefly  ask  the  attention  of  the  jury. 

This  organic  act  was  approved  and  took  effect  March  8, 
1849.  Section  4  vests  the  legislative  power  of  the  territory 
in  the  governor  and  a  legislative  assembly.  Section  6  pro- 
vides that  the  legislative  power  shall  extend  to  all  rightful 


OCTOBEB  TERM,  1866.  77 


United  Stat60  v.  Smith. 


subjects  of  legislation,  consistent  with  the  constitution  of 
the  United  States,  and  the  provisions  of  said  act;  and  re- 
quires that  all  the  acts  of  the  governor  and  legislative 
council  shall  be  submitted  to  the  Congress  of  the  United 
States;  and 'if  disapproved,  shall  be  null  and  void.  By 
section  12,  the  laws  in  force  in  the  Territory  of  Wisconsin, 
at  the  date  of  her  admission  into  the  Union,  are  declared  to 
be  in  force  in  Minnesota,  so  far  as  they  were  compatible 
with  the  act  organizing  the  last  named  territory,  subject  to 
amendments  and  repeal  by  the  legislature.  By  the  same 
section,  the  laws  of  the  United  States  were  extended  over, 
and  declared  to  be  in  force  in,  Minnesota,  so  far  as  they  were 
applicable.  Among  the  provisions  of  section  11  is  one  de- 
claring that  there  shall  be  an  annual  appropriation  by  Con- 
gress of  one  thousand  dollars,  to  be  expended  by  the  gov- 
emor  to  defray  the  contingent  expenses  of  the  territory ; 
and  also,  annually,  a  sufficient  sum  ^'  to  defray  the  expenses 
of  the  legislative  assembly,  the  printing  of  the  laws,  and 
other  incidental  expenses.''  This  appropriation  is  to  be 
made  upon  the  estimate  of  the  secretary  of  the  Treasury,  and 
to  be  expended  by  the  ecretary  of  the  Territory.  Section 
17  appropriates  five  thousand  dollars  for  the  purchase  of  a 
library  for  the  benefit  of  the  Territory. 

These  are  all  the  provisions  of  the  organic  act  which  it 
]fl  material  to  notice.  The  act,  as  is  obvious,  is  based  on 
the  admitted  doctrine  that  a  territory  is,  in  some  sense,  a 
ward  of  the  general  government,  and  that  while  in  its  state 
of  pupilage,  the  primary  and  paramount  power  of  legislation 
over  it  is  vested  in  Congress.  The  act  of  Congress,  how-  ^ 
ever,  granted  to  the  people  of  Minnesota  Territory  the  right 
to  elect  a  local  legislature,  in  which  was  vested  the  ordinary 
powers  of  legislation,  subject  to  the  restrictions  and  limita- 
tions specified.  Among  the  powers  thus  conferred  on  the 
legislative  body,  was  the  power  of  taxation  for  legitimate 
territorial  purposes.  But  the  obligation  was  assumed  by 
the  general  government  to  provide  for  the  payment  of  the 
salaries  and  compensation  of  all  the  officers,  whose  appoint- 
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ments  were  authorized  by  the  act.  It  was  also  pledged  to 
defray  the  contingeDt  expenses  of  the  territory,  to  an  amount 
not  exceeding  one  thousand  dollars,  and  also  '^  the  expenses 
of  the  legislative  assembly,  the  printing  of  the  laws,  and 
other  incidental  expenses/' 

One  of  the  important  questions  presented  in  this  case  is, 
whether  the  charges  contained  in  the  defendant's  account, 
which  have  not  before  been  brought  specially  to  the  notice 
of  the  jury,  and  upon  which  the  views  of  the  court  have 
been  stated,  are  fairly  within  the  scope  and  range  of  the 
words  just  quoted  from  the  organic  act.  The  jury  will  ob- 
serve, from  an  inspection  of  the  vouchers  for  that  part  of 
the  account  referred  to,  that  they  embrace  charges  for  serv- 
ices rendered,  and  expenditures  made,  by  the  defendant 
alleged  to  be  necessarily  connected  with,  or  incidental  to, 
the  administration  of  the  territorial  government.  Without 
referring  specifically  to  these  items,  I  may  remark  here 
that  so  far  as  these  claims  are  for  services  outside  of  the 
defendant's  official  duties  as  secretary,  and  may  come  within 
the  designation  of  ^^  expenses  of  the  legislative  assembly, 
the  printing  of  the  laws,  or  other  incidental  expenses,"  I 
see  no  objection  to  their  allowance,  if  sustained  by  proof  to 
the  satisfaction  of  the  jury.  The  act  of  Congress  sanctions 
the  payment  of  expenses,  which  may  be  classified  under 
these  heads,  from  the  national  treasury;  and  within  the  limit- 
ations already  indicated,  they  would  seem  to  be  proper  items 
of  charge  against  the  United  States.  But  it  is  clear  Congress 
did  not  intend  to  impose  an  obligation  on  the  general  gov- 
ernment to  meet  every  expenditure  which  might  be  author- 
ized by  the  territorial  legislature.  That  body  was  vested  with 
a  discretionary  power  of  legislation,  in  regard  to  the  local  or 
internal  interests  of  the  territory ;  but  any  expenditure  au- 
thorized for  such  purposes  was  to  be  paid  out  of  the  terri- 
torial treasury.  And  it  is  obvious,  that  an  unlimited  power 
in  the  legislature  of  a  territory  to  authorize  expenditures, 
which  were  to  be  paid  by  the  general  government,  would 
lead  to  great  abuses,  and  impose  a  grievous  burden  on  the 
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national  treasury*  There  ib  not  only  no  such  power  in  the 
territorial  government,  but  Congress  has  expressly  provided, 
that  in  reference  to  the  appropriation  of  money  for  expendi- 
tures in  a  territory,  to  be  paid  by  the  general  government, 
the  acts  of  a  territorial  legislature  are  not  conclusive.  By 
section  2  of  the  act  of  August  29, 1842,  6  L.  TJ.  S.  541,  it 
is  expressly  required,  as  to  all  territories,  then  or  afterward 
to  be  organized,  that  the  accounts  for  such  expenditures 
shall  be  settled  and  adjusted  at  the  treasury  department; 
and  it  is  provided,  '^  that  no  act,  resolution,  or  order  of  the 
legislature  of  any  territory,  directing  the  expenditure  of 
the  sum,  shall  be  .deemed  a  sufficient  authority  for  such 
disbursement,  but  sufficient  vouchers  and  proof  for  the 
same  shall  be  required  by  said  accounting  officers." 

It  shall  be  the  duty  of  the  jury,  in  reference  to  the  class 
of  charges  now  referred  to,  to  determine  from  an  exam- 
ination of  the  vouchers,  and  other  evidence  adduced  by 
the  defendant,  whether  they  are  fairly  comprehended 
under  the  heads  of  ^^  expenses  of  the  legislative  assembly, 
the  printing  of  the  laws,  and  other  incidental  expenses.'' 
It  is  difficult,  if  not  impossible,  to  define  with  certainty 
what  may  be  rightfully  included  in  these  terms.  I  should 
not  probably  render  the  jury  any  essential  aid,  if  I  were 
to  attempt  to  prescribe  a  rule  for  their  action  in  this  re- 
gard.  I  may  remark,  generally,  that  it  is  evidently  within 
the  spirit  of  the  language  used  in  the  act  of  Congress, 
that  the  expenses  incurred  under  any  of  the  heads  stated, 
should  be  necessary  and  proper,  and  the  sums  reasonable. 
This  would  necessarily  lead  to  the  rejection  of  any  vouch- 
ers for  expenditures  for  purposes  not  required  in  the 
proper  discharge  of  the  duties  of  the  legislature  of  the 
territory,  and  not  in  promotion  of  the  public  interests. 
So,  in  relation  to  the  printing  of  the  laws  passed  by  the 
legislature.  The  expenses  incurred  must  have  reference 
and  be  limited  to  the  object  stated.  The  words,  "  other 
incidental  expenses,"  are  of  comprehensive  import,  and 
were,  without  doubt,  adopted  by  Congress,  to  provide  for 
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any  necessary  expenses  which  could  not  be  foreseen,  and 
specifically  pointed  out.  The  fair  constrnction  of  these 
words,  in  the  connection  in  which  they  are  used,  would 
seem  not  to  justify  the  conclusion  that  they  were  intended 
to  include  all  expenditures  which  might  be  deemed  inci* 
dental  to  the  administration  of  the  government  of  the  ter* 
ritory.  They  must  be  limited  in  their  import  to  the  nee* 
essary  incidental  expenses  of  the  legislative  assembly  and 
the  printing  of  the  laws.  Within  the  limits  thus  indicated,  if 
the  evidence  of  the  expenditures  and  services  is  satisfactory 
to  the  jury,  and  the  charges  are  not  within  any  of  the  pro- 
hibitions previously  stated,  they  would  seem  to  have  the 
sanction  of  law,  and  may  properly  be  allowed  as  credits  to 
the  defendant. 

It  is  proper  that  I  should  here  briefly  notice  an  objection 
urged  to  the  defendant's  account,  by  the  counsel  of  the 
United  States,  founded  on  the  position  that  they  have 
not  been  included  in  any  estimate  made  by  the  secretary  of 
the  treasury,  and  can  not,  therefore,  be  viewed  as  legal  set- 
offs to  the  claim  presented  by  the  government.  It  is  true 
the  act  organizing  the  Territory  of  Minnesota  requires  the 
secretary  of  the  treasury  to  make  an  estimate,  in  advance 
of  the  appropriation  by  Congress,  of  the  expenses  of  the 
territorial  government  Without  discussing  this  subject,  it 
may  be  sufficient  to  state  that  the  duty  enjoined  on  the 
secretary  of  the  treasury  is  directory  to,  and  obligatory  on 
him.  But  if  he  omits  to  make  an  estimate,  or  if  that  esti- 
mate proves  insufficient  to  meet  the  just  expenditures  con- 
templated by  the  act  of  Congress,  it  affords  no  reason  why 
the  claims  of  an  individual,  coming  fairly  within  the  scope 
and  intention  of  the  act,  should  not  be  allowed.  The  ques- 
tion now  presented,  arises  in  a  judicial  case,  and  the  true 
inquiry  is  not  whether  there  has  been  a  previous  estimate, 
embracing  the  charges  claimed,  but  whether  they  are  just, 
and  not  within  any  express  prohibition  of  law. 

I  may  also  refer  to  the  letters  from  the  comptroller  of  the 
treasury,  addressed  to  the  defendant,  while  he  held  the 
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office  of  secretary  of  the  Territory,  which  are  in  evidence. 
These,  it  is  insisted,  authorize  a  part  of  the  ezpenditares 
charged  in  the  defendant's  account.  I  shall  not  notice,  in 
detail,  the  contents  of  these  letters.  It  will  be  proper  for 
the  jury  to  refer  to  them,  in  their  retirement,  as  a  part  of 
the  evidence  in  this  case.  Whatever  may  be  their  purport, 
It  can  not  be  claimed  for  them,  that  they  invalidate  the  pos- 
itive provisions  of  law.  So  far,  however,  as  they  may  be 
viewed  as  authorising  any  of  the  charges  or  expenditures 
of  the  defendant,  they  may  properly  be  considered  by  the 
jury ;  and  as  to  items  concemihg  which  they  might  other- 
wise  be  in  doubt,  may  exercise  an  influence  in  their  decision. 

With  these  views,  the  case  is  submitted  to  the  jury. 
They  will  apply  the  law,  as  I  have  attempted  to  state  it,  to 
the  evidence  before  them,  and  decide  what  portion  of  the 
credits  claimed  by  the  defendant  shall  be  allowed,  and  what 
shall  be  rejected. 

The  jury  returned  a  verdict  for  the  United  States  for  t(l,636. 


(ocrcuit  court.) 
John  W.  Robertson  v.  The  Town  of  Wbllsvillb. 

To  oonflHnte  a  valid  dedication  of  property  to  pnblio  use,  there  must  be 
not  only  an  intention  to  dedicate,  but  an  act  manifesting  such  inten- 
tion. 

The  law  is  liberal  in  its  spirit  and  policy  In  regard  to  appropriations  of 
property  for  a  public  use,  and  requires  no  particular  formality  to  give 
them  validity. 

A  dedication  may  be  established  by  proof  of  verbal  declarations,  or  by  a 
written  instrument,  and,  under  some  circumstances,  it  may  be  pre- 
sumed from  a  long  continued  acquiescence  of  the  owner  in  the  use  of 
the  property  by  the  public ;  but  such  presumption  does  not  arise  where 
such  user  is  by  the  license  of  the  owner,  and  not  adverse  to  the  title 
asserted  by  him. 

There  may  be  a  good  dedication  of  property  to  a  public  ose^  without  a  di« 
vestiture  of  the  fee  of  the  owner. 

6 
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Yerbftl  declarations  of  the  owner,  that  he  had  surrendered  the  control  of 
the  landing,  or  beach  of  the  river,  to  the  municipal  authorities  of  a 
town,  temporarily,  and  for  a  reason  specified  by  him,  do  not  import  a 
legal  dedication  to  the  public. 

Bvidence  of  continued  claim  of  title,  and  the  exercise  of  acts  of  ownership 
oyer  the  property,  by  the  person  claiming  title,  may  be  condusiTe  to 
rebut  a  presumption  of  a  dedication  to  the  public. 

The  consent  of  the  owner  of  land  to  the  con8tructi<«  of  a  road  upon  it, 
for  his  own  and  the  public  use^  does  not  make  out  a  valid  dedication. 

Byidence  of  the  execution  and  contents  of  a  quitclaim  deed,  allied  to 
have  been  executed  many  years  before  the  oommenoement  of  the  suit, 
and  which  was  never  put  on  record,  and  never  heard  of  or  seen  by 
those  who  might  be  supposed  to  be  cognizant  of  it,  at  the  time  of  its 
alleged  execution,  or  those  officially  charged  with  its  custody  after- 
ward, should  be  received  with  great  cauti<m. 

H.  Stanbery  and  G.  M.  LeCj  for  plaintiff. 

2Z!  H.  Hunter  and  J.  W.  Andrews,  for  defendant. 

Chabgb  of  thb  Court: 

This  is  an  action  of  ejectment  to  try  the  title  to  a  small 
strip  of  land  lying  in  front  of  the  town  of  Wellsville, 
in  Columbiana  county,  extending  north  and  south,  or 
up  and  down  the  Ohio  river,  from  the  line  of  Lisbon  street, 
in  said  town,  to  South  street,  and  eastwardly  from  the  east 
line  of  Front  or  Water  street,  a  distance  of  about  one  hun- 
dred feet. 

The  proof  of  tide  by  the  plaintiff  oonsists  of  a  deed  from 
William  Wells  and  wife  to  Boberttfon  and  Bippert,  dated 
May  1,  1847,  and  a  deed  from  Bippert  to  the  plaintiff, 
dated  April  8, 1851.  As  both  parties  claim  under  Wells, 
there  is  no  controversy  as  to  his  title. 

The  defendant  claims  the  land  in  dispute,  excepting  the 
right  of  a  ferry  landing,  sixty Hsix  feet  in  width,  at  the  ter- 
mination of  the  road  leading  from  Lisbon  street  to  the 
river,  which,  it  is  admitted,  belongs  to  the  plaintiff.  It  is 
insisted  by  the  defendant  that  the  title  to  the  land  did  not 
pass  to  Bobertson  and  Bippert  by  the  deed  from  Wells,  for 
the  reason  that  prior  to  the  date  of  that  deed,  he  had  dedi- 
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cated  it  to  the  public  for  a  wharf  or  laDding.  And  the 
qaeetion  for  the  decision  of  the  jury  is,  whether  the  evi* 
dence  proves  a  valid  dedication  of  the  land  for  this  public 
use.  In  the  trial  of  this  issae,  it  is  the  province  of  the 
court  to  define  and  declare  what  constitutes  a  legal  and 
effective  dedication  of  real  estate  to  public  use,  and  of  the 
jury  to  determine  from  the  evidence  whether  such  dedica* 
tion  is  proved. 

The -term  dedication  carries  with  it  its  true  meaning, 
and  is  its  own  interpreter.  To  dedicate  property  to  public 
use,  is  simply  to  appropriate,  or  set  it  apart  to  such  use. 
There  must  be  not  only  an  intention  to  dedicate,  but  an  act 
manifesting  such  intention.  Hence,  an  expression  of  an 
intention,  without  some  act  to  effectuate  it,  does  not  make 
a  valid  dedication.  The  law,  however,  as  settled  by  a  long 
course  of  judicial  decisions,  is  liberal  in  its  spirit  and  pol- 
icy in  regard  to  the  appropriation  of  property  to  public 
uses.  It  requires  no  particular  form  or  solemnity  to  con- 
stitute a  valid  dedication.  In  the  ordinary  transfer  of  real 
estate  from  one  individual  to  another,  the  law  wisely  pro- 
vides that  it  shall  be  evidenced  by  a  writing  signed  by  the 
grantor,  and  duly  acknowledged  before  some  public  officer. 
But  this  is  not  necessary  in  a  dedication,  which  may  be  by 
parol;  nor  is  it  necessary  there  should  be  any  grantee 
named,  or  any  consideration  expressed.  It  may  be  estab- 
lished either  by  proof  of  the  verbal  declarations  of  the  owner, 
or  of  a  writing  signed  by  him.  And,  under  some  circum- 
stances, it  may  be  presumed  without  proof  of  any  act  of 
dedication  from  the  acquiescence  of  the  owner  in  the  use 
and  occupation  of  property  by  the  public.  But,  usually, 
flsnch  use  and  occupation  must  be  adverse  to  the  title  of  the 
owner  to  raise  a  presumption  of  dedication.  Nor  is  it 
necessary  to  be  a  valid  appropriation  of  property  to  the 
use  of  the  public,  that  the  owner  should  divest  himself  of 
the  fee  of  the  land.  Hence,  a  grant  of  the  use  and  occu- 
pancy of  real  estate  for  public  use,  without  any  restriction 
or  limitation  as  to  the  duration  of  the  right,  is  a  good 
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dedication,  though  the  fee  remainB  in  the  grantor.  In 
such  case,  if  the  real  estate,  from  any  cause,  ceases  to  be 
occupied  for  the  purpofi^  specified  in  the  grant,  it  will  re- 
vert to  the  owner  or  his  heirs. 

In  this  case,  it  is  in  evidence  that  William  Wells  was  the 
proprietor  of  a  considerable  tract  of  land,  bounded  on  the 
east  by  the  Ohio  river,  which  included  the  site  of  the 
present  town  of  Wellsville.  In  the  year  1828,  he  laid  out 
the  town,  and  made  a  plat,  which  was  duly  recorded.  The 
strip  of  land  in  controversy  was  not  included  in  the  plat  as 
a  part  of  the  town,  and  it  is  not  claimed  that  the  plat  con- 
tains any  evidence  of  an  appropriation  of  the  land  for 
public  purposes. 

The  defendant,  as  proof  of  title  by  dedication,  relies,  first, 
on  evidence  of  the  repeated  verbal  declarations  of  William 
Wells  that  he  had  granted  the  strip  of  land  in  dispute  to  the 
public  for  the  purpose  stated;  and,  second,  on  proof  that 
he  executed  a  written  quitclaim  or  conveyance  to  the  town 
of  Wellsville,  now  lost,  but  the  execution  and  contents  of 
which,  it  is  insisted,  are  proved  by  the  testimony  before  the 

jury- 

The  witnesses  proving  the  statements  and  declarations 

of  Mr.  Wells  are  numerous — twenty  or  upward — and  it 
would  be  useless  consumption  of  time  to  recite  to  the  jaiy 
the  testimony  of  each  of  these  witnesses.  I  shall  there- 
fore merely  give  a  brief  summary  of  their  statements. 
The  first  witness,  called  by  the  defendant,  says  that  in  1823, 
1824,  and  1825,  he  was  the  assessor  of  property  for  taxa- 
tion for  the  township  in  which  the  town  of  Wellsville  is 
situate;  and  that  in  one  of  those  years,  when  discharging 
his  duties,  Wells  stated  to  the  witness  that-he  ought  not  to 
appraise  the  strip  lying  east  of  Water  street,  as  it  belonged 
to  the  town  for  a  wharf  or  boat  landing.  Another  witness 
testifies  that  in  1888,  or  '84,  he  purchased  a  lot  of  Wells, 
and  after  the  purchase  heard  him  say,  he  intended  the 
owners  of  lots  in  the  town  to  have  the  benefit  of  the  beach 
of  the  river.    All  the  other  witnesses  examined  by  the  de- 
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fendanty  as  to  the  deelarations  of  Wells^  state  conversations 
had  with  him  in  the  year  1888,  and  sabseqaently.  One 
witness  says  that  in  that  year  he  heard  Wells  say  the  wharf 
or  landing  belonged  to  the  town,  and  the  town  ought  to 
keep  the  road  leading  to  it  in  repair.  Another  witness 
testifies  that  in  1838,  or  '89,  Wells  said  in  his  presence, 
that  the  wharf  or  landing  had  been  a  trouble  to  him,  and 
he  had  given  it  up  to  the  town.  Two  witnesses,  who  were 
owners  of  wharf-boats,  state  that  after  1838  Wells  de- 
clined taking  the  pay  for  wharfage,  and  referred  them  to 
the  mayor  or  town  council.  Several  witnesses  testify,  in 
effect,  that  Wells  declared  in  their  presence  that  he  had 
^ven  the  wharf  or  landing — or,  as  some  say,  the  control 
of  the  wharf  or  landing — to  the  council,  and  did  not  wish 
to  have  any  more  trouble  with  it.  One  witness  says  the 
landing  or  beach  from  Lisbon  street  to  South  street  had 
long  been  used  by  the  public  for  the  landing  of  boats,  de- 
posits of  merchandise,  etc.,  and  that  he  had  heard  Wells 
say  more  than  once,  that  the  landing  belonged  to  the  pub- 
lic. Another  witness  swears,  that  he  heard  Wells  say  he 
did  not  intend  the  beach  in 'front  of  the  town  to  be- 
come private  property,  but  intended  it  for  public  wharves. 
Another  says,  that  in  1842,  Wells  state.d  he  had  given  the 
landing  to  the  council,  and  also  testifies  that  the  town  had 
claimed  all  the  ground  from  Lisbon  to  South  street.  A 
witness  also  says.  Wells  declared  he  had  given  it  to  the 
town,  and  that  it  might  be  worth  something  some  day  in 
helping  to  pay  taxes,  etc. 

This  brief  statement  of  the  substance  of  the  evidence  in 
relation  to  the  declarations  of  Mr.  Wells  will  suffice.  It  is 
insisted  that  they  prove  a  dedication  of  the  beach  or  land- 
ing to  the  use  of  the  public.  The  jury  will  give  this 
evidence  such  weight  as  they  think  it  fairly  entitled  to,  in 
riew  of  all  the.  circumstances  of  the  case*  And  iu  weighing 
it,  it  will  be  proper  to  bear  in  mind  that  it  relates  to  con- 
versations which  took  place  many  years  since,  and  concern- 
ing which,  from  the  infirmity  of  human  memory,  there  is  a 
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liability  to  mistake  and  error.  If  the  jnry  believe  that 
Wells,  in  his  declarations  On  this  subject,  had  reference 
merely  to  a  grant  to  the  anthorities  of  the  town  of  the  right 
to  control  the  beach  for  the  purpose  of  regulating  the  land- 
ing of  boats  at  the  wharf,  including  a  right  to  charge  and 
collect  wharfage  for  the  use  of  the  town,  they  do  not  prove 
a  valid  dedication  of  the  property  to  the  public  use.  The 
privilege  granted,  in  that  view,  was  only  temporary,  and 
was  subject  to  revocation  by  Wells  at  his  pleasure.  It 
would  seem  that  prior  to  1888,  Wells  had  exercised  undis- 
puted control  over  the  beach  or  landing.  In  that  year  the 
town  being  desirous  of  improving  the  road  leading  from 
Lisbon  street  to  the  wharf,  obtained  his  consent  for  that 
purpose,  with  the  right,  it  would  seem,  to  collect  and  receive 
wharfage.  Many  of  the  witnesses  state,  in  connection  with 
their  testimony  respecting  the  declarations  of  Wells,  that  he 
gave  as  a  reason  for  vesting  the  town  with  the  control  of 
the  beach  or  landing,  that  he  had  been  greatly  annoyed  by 
the  boatmen  who  had  obtained  privileges  from  him,  and 
that  to  get  rid  of  this  he  had  transferred  the  management 
of  it  to  the  town.  This  would  not  seem  to  justify  the  con- 
clusion that  he  had  permanently  dedicated  the  beach  to  the 
use  of  the  public.    . 

It  is  also  insisted  by  the  counsel  for  the  defendant  that 
the  inference  of  a  dedication  is  strengthened  by  the  fact  that 
in  the  act  incorporating  the  town  of  Wellsville,  passed  in 
1838,  the  strip  of  land  in  controversy  is  included  in  the 
limits  of  the  town,  as  defined  in  that  act,  and  that  it  confers 
on  the  town  council  the  authority  to  construct  wharves* 
This  can  not  be  held  as  affecting  the  title  of  Wells  to  the 
property  in  question,  nor  does  it  afford  any  just  ground  for 
the  presumption  that  he  had  dedicated  it  to  the  public.  It 
is  also  in  evidence,  that  from  the  year  1883  the  town 
council  exercised  jurisdiction  over  the  beach  or  landing,  and 
at  different  times  enacted  ordinances  to  prevent  obstructions 
there,  and  to  regulate  the  amount  of  license  to  be  paid  by 
wharf-boats,  etc.     This  was  a  jurisdiction  properly  pertain- 
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iDg  to  the  towQ  authoritiee  for  police  purposes^  bat  its  exer- 
cise could  not  deprive  Wells  of  his  right  to  this  property. 
He  could  not  be  divested  of  this  against  his  own  consent, 
either  by  the  legislature  of  the  State  or  the  town  council. 

I  will  now  refer  briefly  to  the  evidence  in  connection  with 
the  quitclaim  or  conveyance^  alleged  to  have  been  executed 
by  Wells  to  the  town  of  Wellsville,  and  which  is  relied  on 
by  the  defendant  to  prove  the  dedication  of  the  property  in 
dispute.  The  evidence  on  this  point  is  mainly  that  of  the 
witness  Jenkins.  He  states,  in  substance,  that  in  September, 
1838,  he  was  a  member  of  the  town  council,  and  that  the 
construction  of  a  new  road  from  the  end  of  Lisbon  street  to 
the  river,  including  a  wharf  to  facilitate  the  landing  of 
boats,  had  been  authorized,  or  was  in  contemplation. 
Doubts  being  intimated  in  the  council  as  to  its  title  to  the 
road  and  its  authority  to  make  the  improvement  referred  to, 
the  witness  says  a  committee  was  appointed  to  wait  on 
Wells  and  ascertain  the  condition  of  the  title,  and  that  this 
committee  reported  an  instrument  of  writing,  signed  by 
Wells,  in  the  nature  of  a  permission  by  him  that  the  road 
might  be  made.  This  being  unsatisfactory,  the  witness  fur- 
ther states  that  it  was  proposed  in  the  council  that  a  quit- 
claim deed  should  be  procured  from  Wells,  and  the  witness 
was  requested  to  write  it.  He  wrote  one,  which  he  says 
was  copied  by  another  person  and  put  into  the  hands  of  the 
committee.  He  also  says  that  on  the  same  day  the  com- 
mittee presented  the  quitclaim  deed  to  the  council  signed 
by  Wells.  The  witness  did  not  see  the  paper  signed,  but 
was  well  acquainted  with  the  handwriting  of  Wells,  and 
says  the  signature  was  genuine.  The  quitclaim  was  satis- 
fiEMStory  to  the  council,  and  was  ordered  to  be  recorded.  The 
witness  states  that  he  has  not  seen  the  paper  since.  He  can 
not  say  whether  any  consideration  was  set  forth  in  the  quit- 
claim, nor  does  he  remember  whether  it  was  acknowledged 
before  any  ofiioer.  He  can  not  remember  how  the  land  was 
described  in  the  deed,  but  supposes  it  included  the  strip  east 
of  Water  street,  from  South  street  to  Little  Yellow  creek 
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on  the  north.  He  thinks  there  was  a  reservation  of  the 
ferry  landing,  bnt  is  not  certain.  It  is  insisted  by  defend- 
ant's couDsel  that  the  evidence  of  Jenkins,  in  relation  to  the 
quitclaim  deed,  is  corroborated  by  the  witness  McLaughlin* 
This  witness  says  that  in  September,  1847,  then  being  mayor 
of  Wellsville,  the  plaintiff^  Kobertson,  remonstrated  against 
grading  the  bank,  on  what  he  said  was  his  property,  and 
was  included  in  his  purchase  from  Wells.  The  witness  says 
he  replied  to  this  that  Wells  had  no  right  to  sell  it,  as  he 
had  before  given  a  quitclaim  to  the  town,  and  that  the 
plaintiff  then  said  Wells  had  told  him  of  the  quitclaim,  but 
that  it  was  lost,  and  bad  never  been  recorded. 

If  the  jury  believe  that  a  quitclaim  was  executed  by 
Wells  for  the  land  in  controversy,  prior  to  the  deed  of 
Robertson  and  Bippert,  it  did  not  pass  to  them  by  that  deed, 
and  the  plaintiff's  claim  of  title  in  this  suit  necessarily  fails. 
It  will  be  the  duty  of  the  jury  cariefuUy  to  consider  the 
evidence  as  to  the  execution  of  the  quitclaim,  and  all  the 
circumstances  justifying  the  presumption  that  the  witness, 
from  failure  of  memory  or  other  cause,  is  under  a  misappre- 
hension as  to  the  facts.  The  statements  of  witnesses  relating* 
to  the  execution  and  contents  of  the  lost  instrument, 
especially  after  the  lapse  of  many  years  from  the  time  of 
the  transaction,  should  be  received  with  great  caution.  It 
will  also  be  proper  for  the  jury  to  bear  in  mind  that  the 
witness  Jenkins  does  not  state  that  he  was  present  at  the 
execution  of  the  quitclaim,  but  that  he  saw  Wells'  signature 
to  it,  which  he  believed  to  be  genuine.  It  will  also  occur  to 
the  jury  as  a  fact,  to  some  extent  irreconcilable  with  the 
statements  of  Jenkins,  not  only  that  the  quitclaim  was 
never  put  on  record,  but  that  it  has  never  been  seen  by 
those  who  were  then  members  of  the  council,  or  by  any 
other  persons  since  intrusted  with  the  books  and  papers  of 
the  council,  and  that  there  is  no  entry  or  memorandum  in 
the  journals  noting  or  referring  to  such  an  instrument. 

Having  thus  summarily  noticed  the  material  facts  in 
proof  in  support  of  the  defendant's  claim  of  a  dedication  of 
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the  properljy  I  will  briefly  refer  to  the  evidence  for  the 
plaintiff  in  rebuttal  of  this  claim.  This  consists  mainly  of 
a  series  of  acts,  showing,  as  contended  for  by  the  coansel  for 
the  plaintiff,  a  continued  claim  to  and  exercise  of  ownership 
over  the  land  in  dispute  by  Wells  up  to  the  time  of  the  sale 
to  Kobertson  and  Bippert,  in  1847,  wholly  inconsistent  with 
a  previous  dedication  to  the  public.  Tins  evidence  has  been 
admitted  by  the  court  as  competent,  and  it  will  be  for  the 
jury  to  determine  what  weight  shaK  be  given  to  it.  As  the 
witnesses  to  sustain  this  position  are  numerous,  I  will  not 
detain  the  jury  by  reciting  minutely  the  statements^  of  each. 
It  appears  from  the  evidence  of  a  number  of  these  witnesses 
that  in  1844  or  1845,  owing  to  the  vexatious  annoyance  to 
which  he  was  subjected  by  the  disputes  and  quarrels  among 
the  owners  of  wood -boats  occupying  the  landing  under  a 
permission  from  Wells,  and  the  difficulty  of  collecting  the 
money  they  were  to  pay  for  their  licenses  for  this  purpose, 
he  agreed  that  the  council  should  take  charge  of  them  and 
receive  the  rents,  and  the  places  these  boats  were  to  occupy 
were  fixed  by  an  arrangement  between  Wells  and  the  council. 
Oeorge  Wells,  the  son  of  William  Wells,  states  that  prior  to 
this  arrangement  his  father  had  always  collected  and  received 
the  reilts  from  these  boats,  and  had  claimed  aud  exercised 
the  exclusive  control  over  them,  and  also  the  wharf,  aud 
that  no  one  had  questioned  his  right  AH  the  witnesses  on 
this  subject  speak  of  the  right  given  to  the  council  to  con- 
trol the  boats  as  temporary,  and  not  as  implying  a  divesti- 
ture of  the  title  of  Wells.  Several  persons,  who  were 
members  of  the  town  council!  prior  to  1845,  say  the  town 
did  not  claim  or  exercise  any  control  over  any  part  of  the 
landing  till  after  the  arrangement  made  in  that  year  by 
which  Wells  transferred  to  the  Qouncil  the  right  to  regulate 
and  license  boats,  as  before  stated. 

There  are  other  facts  in  evidence,  which  it  is  insisted  by 
the  plaintifi'^s  counsel,  strongly  negative  the  presumption  of 
a  dedication  or  grant  of  the  landing  for  public  use.  In  the 
first  place,  it  appears  that  William  Wells  paid  the  taxes  on 
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the  property  in  dispate  till  the  year  1850.  In  1826,  he  sold 
to  his  son,  Gtoorge  Wells,  a  part  of  the  land  claimed  by  the 
town,  lying  above  Lisbon  street,  on  which  he  built  a  hoase, 
which  remained  there  till  1849,  when  it  was  taken  down  by 
him.  It  is  also  in  evidence  that  about  the  year  1826,  George 
Wells,  with  the  knowledge  and  consent  of  his  father,  at  his 
own  expense  and  for  his  own  accommodation,  made  a  road 
down  the  bank  from  the  end  of  Lisbon  street  to  the  river, 
without  any  question  as  to  his  right  to  do  so.  It  is  also 
proved  that  when,  in  1838,  the  council  authorized  a  new 
road  to  the  river,  they  applied  to  William  Wells  for  his  per- 
mission, which  they  obtained  in  writing.  The  evidence  also 
shows  that  in  1886,  William  Wells  entered  into  a  written 
article  for  the  sale  of  the  entire  tract  of  land  owned  by  him, 
including  the  strip  in  dispute,  to  a  company  in  K ew  York, 
without  reference  to  or  reservation  of  any  right  in  the  pub- 
lic to  it.  This  contract  was  not  carried  into  effect,  owing  to 
the  failure  of  the  purchasers  to  comply  with  its  terms;  but 
it  is  insisted  that  the  sale  by  Wells  is  an  act  in  conflict  with 
the  presumption  that  he  had  previously  dedicated  the  land 
to  public  use.  It  also  appears  that  in  the  year  1849,  subse- 
quent to  the  sale  to  Robertson  and  Kippert,  Wells,  as  their 
agent,  notified  the  mayor  of  Wellsville  to  desist  from  grad- 
ing the  bank  of  the  river  on  the  land  in  controversy,  claim- 
ing that  it  was  private  property,  over  which  the  town  had 
no  control.  The  jury  will  also  bear  in  mind  that  the  depo- 
sition of  Wells,  who  is  now  deceased,  taken  and  used  in  a 
case  pending  in  a  State  court,  in  which  the  town  of  Wells- 
ville was  substantially  one  of  the  parties,  and  which  in- 
volved the  precise  question  arising  in  this  case,  has  been 
admitted  in  evidence.  In  that  deposition  he  denies  having 
made  any  grant  of  the  river  beach  east  of  Front  street  to 
the  public  use,  either  by  any  verbal  declaration  or  by  the 
execution  of  a  written  quitclaim  or  conveyance.  He  states 
that  the  only  deed  he  ever  made  was  that  to  Robertson  and 
Rippert  in  1847,  and  that  the  paper  which  he  signed  in  1838 
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was  a  mere  permission  to  the  town  conncil  to  improve  the 
road  from  the  termination  of  the  street  to  the  river  bank. 

This  is  a  comprehensive  statement  of  the  material  facts 
in  evidence.  K  the  jury  are  satisfied  that  William  Wells, 
by  his  verbal  declarations  or  by  a  quitclaim  deed,  dedicated 
the  strip  of  land  now  claimed  by  the  town  of  Wellsville  to 
the  use  of  the  public,  they  will  find  for  the  defendant,  with 
the  exception  of  the  sixty-six  feet,  extending  from  the  end 
of  Lisbon  street,  to  which  the  pleadings  admit  the  right  of 
the  plaintifi;  as  a  ferry  landing.  On  the  other  hand,  if  it 
shall  be  the  conclusion  of  the  jury  that  the  evidence  ad- 
duced by  the  plaintiff,  does  not  prove  such  a  dedication, 
their  verdict  will  be  in  his  favor. 

It  is,  however,  insisted  by  counsel  that  if  the  jury  shall 
find  against  the  town  council,  on  the  claim  of  a  dedication 
of  the  whole  strip  with  the  exception  of  the  ferry  landing, 
their  verdict  must  be  against  the  plaintiff,  as  to  the  road 
leading  from  Lisbon  street  to  the  river.  It  is  argued  that 
the  law  applicable  to  the  facts  in  evidence  relating  to  this 
road,  sustains  the  conclusion  that  it  has  been  granted  to 
the  public  as  a  highway,  and  that,  although  the  fee  re- 
mained in  Wells,  there  is  a  right  of  user  in  the  public  that 
bars  the  plaintifi's  recovery  in  this  action. 

The  facts  as  to  the  construction  of  this  road  have  been 
already  referred  to.  There  had  been  a  road  to  the  river, 
made  by  Wells  in  1826.  In  1888,  from  the  growth  of  the 
town,  and  the  increase  of  its  river  business,  it  became  nec- 
essary, in  the  judgment  of  the  council,  that  it  should  be 
improved.  It  was  proposed  to  extend  the  road  from  Lisbon 
street,  giving  it  a  gradual  inclination  down  the  river,  and 
to  construct  a  stone  wall  on  the  lower  side  of  the  road, 
which  could  be  used  at  some  stages  of  water  for  the  pur- 
poses of  a  wharf.  Being  in  doubt  as  to  the  power  of  the 
council  to  make  this  improvement,  without  the  authority 
of  Wells,  they  applied  to  and  obtained  from  him  his  writ- 
ten consent  to  it.  The  road  was  accordingly  made  and  has 
been  open  to  the  public  from  that  time. 
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The  writing  executed  by  Wells,  which  ia  in  evidence,  ex- 
presses merely  his  consent  that  the  council  should  make  the 
proposed  improvement,  and  contains  no  words  indicating 
a  purpose  of  dedicating  the  road  exclusively  to  the  use 
of  the  public.  As  the  owner  of  the  beach  or  landing,  with 
the  right,  of  course,  of  constructing  a  wharf  for  his  private 
benefit,  it  was  obviously  the  interest  of  Wells  that  the  road 
should  be  made.  But  the  facts  do  not  imply  a  dedication 
of  the  road  exclusively  to  the  public  use.  On  the  contrary, 
the  legal  inference  from  the  facts  is,  that  there  was  a  mere 
license  by  Wells  to  the  public  to  use  the  road,  in  common 
with  himself,  subject,  however,  to  his  control  as  the  owner 
of  the  soil.  It  is  clear  that,  under  these  circumstancea,  the 
mere  use  of  the  road  by  the  public,  for  any  length  of  time, 
could  not  deprive  the  owner  of  the  soil  of  his  title  or  his 
right  to  its  control  as  his  private  property.  ,  The  use  not 
being  adverse  to  Wells,  but  by  his  permission,  can  not  be 
construed  as  equivalent  to  a  dedication. 

The  jury  returned  a  general  verdict  for  the  plaintiff. 

[Note. — The  foregoing  case  was  commenced  prior  to  the 
division  of  the  State  in  1855  into  two  judicial  districts,  and 
transferred  to  the  Southern  District  for  trial.] 


(district  court.) 
John  Thurston  st  al.  v.  Stbamboat  Magnolia. 

A  letter  from  a  part  owner  of  a  steamboat  requesting  the  person  addressed 
to  advertise  the  interest  of  the  writer  for  sale,  and  in  thus  advertising 
to  act  as  his  agent,  confers  no  authority  to  sell,  and  a  sale  under  it  is  a 
nullity. 

If  such  part  owner,  with  a  knowledge  of  the  terms  of  the  sale,  and  with 
due  deliberation  adopts  and  affirms  it,  it*  is  obligatory  on  him  to  the 
extent  of  his  interest,  and  he  can  not  afterward  disaffirm  the  ratification. 

A  power  of  attorney  is  not  operative  till  received  and  accepted  by  the  agent, 
and  a  power  to  sell  for  cash  does  not  authorize  a  sale  on  credit. 
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The  pendency  of  a  proceeding  in  replevin,  in  a  State  court,  by  which  a 
party  claiming  to  be  a  part  owner  of  a  steamboat  hai  obtained  the  pot- 
session  of  the  boat,  does  .not  affect  the  jurisdiction  of  a  court  of  admi- 
ralty in  a  proceeding  by  libel,  in  which  all  the  parties  in  interest  are 
before  it. 

A  plea  of  a  prior  suit  pending  is  not  sustainable,  without  the  ayerment  and 
proof  that  the  cases  are  between  the  same  parties  and  for  the  same 
cause  of  action. 

The  proceeds  of  the  sale  of  a  boat  will  be  ordered  to  be  brought  into  the 
registry  of  the  court,  to  be  apportioned  among  the  parties  according  to 
their  respective  interests,  as  found  and  adjudged  by  the  court. 

Lincoln^  Smith  ^  Wamocky  for  libellants. 
Ketchum  ^  Headington^  for  respondents. 

Opinion  op  the  Cottrt  : 

The  libellants  aver  that  they  are  the  owners  of  the 
steamboat  Magnolia,  in  the  proportions  following:  John 
Thurston  has  an  interest  of  three-eighths;  William  B. 
Sutton,  James  Sutton,  and  Samuel  L.  Griffith,  by  the 
name  of  Sutton,  Griffith  &  Co.,  have  also  an  interest  of 
three-eighths,  and  Levi  Chapman  and  Edward  C.  Carter 
of  one-eighth  each.  They  allege  that  they  are  legally 
entitled  to  the  possession  of  said  boat,  and  that  \t  is 
wrongfully  withheld  from  them  by  one  Donald  Campbell, 
claiming  the  interests  held  by  said  Thurston,  and  said 
Sutton,  Griffith  &  Co.,  through  a  sale  made  by  Smith  ft 
Graham,  of  Cincinnati,  as  the  agents  of  the  last-named 
parties,  to  B.  S.  Scudder,  and  a  sale  and  transfer  by  Scudder 
to  said  Campbell.  It  is  further  averred  that  Smith  ft 
Graham  acted  wholly  without  authority  in  the  sale  of  the 
boat,  and  that  the  sale  was  therefore  void,  and  that  as  to 
the  interests  of  said  Chapman  and  Carter,  the  said  Campbell 
has  no  claim  of  title.  A  decree  is  asked  for,  adjudging  the 
the  title  to  be  in  the  libellants,  according  to  the  claim  as- 
serted by  them,  and  for  the  delivery  of  the  possession  of  the 
boat,  and  also  for  an  account  of  the  freight  carried  by  the 
boat  while  in  the  possession  of  Campbell. 
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Campbell  has  filed  his  answer,  setting  up  a  title  to  three- 
fourths  of  the  boaty  acquired  through  the  sale  by  Smith  and 
Graham  to  Scudder,  as  the  agents  of  Thurston,  and  Sutton, 
Griffith  &  Co.,  and  a  sale  and  transfer  by  Scudder  to  him. 
And  he  avers,  that  having  thus  become  the  owner  of  said 
interest  of  three-fourths,  and  being  entitled  to  the  posses- 
sion and  control  of  the  boat,  he  requested  of  said  Chapman 
and  Carter,  then  being  in  charge  of  said  boat,  at  the  wharf 
in  Cincinnati,  to  deliver  it  to  him;  and  upon  their  re- 
fusal to  give  him  possession,  he  applied  for  and  obtained  a 
writ  of  replevin  from  the  Superior  Court  of  Cincinnati,  in 
accordance  with  the  statute  of  Ohio,  by  virtue  of  which 
the  boat  was  delivered  to  him,  and  remained  under  his  con- 
trol until  arrested  by  process  in  this  case.  The  answer 
avers  that  the  said  sale  was  valid  and  legal,  as  being  made 
by  Smith  k  Graham,  as  the  authorized  agents  of  the  parties 
before  named;  and,  that  if  there  was  any  defect  in  their 
authority  to  act  as  such  agents,  the  sale  has  been  since  rati- 
fied and  affirmed. 

The  first  inquiry  in  the  case  is,  whether  Smith  &  Graham 
were  the  authorized  agents  of  Thurston,  and  Sutton,  Grif- 
fith &  Co.,  and  as  such  could  make  a  valid  sale  of  their 
interests.  The  facts  in  evidence,  bearing  upon  the  question 
of  the  authority  of  Smith  &  Graham,  as  agents,  may  be 
briefly  stated  as  follows.  The  Magnolia  being  owned  by  the 
parties,  and  in  the  proportions  stated  in  the  libel,  had  been 
employed  in  the  spring  and  early  part  of  the  summer  of  1855, 
in  the  navigation  of  the  Arkansas  river,  under  the  com- 
mand of  said  Tharston  as  master.  He  had  left  the  boat 
temporarily  in  charge  of  Chapman,  who,  as  it  seems  froni 
the  evidence,  without  the  knowledge  of  Thurston,  brought 
it  to  Cincinnati.  On  July  12th,  Thurston  wrote  to  Smith  k 
Graham,  from  Pine  Bluffs,  on  the  Arkansas  river,  com- 
plaining that  Chapman  had  improperly  withdrawn  the 
boat  from  that  trade,  and  notifying  them  that  he,  Thurston, 
was  the  master  and  had  the  control  of  an  interest  of  three- 
fourths.    He  also  informs  Smith  &  Graham  that  he  will  be 
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in  Cincinnati  in  about  a  month  from  the  date  of  the  letter, 
and  requests  them,  in  the  meantime,  to  give  notice  to  the 
pablic,  through  one  of  the  city  papers,  that  Chapman  had 
no  authority  to  sell  or  otherwise  dispose  of  the  boat.  In  a 
postscript  to  the  letter,  he  says,  ^^  please  advertise  three- 
foarths  of  the  steamboat  Magnolia  for  sale/'  And  in  a 
second  postscript  he  adds,  ^*in  advertising  the  boat  you 
will  please  be  my  agent.  If  any  wish  to  purchase,  let  them 
inquire  of  you.    The  price  for  the  three-fourths  is  $8,000." 

Under  the  authority,  supposed  to  be  contained  in  this  let- 
ter. Smith  &  Graham,  as  the  agents  of  Thurston  and  Sut- 
ton, Griffith  k  Co.,  advertised  their  interests  for  sale ;  and, 
on  July  80, 1855,  sold  it  to  B.  S.  Scudder  for  eight  thou- 
sand dollars.  One-third  of  this  sum  was  paid  in  hand,  and 
the  balance  was  divided  into  three  equal  payments,  for 
which  Scudder's  notes,  at  three,  six,  and  nine  months,  were 
given.  Smith  k  Graham  executed  a  bill  of  sale  for  the 
boat  to  Scudder,  and  on  the  day  after  the  sale,  by  some  ar- 
rangement between  Scudder  and  the  said  Donald  Campbell, 
Scudder  sold  and  transferred  his  interest  to  Campbell.  It 
would  seem  inferable,  though  the  fact  does  not  clearly  ap- 
pear from  the  testimony,  that  Campbell  furnished  the 
amount  of  the  cash  payment.  It  is  admitted  that  Scudder 
was  insolvent  at  the  time,  but  Campbell  procured  indorsers 
on  the  notes  for  the  deferred  payments,  which  made  them 
safe. 

These  are  all  the  facts  connected  with  the  sale  which  it 
is  now  necessary  to.  notice.  And  it  seems  to  be  a  clear 
proposition,  that  the  sale  by  Smith  &  Graham  was  altogether 
unauthorized,  and  is  therefore  void.  As  to  the  interest  of 
three-eighths,  owned  by  Sutton,  Griffith  k  Co.,  it  is  clear, 
beyond  all  question,  there  was  no  authority  to  sell.  They 
had  not  constituted  Thurston  as  their  agent ;  and,  if  they 
had  so  authorized  him,  he  had  no  right  to  delegate  that 
power  to  other  persons.  But  there  is  no  ground  for  the 
legal  inference,  in  reference  to  Thurston's  interest,  that 
Smith  k  Graham  were  his  agents  for  the  purposes  of  a 
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Bale.  In  his  letter  he  merely  authorizes  them  to  advertise 
the  boat  for  sale,  and  give  information  as  to  the  price  asked 
for  the  interest  of  three-fourths.  His  statement  that  he  ex- 
pected to  be  at  Cincinnati  in  one  month;  negatives  the  pre- 
sumption of  an  intention  to  confer  a  power  of  sale,  and 
warrants  the  inference  of  an  intention  to  be  personally  pres- 
ent at  and  superintend  the  sale.  And  further ,  there  is  a 
strong  reason  for  this  conclusion  in  the  fact  that  he  gives 
no  direction  as  to  the  terms  of  sale.  It  is  not  supposable 
that,  in  a  transaction  involving^  large  an  amount,  he  would 
have  intrusted  Smith  &  Graham  with  authority  to  sell 
without  some  instructions  as  to  the  terms.  It  is  evident, 
moreover,  from  the  conduct  both  of  the  agents  and  the  par- 
chaser,  that  they  did  not  regard  the  sale  as  a  valid  one.  The 
instrument,  purporting  to  be  a  bill  of  sale  of  the  boat  by 
Bcudder  to  Campbell,  shows,  ^upon  its  face,  that  the  par- 
ties supposed  it  doubtful  whether  the  sale  could  be  sos- 
tained. 

But,  it  is  insisted  by  the  respondent,  that  if  the  sale  was 
void,  on  the  ground  stated,  it  was  subsequently  ratified  and 
affirmed  by  Thurston,  and  thus  became  valid.  If  this 
ground  is  sustainable,  it  can  only  apply  to  the  interest  of 
three-eighths  owned  by  Thurston.  As  before  remarked,  there 
is  no  proof  showing  that  Thurston  was  the  agent  of  Sutton, 
Griffith  &  Co. ;  and  it  is  clear  that  no  ratification  of  the 
sale  by  him  could  affect  their  rights.  The  only  question, 
therefore,  is,  whether  there  was  such  a  ratification  by 
Thurston  as  to  render  the  sale  of  his  interest  obligatory  on 
him. 

Three  witnesses  state  the  facts  which,  it  is  insisted,  show 
a  ratification  of  the  sale  by  Thurston.  The  witness  Rhodes 
gays  that  Thurston  came  to  Cincinnati,  some  time  after  the 
sale,  and  was  at  the  business  place  of  Smith  &  Graham  the 
next  morning  after  his  arrival,  and  that  all  the  facts  relating 
*  to  the  sale  were  fully  and  truly  made  known  to  him.  He 
was  then  asked  if  he  was  satisfied  with  the  sale,  to  which 
question  he  replied,  ^^  how  could  I  be  otherwise  when  I 
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have  got  all  I  asked."  The  same  witness  states  that,  an 
hoar  or  so  after  the  conversation  referred  to,  he  heard 
Thurston  inquire  of  Smith  ft  Graham  whether  the  notes 
taken  for  the  deferred  payments  in  the  sale  of  the  boat  could 
be  discounted.  To  which  Graham  replied  that  he  could  not 
say  certainly,  but  he  was  satisfied  the  parties  to  the  notes 
were  good,  and  he  thought  they  could  be  discounted.  Thurs- 
ton then  remarked,  that  he  ^^  would  be  willi  ng  to  stand  a  liberal 
shave  to  have  the  matter  closed."  The  witnesses  Yarring- 
ton  and  Scudder  state,  that  at  different  times  each  heard 
Thurston  express  himself  satisfied  with  the  sale. 

These  facts  show  conclusively  a  ratification  of  the  sale, 
which  makes  it  binding  on  Thurston,  in  the  absence  of  proof 
impeaching  its  validity.  It  is  insisted,  by  the  proctors  for 
the  libellants,  that  the  acts  of  Thurston,  in  affirmance  of  the 
sale,  were  without  due  deliberation,  and  without  a  knowl- 
edge of  the  facts  and  the  law  necessary  to  a  proper  under- 
standing of  his  rights.  And  they  have  proved  that  shortly 
after  the  ratification  of  the  sale,  Tkurston  applied  to  counsel 
for  advice,  who  gave  the  opinion  that  Smith  k  Graham 
had  no  authority  to  sell,  and  that,  consequently,  the  sale 
was  a  nullity.  Thurston  thereupon  repudiated  the  sale,  and 
the  present  libel  was  filed  with  a  view  to  a  legal  adjudica- 
tion of  the  rights  of  the  parties. 

There  is  nothing  in  the  evidence  proving  that  any  undue 
means  were  used  to  induce  Thurston  to  affirm  the  sale.  All 
the  facts  were  correctly  stated  to  him.  The  interest  of 
three-fourthia  in  the  boat,  which  he  claimed  to  control,  sold 
for  the  full  amount  stated  in  his  letter  to  Smith  k  Graham 
as  the  price  asked  for  it.  It  is  also  clearly  proved  that  the 
indorsers  of  the  notes  for  the  deferred  payments  were  re- 
sponsible persons,  and  that  there  could  be  no  doubt  the 
notes  would  be  paid  at  maturity.  These  facts  were  all 
stated  to  and  known  by  Thurston ;  and  there  would  seem 
to  be  no  reason  for  the  conclusion  that  he  acted  in  igno- 
rance, either  of  the  facts  or  of  his  rights,  or  that  he  ratified 
the  sale  with  undue  haste.    He  could  undoubtedly  have  in- 
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sisted  upon  the  invalidity  of  the  sale,  for  the  reaaons  that 
Smith  k  Graham  were  not  empowered  to  sell ;  or  if  they 
had  authority  to  sell,  that  they  had  exceeded  their  powers  in 
selling  oa  credit  in  part.  But  no  such  exceptions  were 
takers  and  he  chose  to  assent  to  the  sale;  and  having  as- 
sented, he  could  not  afterward  revoke  such  assent.  It  is 
true  it  does  not  appear  that  the  cash  payment,  or  the  notes 
taken,  were  tendered  to  him ;  but  there  is  no  proof  showing 
a  request  by  Thurston  for  the  payment  of  the  money,  or  the 
delivery  of  the  notes  to  him.  All  the  facts  of  the  case  war- 
rant the  conclusion  that  the  proceeds  of  the  sale  would  have 
been  put  into  his  hands,  without  objection,  if  he  had  not 
subsequently  repudiated  the  ratification.  And  in'the  decree 
to  be  entered  in  this  case,  it  will  be  the  duty  of  the  court 
to  provide,  that,  to  the  extent  of  his  interest  as  an  owner 
of  the  boat,  his  right  to  the  proceeds  of  sale  shall  be  fully 
secured. 

It  results,  from  the  views  stated,  that  Thurston,  by  his 
assent  to  the  sale,  is  divested  of  his  interest  of  three-eighths 
in  the  boat,  and  that  said  interest  is  vested  in  Campbell. 
But,  as  before  intimated,  the  right  of  Sutton,  Griffith  &  Co. 
to  three-eighths  of  the  boat  is  not  afieeted  by  the  sale  to 
Scudder,  or  the  ratification  by  Thurston.  Although  it  ap- 
pears that  Sutton,  Griffith  &  Co.  made  out  and  forwarded 
by  mail  a  written  power  to  Thurston  to  sdll  their  interest  in 
the  boat,  it  never  came  to  his  possession,  and  was  not, 
therefore,  an  operative  power.  It  is  also  in  proof  that  the 
power  of  attorney  intended  for  Thurston  authorized  a  sale 
for  cash.  Thurston  could  neither  sell,  as  the  agent  of  Sutton, 
Griffith  k  Co.,  on  credit,  nor  could  he  adopt  or  ratify  a  sale 
so  made,  which  would  be  obligatory  on  them.  Their 
interest  in  the  boat  still  vests  in  them,  and  the  court  will  so 
find  in  the  decree  to  be  entered. 

There  is  another  point  requiring  a  brief  notice.  The  re- 
spondent, in  his  answer,  sets  up,  in  the  nature  of  a  plea 
to  the  jurisdiction  of  this  court,  the  pendency  of  the  pro* 
ceeding  in  replevin  in  the  Superior  Court  of  Cincinnati.    I 
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do  not  propose  to  examine  or  decide  whether  it  is  compe- 
tent for  a  State  court  to  supersede  or  defeat  the  admiralty 
jurisdiction  of  a  court  of  the  Union,  in  any  case  within  the 
scope  of  its  power.  It  is  sufficient,  for  the  point  now  pre- 
sented, to  remark,  that  if  it  is  apparent,  from  the  facts 
before  the  court,  that  Camphell  had  no  title  to  the  boat,  or 
any  interest  in  it,  at  the  time  he  sued  out  the  writ  of 
replevin,  the  proceeding  may  be  regarded  as  a  nullity.  The 
writ  was  sued  out  on  the  5th  of  August,  a  few  days  after 
the  sale  by  Smith  &  Graham  to  Scudder,  on  the  ex  parte 
affidavit  of  Campbell,  that  he  was  then  the  legal  owner  of 
an  interest  of  three-fourths  in  the  boat,  and,  as  such  owner, 
was  entitled  to  its  control  and  custody,  which  he  alleged  was 
wrongfully  withheld  from  him  by  the  persons  in  possession. 
Upon  such  oath  the  writ  issues  of  course,  and  is  the  mere 
ministerial  act  of  the  clerk,  without  any  judicial  action  in 
the  case.  Now,  in  point  of  fact,  at  the  time  the  writ  issued, 
Campbell  had  no  claim  to  any  interest  in  the  boat,  and  could 
have  no  pretense  of  right  to  its  possession.  The  sale  on  the 
30th  of  July  was  clearly  a  nullity,  and  only  became  effective 
as  to  the  three-eighths  owned  by  Thurston,  by  his  adoption 
and  ratification  of  the  act,  which  took  place  on  the  7th  of 
September.  Till  then,  Campbell  had  no  pretense  of  claim ; 
and  the  obtainment  of  the  writ  of  replevin,,  under  such  cir- 
cumstances, was  an  abuse  of  the  process  of  the  State  court. 
In  addition  to  this,  it  may  be  remarked,  that  upon  the  sup- 
position that  he  was  a  p^  owner  of  the  boat,  the  current 
of  authorities  is  strongly  against  his  right  to  obtain  posses- 
sion by  resorting  to  a  writ  of  replevin. 

But  apart  from  the  considerations  stated,  the  objection  to 
the  jurisdiction  of  this  court,  on  the  ground  of  prior  suit 
pending,  must  be  overruled.  Such  a  plea  in  no  case  is 
avulable,  without  the  averment  and  proof  that  the  prior 
suit  is  for  the  same  cause  of  action,  and  between  the  same 
parties  as  that  in  which  the  plea  is  urged.  There  is  no 
identity  between  the  two  cases  on  either  ground.  In  the 
replevin  suit,  the  sole  object  was  the  possession  of  the  boat; 
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whereas,  in  this,  the  rights  and  interests  of  all  the  parties 
are  directly  in  issue ;  in  the  former,  Camphell  was  the  sole 
plaintiff,  and  Chapman  and  Carter  the  only  defendants ;  in 
this,  all  the  original  owners  of  the  hoat  are  libellants,  and 
Campbell  the  respondent. 

A  decree  will  be  entered  adjudging  Sutton,  GrifBth  &  Co. 
to  be  the  owners  of  three-eighths  of  the  boat;  Donald  Camp- 
bell, three-eighths ;  Levi  Chapman,  one-eighth,  and  Edward 
C.  Carter,  one-eighth ;  and  possession  will  be  given  accord- 
ingly. The  cash  payment  for  the  boat,  together  with  the 
notes  given,  will  be  brought  into  the  registry,  to  be  disposed 
of  hereafter  by  the  order  of  the  court,  in  accordance  with 
this  opinion.  As  to  the  profits  made  by  the  boat  whUe 
Campbell  had  possession,  unless  the  parties  agree  as  to  the 
amount,  a  reference  to  a  commissioner  will  be  necessary. 


(circuit  court.) 
Fallis,  Brown  and  Company  v.  MoArthub  and  Berbt. 

If,  in  ft  joint  action  against  two  defendants,  both  residents  of  another  State, 
brought  in  an  Ohio  court,  as  to  one  of  whom  the  process  is  served,  and  as 
to  the  other,  returned  not  found,  the  party  served  removes  the  case  to  the 
Circuit  Court  of  the  United  States,  pursuant  to  section  12  of  the  judi- 
'^ciary  act  of  1 789,  the  plaintiff  is  entitled  to  process  from  that  court 
against  the  defendant,  who  was  not  made  a  party  in  the  State  court. 

In  such  case,  the  plaintiff  may  proceed  against  the  defendant,  who  has  been 
served  with  process,  as  the  Circuit  Court  has  jurisdiction  under  section 
1  of  the  act  of  February  28,  1839,  and  may  hear  and  decide  the  case  as 
against  such  defendant,  without  making  the  other  defendant  a  party 
to  the  suit. 

Collins  ^  Herrariy  for  plaintifis. 

Opinion  op  thb  Court: 

This  suit  was  brooght  originally  in  the  Superior  Court  of 
Cincinnati,  and  process  issaed  jointly  against  both  of  the 
defendants,  who,  it  appears,  are  citizens  of  the  State  of  Ken- 
tucky.   The  writ  was  returned  served,  as  to  the  defendant 
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McArthnr,  and  not  served,  aa  to  the  other  defendant. 
McArthnr  entered  an  appearance  in  the  Superior  Court, 
and  filed  his  petition  for  the  removal  of  the  case  to  this 
court,  pursuant  to  the  act  of  Congress.  An  order  was  made 
for  the  removal,  and  the  papers  have  been  duly  filed,  and  the 
case  docketed  in  this  court. 

An  application  is  now  made  by  the  counsel  for  the 
plaintiff,  in  the  nature  of  a  motion  for  leave  to  issue  a 
summons  against  the  defendant  Berry,  to  maka  him  a 
party  in  this  court.  The  question  whether  process  can 
issue  against  him  so  that  the  case  may  proceed  here, 
against  both  defendants,  depends  on  the  proper  construe^ 
tion  of  section  12  of  the  judiciary  act  of  1789, 1  L.  IT.  Sw 
79,  which  provides^  in  substance,  that  where  a  suit  b 
brought  in  a  State  court  against  a  citizen  of  another  State^ 
if  the  matter  in  dispute  exceeds  five  hundred  dollars,  the 
defendant  may,  at  the  time  of  entering  his  appearance, 
file  his  petition  for  the  removal  of  the  case  to  the  Circuit 
Court  of  the  United  States ;  and  on  ^ving  satisfactory 
security  that  the  case  shall  be  entered  in  that  court,  and 
special  bail  given,  if  required,  all  further  proceedings  in 
the  State  court  are  suspended.  And  when  so  entered  in 
the  Circuit  Court,  it  is  declared  it  *^  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  brought  there  by 
original  process.'* 

This  motion  presents  a  new  question  of  practice  in  this 
court,  and  no  decisions  in  other  Circuit  Courts  bearing  upon 
it  have  been  referred  to.  We  think  it  clear,  however,  that 
under  the  provision  of  the  statute  just  noticed,  it  is  the 
undoubted  right  of  one  of  two  joint  defendants,  sued  in  a 
State  court,  to  remove  the  case  to  this  court ;  and  where 
but  one  defendant  has  been  served  with  process,  the  case 
may  be  removed  upon  his  application.  The  act  of  Con- 
gress as  to  him  would  be  wholly  useless  and  nugatory  in 
any  other  view.  And  having  this  right,  it  will  follow 
necessarily  that  the  plaintiff  may  prosecute  the  suit 
against  both  defendants  here.    Othervirise  he  would  be 
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wholly  frustrated  in  seeking  his  remedy  by  a  joint  action 
against  both ;  and  when  brought  into  this  court  by  the  act 
of  a  defendant  and  against  his  own  will,  would  be  com- 
pelled either  to  discontinue  the  action  or  proceed  against 
one  of  the  defendants  only.  This  would  be  giving  to  a 
defendant  ah  unfair  advantage  not  intended  by  the  act  of 
Congress,  and  not  required  by  a  just  construction  of  its 
language.  In  providing  that  when  removed  to  this  court, 
the  case  shall  proceed  as  if  originally  brought  here,  the 
implication  is  clear,  that  if  necessary,  process  may  issue  to 
make  the  defendant  who  was  not  served  in  the  State 
court  a  party.  It  is  analogoi^s  to  the  case  of  process 
issuing  against  two  defendants  in  a  suit  in  tl\is  court,  but 
one  of  whom  is  brought  in  by  service.  It  is  the  uniform 
practice  in  such  a  case,  and  is  a  matter  of  course,  to  issue 
an  alias  writ  to  make  the  other  defendant  a  party.  So, 
under  the  statute,  the  proceedings  in  the  State  court  are  to 
be  viewed  as  making  one  defendant  a  party ;  and  the  case 
being  thus  in  this  court,  it  is  the  right  of  the  plaintiff  to 
have  process  against  the  other  defendant. 

There  can  be  no  question  that  under  section  1  of  the  act 
of  Congress  of  February  28,  1889,  5  L.  U.  S.  821,  it  is 
competent  for  the  plaintiff  to  proceed  in  this  court  against 
the  defendant  McArthur  alone.  That  section  provides, 
that  if  several  defendants  are  sued  in  a  court  of  the  United 
States,  some  of  whom  are  not  residents  of,  or  can  not  be 
found  within  the  district  in  which  suit  is  brought,  the 
court  may  take  jurisdiction,  and  proceed  to  trial  and 
judgment  against  those  served  with  process.  But  the 
plaintiff  in  this  case  is  not  bound  to  proceed  under  this 
statute.  If  he  prefers  jto  bring  in  the  other  defendant  by 
process  from  this  court,  his  right  to  do  so  scarcely  admits 
of  a  doubt. 
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(CIRCUIT  COURT.) 

Thb  ITnitbd  Statbs  v,  John  J.  Dssrans. 

A  recognisance  is  sufficiently  certain  if  it  sets  out  an  S!bt  punishable  by  the 
statute  without  any  of  tiie  particulars. 

Where  an  action  of  debt  was  brought  on  a  recognisance,  the  condition  of 
which  was,  that  the  defendant  should  appear  "  to  answer  to  the  charge 
of  stealing  Arom  the  mail  of  the  United  States,  contrary  to  the  statute 
of  the  United  States,  in  such  case  made  and  provided :"  Hdd,  that  the 
felonious  or  criminal  character  of  the  act  was  charged  with  sufficient 
certainty.  ^ 

The  mail  of  the  United  States  embraces  OTerything  which  may  by  law  be 
transported  or  couTcyed  by  post. 

John  (yNeUlf  Disirict  Attorney^  for  United  States. 
Lee  ^  Fisher  J  for  defendant. 

Opinion  op  thb  Court: 

This  is  an  action  of  debt  on  the  recognizance  of  the  defend- 
ant as  bail  for  the  appearance  of  Henry  Fulkerth,  who  has 
been  charged,  before  a  commissioner  of  this  coart,  with  a 
violation  of  the  mail  of  the  United  States,  the  said  Falkerth 
being  a  postmaster.  The  commissioner  required  the  accused 
to  give  bail,  and,  in  default  thereof,  he  was  committed  to 
jail.  He  subsequently  appeared  before  the  district  judge, 
and,  on  his  application,  was  admitted  to  bail  and  discharged 
from  custody.  The  defendant  entered  into  a  recognizance 
for  the  appearance  of  the  accused  person  at  the  October 
term  of  this  court.  It  is  averred  in  the  declaration  that  he 
failed  to  appear,  and  that  the  defendant  was  called  and  duly 
defaulted.  A  general  demurrer  has  been  filed  to  the  decla- 
ration, and  the  exception  relied  on  is,  that  the  recognizance 
does  not  define  or  state  any  crime  made  punishable  by  an  act 
of  Congress  and  of  which  this  court  has  jurisdiction.  The 
condition  of  the  recognizance  is,  that  the  accused  person 
shall  appear  at  the  then  next  term  of  the  Circuit  Court  of  the 
United  States  *^to  answer  to  the  charge  of  stealing  from  the 
mail  of  the  United  States,  contrary  to  the  statute  of  the 
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United .  States,  in  euch  case  made  and  provided,  and  also 
such  other  charge  or  charges  as  may  be  exhibited  against 
him."  It  is  insisted  that  the  allegations  of  **  stealing  from  the 
mail  of  the  United  States,  contrary  to  the  statute/'  etc.,  are 
vague  and  indefinite,  and  do  not  import  any  specific  crime 
for  which  the  accused  is  to  answer.  The  same  certainty  is 
not  required  in  a  recognizance  that  is  required  in  an  indict- 
ment; it  is  sufficient  if  it  sets  out  an  act  punishable  by  the 
statute,  without  any  of  the  particulars.  It  is  very  clear  that 
a  charge  of  stealing  from  the  mail  of  the  United  States  im- 
ports a  crime  without  any  statement  of  what  was  stolen. 
The  mail  of  the  United  States  embraces  everything  which 
may  by  law  be  transported  or  conveyed  by  post,  and  every 
unlawfiil  taking  from  the  mail  of  anything  which  consti- 
tutes a  part  of  it  is  a  crime.  There  is,  therefore,  no  ground 
for  a  presumption  that  stealing  anything,  whether  a  mere 
letter  or  a  letter  containing  money,  or  any  paper  or  any 
other  thing  designated  in  the  statute,  can  be  an  innocent  act; 
it  necessarily  imports  a  crime.  But  when,  as  in  this  recog- 
nizance, it  is  added  that  such  stealing  was  '^contrary  to  the 
statute  of  the  United  States  in  such  case  made  and  pro- 
vided," the  felonious  or  criminal  character  of  the  act  is 
charged  with  sufficient  certainty.  A  case  decided  in  Ken- 
tucky, reported  in  8  J.  J.  Marshall,  641,  has  been  cited  by 
the  defendant's  counsel,  where  a  recognizance  for  ^^  gaming" 
was  held  bad  by  the  court  for  uncertainty.  That  decision 
was  right  for  the  reason  that  gaming^  as  a  general  term,  did 
not  necessarily  import  a  crime.  It  was  only  a  crime  when 
committed  under  the  circumstances  stated  in  the  statute* 
under  other  circumstances  it  was  perfectly  innocent.  It  was 
necessary,  therefore,  to  set  out  the  game  and  the  circum- 
stances. If  the  charge 'had  been  "gaming  contrary  to  the 
statutes  of  the  State  of  Kentucky,"  it  would  have  been  gx>od. 
But  as  before  stated,  no  state  of  facts  can  be  conceived  of, 
in  which  stealing  from  the  mail  of  the  United  States  can  be 
an  innocent  act — it  implies  a  crime. 
The  demurrer  will  therefore  be  overruled. 
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In  a  case  charing  a  collision  by  a  steamboat  on  a  flat-boat  heaTily  laden, 
if  tbere  is  doabt  on  the  question  of  fault,  by  reason  of  a  conflict  in  the 
eTidence,  the  presumption  of  wrong  will  be  against  the  steamboat. 

After  a  cargo  is  shipped,  the  shippers  can  not  demand  it  short  of  the  port 
of  destination  without  payment  of  full  freight  for  the  Toyage. 

In  this  case,  the  flat-boat  was  laden  with  flour  in  barrels,  destined  for  New 
Orleans;  as  the  result  of  the  collision,  the  flour  was  submerged  in 
water  for  scTcral  hours,  and  injured  thereby ;  the  master  of  the  flat- 
boat,  haying  repaired  his  boat,  reshipped  the  flour  on  the  same  boat  for 
New  Orleans,  where  it  arriTed  after  a  passage  of  three  weeks,  and  was 
there  sold  at  a  great  loss  ftrom  its  damaged  condition ;  and  as  the  col- 
lision occurred  only  sixty  miles  below  Cincinnati,  to  which  place  the 
flour  could  readily  haTe  been  shipped,  and  where  it  would  have  sold 
with  little  loss :  BeH  that  the  master  of  the  flat-boat  should  have  sent 
the  flour  to  Cincinnati  for  safe,  that  being  the  nearest  and  best  market ; 
and  that  the  owners  of  the  steamboat,  adjudged  guilty  of  fault  in  the 
collision,  are  liable  only  for  the  actual  loss  that  would  have  occurred,  if 
the  flour  had  been  shipped  to  and  sold  at  that  place,  and  not  for  the 
loss  sustained  by  the  sale  at  New  Orleans. 

lAneoln^  Smith  ^  Wamoek,  for  libellants. 
Charles  Fox,  for  respondent. 

Opinion  of  thb  Court: 

The  facts  averred  in  the  libel  in  this  case  may  be  sam- 
marily  stated  as  follows:  That  on  January  18,  1854,  at 
Malta,  on  the  Muskingum  river,  the  libellants  shipped  on 
a  barge  or  flat  called  the  Falls  City  No.  5,  of  which  J.  B. 
Bell  was  master  and  pilot,  twelve  hundred  and  ten  barrels 
of  flour,  to  be  conveyed  to  New  Orleans;  that  on  the  20th  of 
I*ebruary,  about  two  o'clock  p.  M.,  at  a  place  on  the  Ohio 
river,  about  two  miles  below  Sugar  creek,  and  about  sixty 
miles  below  Cincinnati,  and  at  the  distance  of  about  two 
hundred  and  fifty  yards  from  the  Kentucky  shore,  the  river 
being  broad,  and  without  any  obstruction  to  navigation,  the 
steamboat  Crescent  City  came  up  the  river  and  made  a 
landing  on  that  shore,  and  took  a  wood-flat  on  its  larboard 
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side,  and  thenoe  came  qnartering  out  from  shore,  across  the 
stem  of  the  Falls  City,  and  caased  the  flat  in  tow  of  said 
steamboat  to  strike  the  flour-barge  on  its  larboard  side, 
about  twelve  feet  from  the  stem,  tearing  out  the  side  from 
that  point  to  the  center  of  its  stem,  and  causing  it  to  sink  so 
far  that  the  cargo  floated  out  into  the  river,  and  the  flour 
was  thereby  greatly  damaged  by  water;  that  most  of  the 
floating  flour  was  caught  and  taken  to  Kew  Orleans,  and 
sold  for  the  benefit  of  whom  it  might  concern. 

The  libellants  allege  that  the  loss  on  the  sale  of  the  dam- 
aged flour  at  Kew  Orleans  was  $8,884.70,  for  which,  with 
expenses  amounting  to  ^.50,  and  interest  from  March  20, 
1854,  they  claim  a  decree. 

The  Crescent  City  having  been  attached  at  the  port  of 
Cincinnati,  under  process  issued  from  this  court,  George 
Leslie  intervened  as  the  owner  of  the  boat,  and  filed  his 
answer,  averring  in  substance  that  said  boat,  in  coming  up 
the  Ohio  river,  crossed  from  the  Indiana  side  to  Powell's 
wood-yard,  two  miles  below  Sugar  creek,  on  the  Kentucky 
side,  and  there  caused  a  wood-boat  to  be  attached  oq  either 
side  of  the  steamboat,  intending  to  take  them  in  tow ;  and  that 
while  lying  close  to  the  shore,  the  stern  aground,  or  nearly 
so,  and  the  gunnel  of  the  starboard  wood-boat  held  fast  by  a 
tree,  the  steamboat  being  kept  in  that  position  by  going 
forward  with  the  larboard  engine,  and  backing  with  the 
starboard  engine,  two  flour-barges,  lashed  together,  floated 
down  within  from  one  hundred  to  one  hundred  and  fifty 
feet  of  the  Kentucky  shore ;  and  by  reason  of  the  failure  of 
the  crew  to  lay  the  barges  out  into  the  river,  the  larboard 
side  of  the  inner  barge  strack  the  wood-boat  attached  to  the 
larboard  side  of  the  steamboat,  thereby  knocking  a  hole  in 
its  side,  and  causing  the  injury  complained  of  by  the  libel- 
lants. The  answer  avers  that  the  collision  was  not  occa- 
aoned  by  any  fault  in  the  management  of  the  steamboat, 
but  wholly  through  the  negligence  and  misconduct  of  the 
crews  of  the  flat-boats. 

These  are  the  allegations  of  the  parties  presenting  the 
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points  involyed  in  this  controversy.  The  case  made  by  each 
is  in  direct  conflict  with  that  made  by  the  other,  and  each, 
it  is  insisted,  is  sustained  by  the  evidence.  The  duty,  never 
pleasant,  and  not  wholly  free  from  difficulty,  when  the  proofs 
are  so  seemingly  contradictory  and  discrepant,  is  thrown 
upon  the  court  of  fixing  on  some  satisfactory  basis  for  a 
decree. 

There  are  fortunately  some  facts  which  are  not  contro- 
verted in  the  case.  The  collision  happened  between  one 
and  two  o'clock  in  the  afternoon  of  the  20th  of  February, 
1854,  in  what  is  known  as  Sugar  Creek  bend,  on  the  Ken- 
tucky side  of  the  Ohio  river,  some  two  miles  below  the 
mouth  of  Sugar  creek,  and  about  sixty  miles  below  Cincin- 
nati. The  river  at  the  time  was  high,  being,  in  the  boat- 
man's parlance,  at  an  eighteen  or  twenty  foot  stage.  The 
river  is  wide  there,  and  the  water,  even  close  in  to  the  Ken- 
tucky shore,  of  sufficient  depth  to  float  a  steamboat  of  large 
size.  Although  there  is  a  considerable  bend  in  the  river  on 
that  fiide,  there  is  nothing  to  obstruct  the  view  up  and  down 
for  a  distance  of  several  miles.  The  weather,  on  the  day 
named,  was  clear  and  calm.  The  current,  at  the  place  of 
coUision,  at  the  stage  of  water  before  stated,  is  about  four 
miles  and  a  half  to  the  hour,  setting  in  toward  the  Kentucky 
shore,  and  being  strongest. from  two  hundred  to  two  hundred 
and  fifty  yards  from  that  shore. 

These  facts  warrant  the  inference  that  the  collision  in 
question  could  not  have  occurred  without  culpable  negli- 
gence or  want  of  skill  in  the  management,  either  of  the 
steamboat  or  the  flour  boat ;  and  that  one  or  both  must  be 
held  responsible  for  the  injury  which  resulted  from  it. 

Before  stating  the  views  entertained  by  the  court,  upon 
the  evidence  adduced,  it  may  be  proper  to  remark,  that  in  a 
controversy  involving  a  collision  between  a  steamboat  and 
a  flat-boat,  so  far  as  presumptions  are  allowable,  they  must 
be  strongly  againt  the  former.  A  steamboat,  especially  one 
having  side- wheels  and  powerful  engines,  as  is  the  fact  in 
relation  to  the  Crescent  City,  has  entire  control  of  its  move- 
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mentSy  and,  by  the  aid  of  its  machinery,  can  change  its 
direction  or  position  with  rapidity  and  ease,  under  ordinary 
circamstances.  On  the  other  hand,  a  flat-boat,  heavily  laden, 
being  wholly  dependent  on  the  ase  of  human  strength  and 
effort  to  effect  a  change  in  its  direction  or  position,  is 
moved  slowly  and  with  difficulty.  The  object  of  those 
having  such  a  craft  in  charge,  is  to  keep  it  in  the  strongest 
water,  where  its  descent  will  be  most  rapid.  It  is  obvious 
that  a  flat-boat  can  do  little  in  avoidance  of  a  collision ; 
and  that  in  competition  with  a  steamboat,  the  latter  will  be 
held  to  stringent  rules,  in  case  of  injury  to  the  former. 
This,  however,  does  not  admit  the  conclusion  that  there 
may  not  be  such  negligence  and  want  of  skill  in  the  navi- 
gation of  a  flat-boat,  as  to  create  a  liability  for  an  injury 
resulting  from  a  collision. 

In  stating  the  conclusions  of  the  court,  I  do  not  regard 
it  as  necessary  to  present  a  critical  analysis  of  the  evidence 
offered  by  the  parties.  The  right  of  the  libellants  to  a  de- 
cree in  their  favor  depends  wholly  on  the  credit  due  to 
their  witnesses.  If  the  facts  proved  by  them  are  credible, 
it  is  clear  that  no  culpability  attaches  to  the  management 
of  their  flat-boat,  and  that  the  fault  rests  wholly  on  the 
steamboat.  And  the  main  fact  in  question  relates  to  the 
position  of  the  two  boats,  at  the  time  of  the  collision.  If, 
as  the  libellants  allege,  their  boat  was  descending  in  the 
channel,  at  a  proper  distance  from  the  shore,  and  the 
steamer,  going  forward,  struck  the  flat,  and  thus  caused 
the  injury  to  the  cargo,  there  can  be-  no  doubt  as  to  which 
boat  was  in  fault. 

The  libellants  have  proved,  by  some  seventeen  or  eighteen 
witnesses,  the  circumstances  under  which  the  collision 
happened.  A  number  of  these  witnesses,  including  the 
master  of  the  flat-boat  which  was  injured,  were  employed 
on  that  boat  at  the  time,  and,  as  they  state,  saw  the  col- 
lision. Others  were  employed  on  the  boat  which  was 
lashed  to  the  injured  flat,  and  had  equally  favorable  op- 
portunities of  noticing  the  position  and  movements,  both 
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of  the  flat  and  the  steamer.  Several  others  were  on 
another  pair  of  flat-hoats,  some  four  or  five  hundred  yards 
in  advance  of  the  one  which  was  struck,  but  in  clear  view 
of  the  transaction.  One  witness  was  in  a  skif^  just  above, 
but  near  the  boats  when  they  came  together.  Two  wit- 
nesses were  on  a  store-boat,  between  seven  and  eight  hun- 
dred yards  above  the  wood-yard  at  which  the  Crescent  City 
took  the  wood-flats  in  tow,  prior  to  the  collision,  who 
swear  they  saw  the  boats,  and  state  distinctly  their  position 
and  movements. 

Without  stating  minutely  the  facts  sworn  to  by  each  of 
these  witnesses,  it  is  sufficient  to  remark  that  there  is  a 
substantial  agreement  in  their  testimony  as  to  the  impor- 
tant facts  relating  to  the  collision.  These  facts  may  be 
comprehensively  stated  as  follows :  That  the  Crescent%City, 
in  its  progress  up  the  river,  crossed  over  from  the  Indiana 
side  and  made  a  landing  at  a  wood-yard  on  the  opposite  side. 
The  steamer,  having  taken  a  wood-flat  in  tow  on  either 
side,  after  a  detention  of  a  few  minutes,  left  the  landing, 
and  had  proceeded  upward  some  two  or  three  hundred 
yards,  the  bow  then  quartering  up  stream,  and  at  a  dis- 
tance of  not  less  than  two  hundred  yards  from  the  shore, 
when  the  corner  of  the  wood-flat  on  the  larboard  side  of 
the  steamboat  struck  the  larboard  side  of  the  flour  boat, 
which  was  next  to  the  Kent  ucky  shore,  about  twelve  feet 
from  its  stern,  carrying  away  the  side  of  the  flour  boat 
from  that  point,  including  the  stanchions,  to  the  middle  of 
the  stern.  As  the  result,  the  boat  began  immediately  to 
sink,  and  a  part  of  the  flour,  constituting  its  cargo,  floated 
in  the  river.  The  crew  of  the  flour  boat  succeeded  in 
landing  it  a  considerable  distance  below  the  place  where 
the  collision  occurred. 

In  relation  to  the  distance  from  the  Kentucky  shore  to 
the  place  of  collision,  the  witnesses  referred  to  vary  some- 
what in  their  testimony.  None  estimate  it  at  less  than  one 
hundred  yards,  and  much  the  larger  number  at  from  two 
hundred  to  two  hundred  and  fifty  yards.    The  mesne  of 
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their  estimatee  is  about  two  hundred,  yards.  In  corrobo- 
ration of  their  testimony  as  to  this  distance,  several  of  the 
witnesses  who  were  employed  on  the  flour  boats,  and  who 
assisted  in  landing  the  injured  boat,  swear  that  immedi- 
ately after  the  collision  they  attempted  to  carry  out  a  line, 
which,  it  is  in  proof,  was  about  two  hundred  yards  in 
length,  and  which  would  not  reach  the  shore. 

The  remark  is  proper  here  that  the  witnesses  for  the 
libellants  are  in  no  case  otherwise  impeached  than  as  they 
are  contradicted  by  those  of  the  respondents.  Ifo  direct 
evidence  is  offered  impugning  their  credit  as  persons  defi- 
cient in  character  for  truthfulness.  They  are  before  the 
court,  therefore,  with  a  just  claim  to  credibility,  unless  the 
facts  stated  by  them  are  contradicted  by  the  testimony  of 
more 'reliable  witnesses.  And,  if  credible,  they  clearly 
establish  the  position,  that  no  fault  is  imputable  to  those 
in  charge  of  the  flour  boat,  and  that  the  steamboat  must 
be  held  responsible  for  the  injury  sustained  by  the  col- 
lision. 

It  is  insisted^  however,  on  the  part  of  the  respondent, 
that  the  evidence  adduced  by  him  relieves  the  steamboat 
from  the  charge  of  negligence  or  misconduct,  and  that  the 
fault  is  wholly  on  the  other  side.  A  number  of  witnesses 
have  been  examined  by  the  respondent  to  sustain  this  view. 
They  consist  of  the  master  of  the  steamer,  one  of  the 
mates,  an  engineer  and  his  assistant,  together  with  some 
of  the  deck-hands,  and  several  persons  who  were  at  the 
wood-yard  when  the  steamboat  landed  and  at  the  time  of 
the  collision.  I  shall  not  attempt  critically  to  examine  the 
statements  of  these  witnesses.  They,  coincide  in  saying 
that  after  the  steamboat  took  the  wood-flats  in  tow,  and 
up  to  the  time  of  the  collision,  there  had  been  no  forward 
motion  of  the  boat;  and  that  at  that  time  the  boat  was 
lying  with  its  stern  near,  or  on  the  shore,  and  the  bow 
quartering  up  stream,  and  not  more  than  thirty  yards  from 
shore;  and,  that  while  in  this {)08ition  and  kept  there  by 
the   reversed  action  of  the   starboard  and  the   forward 
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action  of  the  larboard  engines,  the  flonr  boat  being  out  of 
its  place,  and  much  too  near  the  Kentucky  shore,  came 
against  the  steamer  and  thus  sustained  injury.  It  is  further 
insisted,  and  there  is  the  evidence  of  several  of  the  re- 
spondent's witnesses  to  establish  the  fact,  that  the  gunnel 
of  the  inner  wood-boat  attached  to  the  steamer  was  en- 
tangled with  a  tree  standing  in  the  river  near  the  shore  in 
such  a  way  as  to  prevent  it  from  being  moved  upward,  and 
that  being  aground  at  the  stern,  or  very  near  the  shore, 
there  was  no  possibility  of  backing  so  as  to  avoid  the  de- 
scending flour  boat. 

If  this  view  is  to  be  sustained,  it  follows  that  the  flour 
boat  was  within  thirty  yards  of  the  Kentucky  shore,  and 
also  that  the  steamer  was  in  a  position  rendering  it  impos- 
sible to  get  out  of  the  way  of  the  flour  boat,  and  can  not, 
therefore,  be  held  responsible  for  the  injury  which  re- 
sulted. , 

The  sanction  of  the  view  thus  urged  by  the  respondent 
necessarily  involves  the  repudiation  of  the  testimony  of 
nearly  all  the  witnesses  for  the  libellants.  Considering  the 
number  of  these  witnesses,  their  opportunities  of  seeing 
the  transactions  of  which  they  testify,  and  the  clear  and 
explicit  statements  they  make,  in  relation  to  the  main  facts 
of  the  case,  in  the  absence  of  any  extrinsic  evidence  im- 
pairing their  claim  to  credit,  I  do  not  see  on  what  ground 
I  can  arbitrarily  set  them  aside  as  unworthy  of  belief.  To 
suppose  that  such  a  number  of  persons,  without  any  ap- 
parent motive,  could  willfully  have  falsified  the  truth,  is  a 
conclusion  which  I  should  most  reluctantly  adopt.  Nor 
do  I  think,  that  in  crediting  their  statements,  it  follows, 
necessarily,  that  the  witnesses  for  the  respondents  have 
teetified  corruptly.  It  seems  to  me  that  the  apparent  dis- 
crepancy between  the  witnesses  for  these  parties,  may,  to 
a  great  extent,  be  explained  and  reconciled  by  the  very 
reasonable  assumption  that  the  witnesses  for  the  respond- 
ent, in  their  statements  as  to  the  movements  of  the  steamer, 
its  position  and  distance  from  the  shore  at  the  time  the 
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collision  is  supposed  to  have  occarred,  had  reference  to  a 
state  of  things  existing  bat  a  few  minutes  prior  to  that 
occurrence.  It  is  doubtless  true  that  the  steamer,  when 
the  wood-boats  were  first  taken  in  tow,  was  very  nearly  in 
the  situation  the  witnesses  describe.  Its  stern  was  prob- 
ably on  or  very  near  the  shore,  and  its  bow  thirty  or  forty 
yards,  or  less,  out  from  the  shore,  and  there  was  a  forward 
and  a  backward  action  of  the  engines  to  enable  it  to  main- 
tain that  position.  But  is  it  not  reasonable  to  suppose 
these  witnesses  are  under  a  mistake  in  saying — as  some  of 
them  do — ^that  there  was  not  afterward  a  forward  motion 
by  both  engines,  which  carried  the  boat  outward  into  the 
stream,  till  it  was  two  hundred  yards  from  the  shore,  and 
had  attained  the  position  and  place  described  by  the  ibel- 
lants'  witnesses,  at  the  time  the  collision  took  place?  It 
would  require  but  two  or  three  minutes  to  produce  tlus 
state  of  things ;  and  it  might  readily  happen  that  the  wit- 
nesses, not  considering  what  change  of  position  might  take 
place  in  so  brief  a  space,  have  stated  the  impressions  made 
on  their  minds  from  facts  observed  at  a  prior  time.  I  adopt 
this  conclusion  as  reasonable,  and  as  tending  to  harmonize 
the  evidence  and  avoid  the  otherwise  inevitable  conclusion 
that  some  of  the  witnesses  have  corruptly  stated  that  which 
is  untrue. 

There  is  one  fact,  which,  in  my  judgment,  greatly 
strengthens  the  inference  that  the  witnesses  for  the  libel- 
lant  are  correct  in  saying  the  steamer  was  under  headway, 
when  the  collision  happened,  and  that  those  for  the  re- 
spondent, who  testify  that  it  had  no  forward  motion  then, 
are  mistaken.  I  refer  to  the  great  force  with  which  the 
flour  boat  was  stricken.  The  result  of  the  collision  on  the 
flat-boat  has  been  stated.  It  seems  improbable  that  such 
an  injury  could  have  been  inflicted,  upon  any  other  suppo- 
sition than  that  the  steamboat  had  a  forward  motion  at  the 
time.  The  mere  fo»ce  of  the  current,  carrying  the  floup 
boat  against  the  comer  of  the  wood-boat,  while  at  rest,  is 
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not  Buffioient  to  account  for  the  injury  Bustained  by  the 
former. 

But,  without  pursuing  this  nyestigation  further,  I  have 
but  little  hesitancy  in  reaching  a  conclusion,  from  a  careful 
consideration  of  the  whole  case,  that  the  responsibility  for 
the  injury  resulting  from  this  collision  must  rest  on  the 
Crescent  City. 

I  will  now  fltate  briefly  the  principles  on  which  the  dam- 
ages are  to  be  estimated. 

It  appears  that  after  a  detention  of  four  days  at  Sugar 
Creek  bend,  the  injured  boat  was  repaired,  and  the  flour, 
with  the  exception  of  five  barrels  which  were  lost,  was 
reshipped  on  the  same  boat  and  reached  New  Orleans 
about  March  18, 1854.  It  was  consigned  for  sale  to  the 
firm  of  Graham  k  Buckingham,  commission  merchants  of 
that  city;  one  of  the  members  of  which  house  testifies  that 
the  flour  was  badly  damaged  by  water.  Its  value  at  Kew 
Orleans,  if  in  good  condition,  at  that  time,  would  have 
been  |6.75  per  barrel.  It  was  sold  at  public  auction  on  the 
22d  of  March,  after  due  notice  given,  at  an  average  of 
about  four  dollars  the  barrel.  It  is  claimed  by  the  libel- 
lants,  that  the  difference  between  the  price  for  which  the 
flour  sold  and  the  market  value  of  the  article,  if  not  dam- 
aged, adding  thereto  the  charges  and  expenses  at  Kew  Or* 
leans,  furnish  the  rule  for  the  assessment  of  the  damages 
in  this  action.  Adopting  this  rule  as  the  basis  of  a  decree, 
the  damages  amount  to  $8,281.60,  for  which,  with  interest 
from  March  22, 1854,  a  decree  is  asked. 

On  the  subject  of  damages,  in  cases  of  collision,  the  Su- 
preme Court,  in  the  case  of  Smith  et  al.  v.  Condry^  1  How- 
ard, 28,  say:  '*It  has  been  repeatedly  decided  in  cases 
of  insurance  that  the  insured  can  not  recover  for  the  loss 
of  probable  profits  at  the  port  of  destination,  and  that  the 
value  of  the.*goods  at  the  place  of  shipment  is  the  measure 
of  compensation.  There  can  be  no  good  reason  for  estab- 
lishing a  different  rule  in  cases  of  loss  by  collision.    It  is 

the  actual  damage  sustained  by  the  party  at  the  time  and 
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plaee  of  the  injury  that  is  the  measure  of  damages.  In 
the  case  before  the  court,  this  rule  can  not.  apply,  for  the 
reason  that  there  was  no  market  for  flonr  at  Sugar  creek, 
where  this  collision  occurred.  And  it  is  obviously  proper, 
therefore,  to  estimate  the  damages  according  to  the  pecu- 
liar circumstances  of  the  case,  having  due  regard  to  the 
spirit  of  the  rule  sanctioned  by  the  Supreme  Court.  It  is 
conceded,  and  such  is  the  proof,  that  there  is  no  market  for 
flour  below  the  place  where  the  injury  occurred  short  of 
New  Orleans ;  and  that  Cincinnati,  sixty  miles  above  the 
place  of  coUisioii,  is  one  of  the  best  markets  in  the  West  for 
flour  generally,  and  especially  for  flour  damaged  by  water, 
where  it  is  always  in  demand  and  meets  with  ready  sale,  at 
a  good  price,  for  making  starch  and  for  other  purposes.  It 
is  also  in  evidence  that,  at  the  time  of  this  occurrence,  there 
was  but  a  slight  difference  in  the  market  rates  of  flour  at 
Ifew  Orleans  and  Cincinnati. 

The  inquiry  arises,  was  it  proper  for  the  owners  or  super* 
cargo  of  the  flour  which  was  injured  by  water,  to  reship  it 
for  New  Orleans,  the  place  of  its  original  destination,  to 
be  conveyed  there  at  the  slow  rate  at  which  a  flat-boat  must 
necessarily  descend  the  river  ?  On  this  subject,  the  obvious 
rule  of  justice  is,  that  the  owner  or  supercargo  should  act 
in  good  faith,  and  with  the  prudence  and  discretion  which 
would  be  expected  of  men  in  their  ordinary  transactions^ 
Now,  it  would  seem  from  the  evidence,  that  while  parts  of 
this  flour  were  in  the  water  but  a  few  hours,  other  parts  of  it 
were  submerged  some  portion  of  three  days.  It  could  not 
be  otherwise  than  that  the  injury  to  the  flour  was  consid- 
erable. Some  unsuccessful  efforts  were  made  to  procure 
the  transportation  of  the  flour  to  New  Orleans  by  steam- 
boat. This  mode  of  conveyance  would  have  insured  its 
conveyance  to  that  city,  in  a  few  days  from  the  occurrence 
of  the  accident;  and  such  a  shipment  of  it  would,  doubt- 
less, have  been  proper,  under  the  circumstances.  But  fail- 
ing in  this,  the  course  dictated  by  prudence  was  its  convey- 
ance to  Cincinnati,  which  would  have  insured  its  being  in 


APRIL  TERM.  1857.  116 

Seaman  &  Gilleepie  v.  Steamboat  Crescent  Gitr. 

market  within  a  short  period  of  time.  This  was  entirely 
practicable;  for  the  evidence  is,  that  boats  were  running 
daily  between  Louisville  and  Cincinnati.  It  appears,  how- 
ever, that  no  attempt  was  made,  looking  to  this  dispositioa 
of  the  flour« 

It  is  the  testimony  of  witnesses,  of  great  experience  in 
the  flour  trade,  that  the  injury  to  floor  which  has  been  wet 
is  increased  in  proportion  to  the  length  of  time  it  remains 
in  that  condition.  In  warm  weather  it  soon  becomes  sour ; 
in  cold  weather,  this  efiect  is  not  produced.  It  could  not 
be  otherwise  than  that  the  damage  to  this  flour  would  be 
materially  enhanced  by  the  time  occupied  in  getting  it  to 
29'ew  Orleans  in  a  flat-boat  It  was  between  three  and  four 
weeks  in  reaching  that  place,  during  the  latter  part  at  least 
of  that  time,  embracing  a  part  of  the  month  of  Maroh^  the 
weather  was  probably  warm,  and  tke  liability  to  injury 
therefore  greater. 

In  view  of  all  the  facts  of  this  case,  I  have  not  been  able 
to  perceive  that  any  principle  of  justice  requires  that  the 
leapondent  should  be  accountable  for  the  increased  loss  on 
the  cargo,  resulting  from  the  obvious  error  committed  in 
shipping  the  flour  to  Kew  Orleans  instead  of  Cincinnati. 

It  is  in  evidence  by  experts  on  this  subject,  that  the  dam- 
age to  flour  which  has  been  wet  ranges  from  flfty  cents  a 
barrel  to  one-half  the  market  value  of  the  article,  if  unin- 
jured. The  extent  of  the  damage  depends  something  on 
the  length  of  time  it  is  exposed  to  the  water,  and  the  length 
of  time  it  remains  wet,  before  being  used.  The  injury  is 
greater  or  less,  also,  according  to  the  oonstruction  and  qual- 
ity of  the  barrels.  One  witness  states,  that  where  flour  has 
been  under  water  but  an  hour,  or  something  more,  it  will 
sell  at  a  loss  not  exceeding  one  dollar  on  the  barrel — ^and 
another  witness  states  that  the  loss  would  not  exceed* fifty 
cents  the  barrel.  These  witnesses  have  reference  to  the 
Cincinnati  market. 

As  to  this  cargo,  if  the  price  for  which  the  flour  was  sold 
at  New  Orleans  is  adopted  as  fixing  the  ratio  of  injury,  it 
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woald  be  nearly  two  dollars  and  eeventy-five  cents  the  bar- 
rel. This  is  obviously  greatly  beyond  the  loss  which  would 
have  accrued  if  it  had  been  brought  to  Cincinnati  and  sold 
there.  And  the  fact  first  stated  clearly  shows  the  impro- 
priety of  its  shipment  to  Kew  Orleans. 

The  evidence  affords  no  precise  data,  by  which  to  esti- 
mate the  loss  that  would  have  accrued,  if  the  flour  had 
been  sent  to  Cincinnati  for  sale.  It  may  be  fairly  assumed 
from  the  evidence,  that  it  would  not  have  been  less  than  one 
dollar  and  fifty  cents  on  the  barrel.  This  estimate  has  not 
the  certainty  that  is  desirable,  but  it  doubtless  approximates 
the  real  loss  that  the  libellants  would  have  sustained,  if  the 
course  indicated  as  proper  had  been  followed  in  the  disposal 
of  the  injured  flour.  If  it  were  possible  to  attain  greater 
certainty  in  this  respect,  by  a  reference  to  a  commissioner, 
I  would  willingly  make  an  order  to  that  effect.  But  I  do 
not  see  that  this  object  can  be  effected  by  such  a  course. 

In  addition  to  the  direct  loss  from  the  injury  to  the  flour, 
the  libellants  claim,  as  a  part  of  the  loss  resulting  from  the 
collision,  the  freight  agreed  to  be  paid,  and  which  it  appears 
was  paid,  to  the  owner  and  master  of  the  barge,  for  its 
conveyance  to  New  Orleans.  The  price  agreed  on  by  the 
parties,  and  stated  in  the  bill  of  lading,  was  sixty-two  and  a 
half  cents  the  barrel.  If  the  court  is  right  in  its  condusioD, 
that  the  rule  of  damages  in  the  case  is  the  market  value  of 
the  damaged  flour  at  Cincinnati,  it  is  clear  the  libellants  are 
entitled  to  recover  the  freight  paid  to  the  place  of  destina- 
tion. The  evidence  proves  that  after  the  collision  the  mas- 
ter of  the  barge  repaired  his  craft,  and  aft;er  a  detention  of 
between  three  and  four  days,  proceeded  forward  with  the 
cargo  on  board.  This  he  had  an  unquestionable  right  to 
do,  under  the  circumstances  of  the  case,  and  was,  of  course, 
entitled  to  full  freight.  If  the  owner  had  appeared  at  the 
place  of  the  accident,  and  had  demanded  the  possession  of 
the  cargo,  there  would  have  been  no  obligation  on  the 
freighter  to  have  delivered  it  to  him,  without  payment  of 
full  freight.    The  law  on  this  point  is  stated  to  be :  ^  After 
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the  shipment  of  the  cargo  on  the  voyage,  the  shippers  have 
DO  right  to  demand  it  at  any  intermediate  port,  short  of  the 
port  of  destination,  without  payment  of  full  freight  for  the 
voyage,  whether  the  cargo  arrive  in  a  damaged  or  undam- 
aged state/'  Planders  on  Shipping,  250.  The  reason  of 
this  is  stated  by  the  same  writer  to  be,  that  unless  the  ship 
is  so  wholly  disabled  as  to  be  incapable  of  carrying  the 
cargo  to  the  place  of  its  destination,  the  master  has  a  right 
to  insist  npon  the  contract,  and  to  a  full  opportunity  of 
earning  the  freight  agreed  to  be  paid. 

In  this  view,  the  libellants  derived  no  benefit  fVom  the  de- 
livery of  the  damaged  flour  at  New  Orleans,  and  are  the 
actual  losers  of  the  amount  of  freight  paid  to  that  place. 
This  loss  is,  therefore,  to  be  regarded  as  resulting  from  the 
collision,  and  constitutes  a  proper  item  in  estimating  the 
damages  for  which  the  owners  of  the  steamboat  are  respon- 
sible. 

A  decree  will,  therefore,  be  entered  for  the  libellants,  on 
the  basis  of  a  loss  of  one  dollar  and  fifty  cents  on  the  1,205 
barrels  of  damaged  flour,  delivered  at  New  Orleans,  to  which 
will  be  added  the  value  of  five  barrels  which  were  lost  at 
the  time  of  the  accident,  to  be  estimated  at  8ix*dollar3  and 
seventy-five  cents  the  barrel;  and  also  the  freight  paid  by 
the  libellants,  being  sixty-two  and  a  half  cents  the  barrel,  on 
the  entire  cargo. 


(district  court.) 

Elisha  T.   Spbnobr  v.   Steamboat  Charlbs  Avbbt  and 

Caroo,  etc. 

Where  a  ttoamboaty  on  tbe  Ohio  river,  laden  with  flour,  was  sunk  by  float- 
ing ice  within  a  few  feet  of  the  shore,  and  her  cargo  was  saved,  at  the 
request  of  tbe  master  of  the  boat,  by  fifty  or  sixty  persons  on  the  bank 
of  the  river,  such  service  entitles  the  parties  to  a  decree  for  salvage. 

i  is  a  well-settled  principle  of  the  maritime  law,  that  risk  or  danger  of  life 
is  not  a  necessary  element  of  a  salvage  service.    Wiiere  such  risk  or 
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danger  It  incurred  in  taking  property  from  destraction,  it  will  place 
the  salvors  in  a  high  position  of  merit,  and  entitle  them  to  a  more  lib- 
eral compensation  for  the  service  than  would  otherwise  be  accorded  to 
them. 

The  controlling  inquiry  in  salvage  eases  is,  was  the  property  in  peril  of 
being  lost,  and  was  it  saved  by  the  efforts  of  those  claiming  to  be 
salvors. 

The  messure  of  compensation,  in  salvagpe  cases,  depends  wholly  on  the  cir- 
cumstances attending  the  service.  Where  there  has  been  great  per^ 
sonal  exposure  and  risk,  and  property  has  been  rescued  from  inevitable 
destruction  by  the  intrepidity  of  the  salvors,  a  liberal  allowance  will 
be  made.  One-half  the  value  of  the  property  saved  has  been  allowed 
in  such  cases.  There  may  be  cases  where  the  service  is  attended  with 
so  little  difficulty  and  peril  that  it  would  entitle  the  parties  to  little 
more  than  a  quantum  tneruii  for  work  and  labor. 

It  is  not  material  whether  the  salvage  service  was  rendered  spontaneously 
or  by  request,  or  whether  with  or  without  a  previous  contract  between 
the  owner  or  his  agent  and  the  salvors. 

Persons  who  aid  in  a  salvage  service,  and  receive  pay  therefor  from  the 
owners  of  the  property  saved,  abandon  their  right  as  salvors. 

Chapline  ^  Caldwell^  for  libellants. 

King  ^  Anderson^  for  respondoDts. 

Opinion  of  thb  CoimT: 

This  action  was  brought  to  recover  compensation  for  an 
lAleged  salvage  service  rendered  by  the  libellant  and  others 
in  the  rescue  of  the  cargo  of  the  steamboat  Charles  Avery. 
The  material  facts  are,  that  for  several  weeks  prior  to  the 
6th  of  February  last,  the  said  steamboat,  ladened  princi- 
pally with  flour  in  barrels  and  wheat  in  sacks,  had  been 
ice-bound  at  Hockingport,  a  short  distance  above  the  mouth 
of  Hocking  river,  within  a  few  feet  of  the  shore  of  the  Ohio 
river.  About  nine  o'clock  in  the  morning  of  the  6th  of 
February,  the  ice  in  the  river  began  to  move,  and,  in  its  de- 
scent, struck  the  starboard  side  of  the  steamboat  with  such 
force  as  to  make  an  opening  some  forty  feet  in  length,  and 
two  feet  in  width,  through  which  the  water  entered  rapidly 
and  caused  the  boat  almost  instantly  to  sink  and  settle  on 
the  bottom  of  the  river.  There  was  at  that  place  about 
two  and  a  half  feet  of  water,  and  the  river  was  rapidly 
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rising.  A  part  of  the  flour  was  stowed  in  the  hold  of  the 
boat,  a  part  on  the  lower  deck,  aft  the  boilers,  and  some 
three  hundred  and  fifty  barrels  on  the  guards.  The  wheat, 
with  the  other  portion  of  the  cargo,  consisting  of  twenty- 
one  barrels  of  dried  ginseng,  and  a  quantity  of  rags  and 
feathers,  was  also  on  the  lower  deck.  At  the  time  of  the 
disaster,  the  master  of  the  boat  and  three  of  the  crew  were 
present;  and  a  Mr.  Williams,  acting  apparently  by  the 
authority  of  the  master,  proposed  to  the  persons  then  on 
the  bank  of  the  river,  to  asnst  in  taking  out  and  saving 
the  cargo.  These  persons,  numbering  between  fifty  and 
sixty,  of  whom  Spencer,  the  libellant,  was  one,  immediately 
engaged  in  the  work,  and  were  assiduously  and  laboriously 
engaged  from  about  half  after  nine  o'clock  in  the  morning 
till  between  four  and  five  o'clock  in  the  afternoon,  when 
they  ceased  working,  having  taken  out  and  placed  on  the 
shore  eight  hundred  and  ninety  barrels  of  the  flour,  four 
hundred  and  seventy-seven  bushels  of  wheat,  and  the  gin- 
seng, rags,  feathers,  etc.,  which  made  up  the  residue  of  the 
cargo.  Eigbty-six  barrels  of  the  flour  were  left  in  the  hold 
of  the  boat,  and  were  removed  by  other  parties,  some  days 
after  the  sinking  of  the  boat. 

It  appears  from  the  evidence  that  in  the  evening  after 
the  property  had  been  rescued  from  the  boat,  Mr.  Williams 
^ve  notice  to  those  who  had  aided  in  the  work,  that  he 
-would  pay  them  for  their  services;  and  thirty-three  of  the 
number  applied  for  and  received  payment  at  a  rate  vary- 
ing from  $1.25  to  |2  each.  The  other  part  of  the  com- 
pany declined  to  receive  pay,  and  they  are,  as  the  court  is 
informed,  claimants  for  salvage,  although  no  one  but  the 
libellant,  Spencer,  has  commenced  any  proceeding  to  en- 
force this  claim. 

The  cargo  was  owned  by  several  difierent  persons,  whose 
names  are  set  out  in  the  answer.  They  insist,  by  their 
counsel,  that  the  service  rendered  by  the  libellant,  and  those 
acting  with  him,  was  not  a  salvage  ser\rice  for  which  they 
are  entitled  to  compensation  upon  any  principle  of  the 
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maritime  law.    And  this  is  the  principal  inquiry  pre- 
sented for  the  determination  of  the  court. 

It  is  very  clear  there  was  no  apparent  danger  of  the  loss 
of  life  in  the  removal  of  the  cargo.  There  was^  indeed,  a 
possibility  that  while  the  persons  at  work  were  engaged 
in  removing  the  flour  from  the  hold  of  the  boat,  it  might 
have  been  torn  to  pieces  by  the  pressure  of  the  ice  upon 
it ;  in  which  case  they  would  have  been  in  great  danger. 
But  as  this  result  did  not  take  placed  there  is  no  ground  for 
assuming  that  there  was  any  personal  danger  to  the  pardea 
beyond  the  injury  to  health,  which  might  result  to  those 
who  worked  in  the  water  in  the  removal  of  the  flour  from 
the  hold  of  the  boat  It  is,  however,  clear  beyond  all 
question,  that  a  part,  at  least,  of  the  cargo  was  in  immedi- 
arte  and  imminent  danger  of  being  irrecoverably  lost. 
There  is  very  little  doubt,  that  if  not  removed,  the  flour 
upon  the  guards,  and  most  probably  all  that  was  deposited 
on  the  deck,  would  have  been  carried  away  by  the  water. 
The  river  was  rapidly  rising  when  the  boat  sunk,  and 
when  labor  was  suspended  in  the  evening,  there  was  nearly 
four  feet  of  water  on  the  deck.  It  is  equally  certain  that 
the  injury  to  the  cargo,  from  the  action  of  the  water,  would 
have  been  somewhat  in  proportion  to  the  length  of  time 
it  was  submerged.  It  would  result  that  tfae  damage  was 
materially  lessened  by  the  promptness  with  which  the 
property  was  removed  from  the  boat. 

Do  these  facts  present  a  case  which  entitles  the  parties 
to  a  decree  for  salvage  7  It  is  a  well-settled  principle  of 
the  maritime  law,  that  risk  or  danger  of  life  is  not  a  neces- 
sary  element  of  a  salvage  service.  It  is  true  that  where 
such  risk  or  danger  is  incurred  in  saving  property  from  de- 
struction, it  will  place  the  salvors  in  a  higher  position  of 
merit,  and  entitle  them  to  a  more  liberal  compensation  for 
the  service  than  would  otherwise  be  accorded  to  them. 
But  the  controlling  inquiry  is,  in  salvage  cases,  was  the 
property  in  peril  of  being  lost,  and  was  it  saved  by  the 
efforts  of  those  claiming  to  be  salvors  7    Salvage  is  defined 
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to  be,  ^Hhe  compenaation  allowed  to  other  persons,  by 
whose  assistance  a  ship  or  its  loading  may  be  saved  from 
impending  peril,  or  recovered  after  actual  loss/'  Abbott 
on  Ship.  ed.  of  1846, 659.  In  the  case  of  Talbot  v.  Seaman^ 
1  Cond.  B.  229;  the  Supreme  Coart  of  the  United  States 
distinctly  recognize  this  principle.  The  danger  to  the 
property  must  be  real  and  imminent,  and  not  merely  spec- 
ulative.  In  1  Conk.  Ad.  279,  the  doctrine  is  stated  thus : 
''If  the  case  be  one  demanding  assistance,  and  it  is  effectu- 
ally rendered  in  saving  the  vessel  or  cargo,  or  any  part  of 
either,  from  impending  destruction  or  loss,  a  claim  for  sal- 
vage will  be  maintained.''  This  doctrine  was  recognized 
by  this  court  in  the  case  of  MeOinnis  v.  Stearnboai  PontiaCp 
5  McLean,  859.  And  it  is  also  settled,  that  it  is  not  ma- 
terial whether  the  salvage  service  was  rendered  spontane- 
ously or  by  request,  or  whether  with  or  without  a  previous 
contract  between  the  owner  or  his  agent  and  the  salvors. 

These  principles,  applied  to  the  facts  proved  in  this  case^ 
leave  no  reason  for  a  doubt  that  the  service  rendered  was 
a  salvage  service,  for  which  compensation  may  be  awarded 
by  a  court  of  admiralty.  It  is  true  the  service  rendered 
does  not  import  the  highest  grade  of  merit.  It  lacks  some 
of  the  elements  necessary  to  give  it  this  character.  As 
before  remarked,  there  was  no  apparent  peril  of  life  in  the 
aervice ;  but  it  was  promptly  rendered,  and  laborious  and 
exhausting  while  it  continued,  and  effective  in  its  results. 

The  measure  of  compensation  in  salvage  cases  depends 
whol];f  on  the  circumstances  attending  the  service.  Where 
there  has  been  great  personal  exposure  and  risk,  and  it  is 
certain  that  property  has  been  rescued  from  inevitable  de- 
struction by  the  boldness  and  intrepidity  of  the  salvors^ 
a  liberal  allowance  will  be  made.  One-half  of  the  prop- 
erty saved  has  been  allowed  in  such  cases.  In  others,  a 
small  per  centum  on  the  value  has  been  deemed  sufficient} 
and  sometimes  a  sum  in  numero  has  been  decreed.  In  a 
case  before  Judge  Story,  reported  in  1  Mason,  872,  that 
learned  judge  states  the  law  on  this  sulgect  as  follows : 
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^*  Cases  may  occur  of  such  extraordinary  peril  and  diffi- 
culty^  of  such  exalted  virtue  and  enterprise,  that  a  moiety, 
even  of  a  very  valuable  property,  might  be  too  small  a 
proportion;  and,  on  the  other  hand,  there  may  be  cases 
where  the  service  is  attended  with  so  little  difficulty  and 
peril,  that  it  would  entitle  the  parties  to  little  more  than  a 
quantum  meruit  for  work  and  labor." 

The  value  of  the  property  rescued  is  eXso  to  be  consid- 
ered  in  estimating  the  amount  of  compensation  for  a  sal- 
vage service.  The  evidence  in  the  case  before  the  ooart 
is  not  explicit  as  to  this  value.  In  his  answer,  the  master 
of  the  steamboat  states  the  entire  cargo  to  have  been  worth 
about  three  thousand  dollars.  It  would  seem,  however, 
from  the  -evidence  of  the  deputy  marshal  who  made  the 
seizure  under  the  process  of  this  court,  and  of  witnesses 
who  have  testified  as  to  the  market  value  of  the  property, 
that  the  part  rescued  by  the  persons  employed  was  not  of 
less  value  than  |6,500.  Of  this,  the  proportion  saved  from 
entire  loss  may  be  safely  estimated  at  about  |2,500.  And 
it  may  be  assumed  from  the  evidence,  that  the  increased 
damage  to  that  part  of  the  cargo  not  in  immediate  danger 
of  being  wholly  lost,  which  would  have  resulted  from  its 
longer  continuance  in  the  water,  would  not  be  less  than 
$1,000.  On  this  basis,  the  actual  benefit  to  the  owners  of 
the  property,  from  the  labors  of  those  who  aided  in  its  res- 
cue, amounted  to  |3,500.  This  result  is  obtained  withoat 
reference  to  the  chances  of  the  loss  of  the  entire  freight 
of  the  boat,  if  it  had  not  been  promptly  removed. 

There  is  some  difficulty  in  fixing  the  sum  to  be  allowed 
as  salvage  in  this  case.  It  is  clear  the  facts  do  not  warrant 
a  very  high  rate  of  compensation  to  the  salvors,  but  it  is 
equally  clear  that  they  are  entitled  to  something  beyond  a 
mere  quantum  meruit  allowance  for  their  labor.  As  before 
noticed,  thirty-three  of  those  who  aided  in  this  service 
have  abandoned  their  right  as  salvors  by  receiving  pay  from 
the  owners.  It  is  obvious  that  the  proportion  to  which 
they  would  have  been  entitled,  if  they  had  not  thus  given 
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up  their  right  to  salvage,  can  not  be  awarded  to  those 
having  a  right  thus  to  claim.  In  settling  a  basis  of  a  de- 
cree, the  entire  value  of  the  salvage  service  is  first  to  be 
ascertained,  and  from  this  is  to  be  deducted  the  sum  to 
which  the  persons  paid  would  have  been  entitled,  if  they 
had  not  relinquished  their  claim  as  salvors.  The  balance 
will  be  the  amount  to  be  decreed  as  salvage.  Upon  the 
whole,  it  seems  to  the  court  that  the  equity  of  this  case 
wiU  be  fully  met  by  a  decree  for  a  gross  sum  of  six  hun- 
dred dollars  to  those  who  have  not  waived  their  rights  as 
salvors  by  receiving  payment  for  their  services.  A  decree, 
finding  this  sum  as  the  amount  of  salvage,  and  providing 
for  its  apportionment  among  the  owners  of  the  cargo,  ac- 
cording to  the  interest  of  each,  will  therefore  be  entered. 
The  distribution  will  be  made  in  equal  proportions  to  the 
libellant,  and  such  other  persons  as  within  sixty  days,  by 
proper  proceedings  in  this  court,  shall  establish  their  right 
to  a  distributive  share  of  said  sum. 


(DISTRICT  COURT.) 

Uhited  States  v.  Picxbtt,  Wilijamsok,  akb  HARDiNa. 

Wbere  a  defendant  and  another  person  signed  a  recognizance  before  a 
Jastice  of  the  peace,  conditioned  for  the  appearance  of  the  defendant, 
before  the  District  Court  of  the  United  States,  to  answer  to  a  charge 
of  stealing  fh>m  the  mail ;  and  three  days  subsequently  to  said  signing, 
a  third  person,  whose  name  did  not  appear  in  the  body  of  the  reoog- 
niaance,  also  signed  the  same :  Held,  that  a  Joint  action  could  not  he 
sustained  against  all  of  said  persons  upon  such  recognisance,  and  that 
it  did  not,  upon  its  face,  import  a  Joint  liahility  on  the  part  of  all  the 
signers  thereof. 

There  is  no  statutory  provision,  either  of  the  United  States  or  of  the  State 
of  Ohio,  requiring  paries  to  sign  a  recognizance. 
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An  acknowledgment,  without  the  signatures  of  the  parties,  certified  by  a 
Justice  of  the  peace^  is  all  that  is  required  to  make  a  recognizanoe  valid 
and  obligatory. 

D.  0.  Morion^  Distriei  Attorney ^  for  United  States. 
W.  M*  Dicksony  for  defendant  Harding. 

Opinion  of  thb  Couet: 

The  declaration  in  this  case  avers,  that  on  September  9, 
1854,  Sophia  B4  Williamson,  and  on  the  12th  of  September, 
in  said  year,  William  Harding,  together  with  one  Pickett, 
as  to  whom  the  process  is  returned  not  served,  entered  into 
a  recognizance  before  Nathan  Guilford,  a  justice  of  the 
peace  for  Hamilton  county,  by  which  they  acknowledged 
themselves  jointly  and  severally  to  owe  the  United  States 
the  sum  of  two  thousand  dollars,  on  the  condition  that  the 
said  Pickett  should  fail  to  appear  before  the  District  Court 
of  the  United  States,  next  to  be  held  for  the  Southern  Dis- 
trict of  Ohio,  to  answer  to  a  charge  of  feloniously  stealing 
from  the  mail  of  the  United  States.  The  declaration  then 
avers  that  the  said  Pickett  did  not  appear,  and  that  the  re- 
cognizance was  duly  forfeited,  whereby  the  United  States 
became  entitled  to  said  sum  of  two  thousand  dollars. 

The  defendant,  Harding,  appeared  by  his  counsel,  and 
having  craved  oyer  of  the  recognizance,  has  demurred  gen- 
erally to  the  declaration.  It  is  on  this  demurrer  that  the 
question  now  to  be  decided  is  presented.  ^0  brief  has  been 
filed,  nor  any  authority  cited,  by  counsel  on  either  side. 
After  a  good  deal  of  examination  the  court  has  not  been 
able  to  find  any  decided  cases  bearing  on  the  point  raised 
by  this  demurrer. 

The  question  presented  is,  whether  the  recognizance,  as 
to  the  defendant,  Harding,  is  valid  and  obligatory.  The 
facts,  as  they  appear  from  the  recognizance,  and  as  averred 
in  the  declaration,  are  that  on  the  9th  of  September,  Pick* 
ett,  the  accused  person,  and  the  said  Sophia  B.  William- 
son, appeared  before  the  justice  and  signed  the  recogni- 
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sance,  acknowledging  themselves  jointly  and  Beverallj  to 
owe  the  sam  before  stated,  on  the  condition  set  forth.  To 
this  the  jiistice  of  the  peace  annexed  his  certificate,  in  the 
following  words  :  **  Taken  and  acknowledged  before  me,  this 
9th  of  September,  1854,  Nathan  Guilford,  Justice  of  the 
Peace."  On  the  12th  of  September  the  defendant,  Harding, 
appeared  and  signed  the  recognizance;  and  the  justice 
thereupon  added  a  memorandum,  as  follows:  ^^ Signed  by 
William  Harding,  this  12th  day  of  September,  1854,  and 
acknowledged  before  me,  N.  Guilford,  J.  P/'  The  name 
of  Harding  was  not,  however,  inserted  in  the  body  of  the 
recognizance. 

It  is  not  necessary  to  decide  whether  Harding  is  liable,  on 
the  facts  as  they  are  before  the  court,  to  a  separate  suit,  as 
on  a  recognizance  entered  into  by  him  at  a  time  subsequent 
to  that  by  which  the  other  parties  became  bound.  The 
question  immediately  arising  on  this  demurrer  is,  whether 
the  recognizance  on  which  this  suit  is  brought,  by  fair  legal 
construction,  imports  a  joint  liability  on  the  part  of  Hard- 
ing with  the  other  parties,  so  that  he  may  be  joined  with 
them  in  this  suit. 

My  reflections  on  this  point  have  lead  me  to  the  condu- 
sion  that  there  is  no  such  liability,  and  that  the  demurrer 
to  the  declaration  must  be  sustained.  It  is  clear  that  the 
recognizance  entered  into  by  Pickett  and  Williamson,  on 
the  9th  of  September,  and  certified  by  the  justice,  was  a 
perfect  and  valid  instrument.  It  was  an  acknowledgment 
of  a  joint  and  several  liability  on  the  condition  set  forth. 
This  acknowledgment,  without  the  signature  of  the  parties, 
with  the  certificate  of  the  justice,  was  all  that  was  required 
to  make  the  recognizance  valid  and  obligatory.  There  is 
no  statutory  provision,  either  of  the  United  States  or  of  the 
State  of  Ohio,  requiring  the  parties  to  sign  a  recognizance* 
Harding's  name  does  not  appear  in  the  recognizance  as 
one  of  the  parties  making  the  acknowledgment;  and  he 
is  not  otherwise  connected  with  it  than  by  the  fact  that  he 
appeared  on  a  subsequent  day  and  put  his  name  to  it.   The 
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memorandam  of  the  justice,  that  Harding  appeared  on  the 
12th  of  September  and  signed  the  recognizance  and  ac- 
knowledged such  signing,  did  not  make  him  a  party  to  the 
instrament.  It  was,  no  donbt,  competent  for  the  jaatice 
to  have  taken  a  separate  recognizance  from  him;  and  this 
would  have  been  the  correct  coarse  of  procedure.  But, 
without  his  name  in  the  body  of  the  instrument,  his  signa- 
ture to  the  recognizance,  at  a  subsequent  day,  did  not 
make  him  a  party  to  it,  and  thereby  create  a  joint  and  sev- 
eral liability  w^th  the  other  parties.  As  before  intimated,  it 
may  be  that  the  certificate  of  the  justice  as  to  such  signing 
might,  by  a  very  liberal  construction,  be  deemed  sufl^cient 
evidence  that  he  did  enter  into  a  separate  recognizance,  bat 
does  not  connect  him  with  the  instrument,  already  perfect 
and  complete  in  itself,  as  a  party  to  it. 
The  demurrer  to  the  declaration  must  be  sustained. 


(CIRCUIT  COURT.) 

Ebbnbzbr  Jbneins  i;.  Isaac  Greenwald. 

Althougb  inyeDton  onlj  are  named  in  section  17  of  the  act  of  1836,  no 
doubt  can  be  entertained  that  it  extends  to  and  includes  the  assignees 
of  such  inyentors. 

If  there  is  no  sufficient  ground  for  the  allowance  of  an  injunction,  and  the 
case  is  to  be  viewed  as  a  mere  proceeding  to  reooTer  compensation  for 
an  infringement  of  the  exclusive  right  of  the  complainant,  there  would 
seem  to  be  an  adequate  remedy  at  law,  which  would  render  the  intei^ 
position  of  a  court  of  equity  improper. 

If  the  party  sued  as  an  infringer  admits  the  infringement,  but  asserts  that, 
after  notice  or  service  of  the  injunction,  he  had  refrained  from  the  use 
of  the  thing  patented,  and  that  he  will  not  again  infringe,  it  is  no  rea- 
son why  the  injunction  should  not  issue  or  be  made  perpetual. 

The  complainant^  in  such  a  case,  is  not  obliged  to  rest  his  interests  on  the 
mere  asseveration  of  the  party  that  be  will  not  repeat  the  act  of  in- 
fringement. Having  once  been  a  wrong-doer,  the  law  supposes  the 
possibility  of  his  being  so  again,  and  will  impose  the  proper  restraint 
to  prevent  the  repetition  of  the  wrongful  act. 
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The  equity  rules  adopted  bj  tbe  Supreme  Court,  under  the  authority  of  an 
act  of  Coogress,  are,  of  course,  obligatory  on  tbe  Circuit  Courts.  The 
latter  have  not  tbe  authority  to  rescind  a  rule  adopted  by  tbe  Supreme 
Court  for  tbe  goTemment  of  their  practice  in  chancery. 

The  profits  recoyerable  in  an  action  for  a  Tiolaiion  of  an  exclusive  right, 
under  a  patent,  are  not  regarded  as  uniiquidated  damages. 

The  right  to  recoyer  rests  upon  the  principle  that  the  party  complained  of 
has  unlawfully  appropriated  to  himself  the  benefits  of  an  improvement 
or  discovery  which  belong  exclusively  to  another ;  and  that  so  far  as  he 
has  made  profit  by  such  appropriation,  he  is  liable  to  the  party  injured. 
This  profit  is  ascertainable  by  evidence;  and  does  not,  like  the  claim 
for  damages  in  an  action  for  a  tort,  rest  in  the  jnere  discretion  of  a 
court  or  jury. 

The  patentee  has,  under  his  patent,  three  distinct  rights  which  he  may  dis- 
pose of  separately  to  different  individuals.  These  are :  the  right  to 
make  the  machine,  the  right  to  use  it,  and  the  right  to  vend  it. 

A  ^rant  to  A.  of  the  exclusive  right  to  make,  vend,  and  use  a  certain  ma- 
chine within  the  county  of  Hamilton,  Ohio,  conveys  the  right  to  make 
and  vend  such  machines  within  said  county  for  licensees  who  intend  to 
use  the  same  without  said  county ;  and  the  manufacture  by  others  of 
machines  within  said  county,  for  use  without,  is  an  infringement  of 
the  rights  conveyed  to  A. 

The  damages  for  such  infringement  are  the  profits  of  the  manufacture. 

This  was  a  bill  in  equity,  filed  to  restrain  the  defendant 
from  infringing  the  letters  patent  granted  to  William  Wood- 
wortb,  and  more  particularly  referred  to  in  the  report  of 
the  case  of  Fosh  v.  Herbert^  2  Fisher,  81.  A  limited  injunc- 
tion against  the  defendants  bad  been  granted  by  Mr.  Justice 
McLean,  which  the  complainant  now  moved  to  perpetuate. 
The  facts  upon  which  the  motion  was  based  sufficiently 
appear  in  the  opinion  of  the  court. 


Coffin  i  MiteheU^  for  complainant. 
12.  D.  ^  J.  jH*.  Handy y  for  defendant. 


Opinion  or  thb  Coubt: 

This  case  is  before  the  court  on  a  motion  by  the  com- 
plainant for  a  decree  to  perpetuate  the  injunction  hereto- 
fore allowed  by  Judge  McLean,  and  for  the  profits  arising 
from  an  alleged  infringement,  by  the  defendant,  of  the 
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complainant's  exclusive  right  to  construct  Woodworth's 
patented  planing  machine  within  certain  territorial  limits, 
which  will  he  hereafter  noticed.  This  motion  is  resisted 
on  several  grounds,  which  will  be  adverted  to. 

Before  proceeding  to  the  consideration  of  the  points 
arising  in  the  case,  it  will  be  proper  to  state  the  material 
facts  involved.  This  I  shall  do  without  presenting  even  an 
analysis  of  the  allegations  of  the  parties,  as  set  forth  in  their 
pleadings. 

On  April  21,  1846,  James  G.  Wilson,  in  whom  was 
vested,  by  assignment,  the  title  to  the  Wood  worth  patent, 
entered  into  a  contract  with  the  complainant  and  one  Ben- 
jamin Bicknell,  by  which,  on  the  conditions  specified, 
Wilson  sold  and  granted  them  ^Hhe  exclusive  right  to 
make,  use,  and  vend  to  others  to  construct  and  use,  during 
the  full  term  of  said  letters  patent,  from  this  day  until 
December  27, 1856,  machines  for  planing,  tongueing,  and 
grooving,  upon  the  principle,  plan,  and  description  of  the 
said  renewed  patent,  and  amended  specifications,  within  the 
territory  of  Hamilton  county,  in  the  State  of  Ohio,  and  so 
much  of  the  adjacent  territory  in  the  State  of  Kentucky  as 
lies  along  and  adjoining  said  Hamilton  county,  and  within 
five  miles  of  the  Ohio  river.''  After  reserving  the  right  of 
Hudson  and  Hughes  to  the  use  of  one  machine  in  the  city 
of  Cincinnati,  previously  granted  by  Wilson,  the  contract 
recites  that  several  other  licenses  bad  been  granted  within 
Hamilton  county  on  certain  conditions  stated.  Wilson  also 
reserves  the  right  to  license  the  use  of  other  machines 
within  the  territory  designated  in  the  contract,  upon  the 
condition  *^  that  the  aggregate  machines  allowed  by  sale  or 
license,  executed  by  him,  or  his  former  assignees,  Brooks 
and  Morris,  licensed  to  be  used  in  that  territory,  do  not  ex- 
ceed thirteen,"  etc.  It  is  then  provided  that  ^^  Bicknell  and 
Jenkins  shall  not  erect  for  use,  or  directly  or  indirectly 
authorize  to  be  used,  within  the  said  territory,  any 
machines,  until  the  number  is,  or  shall  be,  reduced  to  eight, 
and  when  any  right  of  any  person  to  use  any  of  the  said 
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tlurteen  machiDes  shall  cease,  Bicknell  and  Jenkins  shall 
not  put  in  operation  a  machine  or  machines  in  lieu  thereof, 
until  the  whole  number  of  machines  in  said  territory  shall 
be  reduced  below  eight,  and  when  so  reduced,  the  number 
of  machines  shall  be  kept  at  eight.''  It  is  also  agreed  that, 
ID  the  licenses  to  be  granted,  it  shall  be  stipulated  that  the 
licensees  shall  not  work  lumber,  by  said  machines,  at  a  less 
rate  than  seven  dollars  per  1,000  feet  of  board  measure, 
and  that  they  shall  render  full  accounts  of  their  earnings, 
etc.  Bicknell  and  Jenkins  agree  to  pay  for  the  rights 
granted  at  the  rate  of  |2,500  a  year,  with  the  condition, 
that  if  their  receipts  from  licenses  do  not  amount  in  any 
year  to  that  sum,  they  are  to  pay  or  account  to  Wilson  at 
the  rate  of  |1.25  per  thousand,  etc.  Wilson  binds  himself, 
^  on  due  notice  to  institute  and  prosecute  all  actions  neces- 
sary to  secure  the  monopoly  granted  by  said  patent,  within 
Baid  territory,  at  his  own  expense,  and  expressly  reserves 
to  himself  all  damages  which  may  accrue  therein,  and  the 
exclusive  right  to  prosecute  for  piracies."  Bicknell  and 
Jenkins  reserve  the  right,  on  giving  three  months'  notice  of 
their  intention,  to  surrender  the  agreement,  at  the  end  of 
any  year.  Wilson,  after  the  assignment  to  Jenkins  and 
Bicknell  above  mentioned,  assigned  whatever  remaining 
interest  he  had  in  said  letters  patent  within  said  territory 
to  Elisha  Bloomer.  On  August  25, 1847,  Bicknell  assigned 
to  Elisha  Bloomer  an  undivided  half  of  his  right  to  build 
machines  under  said  contract;  and  on  September  1,  1849, 
Bloomer  assigned  his  interest  to  Bicknell.  On  December 
2,  1853,  Bicknell  assigned  all  his  right  to  build  and  sell 
machines,  all  claims  for  damages  for  infringements,  and  for 
profits  of  making  the  machine,  to  the  complainant. 

It  is  among  the  averments  of  the  bill,  that  the  defendant 
had  made  a  number  of  machines,  at  Cincinnati,  upon  the 
plan  of  the  Woodworth  patent,  without  license  therefor 
from  Wilson,  in  violation  of  the  complainant's  exclusive 
right;  and  that  then,  on  August  29, 1854,  he  was  engaged 
in  making  one  at  his  shop  in  Cincinnati.  The  bill  prays 
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for  an  injunction  restraining  the  defendant  from  the  further 
construction  of  the  machines,  and  for  an  account  of  the 
profits,  and  for  general  relief. 

The  defendant,  in  his  answer,  admits,  in  sabstance,  that 
he  had  constructed  several  planing  machines  on  the  Wood- 
worth  plan,  at  Cincinnati,  without  a  license  from  Wilson, 
and  that  at  the  time  of  the  filing  of  the  bill,  he  had  one  in 
his  shop.  He  denies  that  he  has  infringed  any  right  of  the 
complainant,  and  avers  that  the  complainant  has  no  ex- 
clusive right  to  build  the  machines  for  use  or  sale,  outside 
of  the  limits  of  the  territory  designated  in  the  contract 
with  Wilson. 

This  case  has  been  referred  to  a  master,  to  take  testimony 
as  to  the  number  of  machines  constructed  by  the  defend- 
ant, and  the  profit  derived  therefrom.  The  report  of  the 
master  shows  the  number  of  machines  made  by  the  de- 
fendant; and  that  either  at  the  time  the  notice  of  the  ap- 
plication for  the  injunction  was  served,  or  at  the  time  of 
filing  the  bill,'  there  was  one  in  his  shop.  But  it  appears 
from  the  evidence,  that  all  the  machines  made  by  the  de- 
fendant were  sold,  to  be  used  at  places  not  within  the  limits 
of  the  territory  described  in  the  contract  referred  to. 

The  first  objection  to  the  decree  asked  for  by  the  com- 
plainant is,  that  this  court  has  not  jurisdiction. 

By  section  17  of  the  patent  act  of  1836,  jurisdiction  is 
given  to  the  Circuit  Courts  of  the  United  States,  in  all  cases 
arising  under  any  law  of  the  United  States,  granting  or 
confirming  to  inventors  the  exclusive  right  to  their  in- 
ventions or  discoveries ;  and  they  are  authorized,  ^*  upon 
a  bill  in  equity  filed  by  any  party  aggrieved  in  any  such 
case,  to  grant  injunctions,  according  to  the  course  and 
principle  of  courts  of  equity,  to  prevent  the  violation  of 
the  rights  of  any  inventor  as  secured  to  him,  by  any  law 
of  the  United  States,  on  such  terms  and  conditions  as  said 
courts  may  deem  reasonable." 

Although  inventors  only  are  named  as  entitled  to  the 
benefits  of  this  statute,  no  doubt  can  be  entertained  that 
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it  extends  to  and  includes  the  assignees  of  such  inventors. 
4  Wash.  684 ;  4  How.  712.  Such  was  clearly  the  view  of 
Judge  McLean  in  granting  the  injunction  in  this  case. 

The  stiitute  limits  the  discretion  of  the  court  to  the 
granting  of  injunctionSy  ^^  according  to  the  coarse  and 
principle  of  courts  of  equity,"  etc.  And  it  is  insisted  by 
counsel,  that,  as  the  case  before  the  court  shows  that,  at 
the  time  the  writ  of  injunction  issued,  the  defendant 
was  not  in  the  act  of  infringing  the  complainant's  ex- 
clusive xigbt,  and  has  denied  any  intention  of  doing  so  in 
fature,  there  is  nothing  on  which  the  injunction  can 
operate,  and  that,  therefore,  it  should  be  dissolved,  and 
the  bill  dismissed. 

It  is  true,  if  there  was  sufficient  ground  for  the  allow- 
ance of  the  injunction,  and  the  case  is  to  be  viewed  as  a 
mere  proceeding  to  recover  compensation  for  an  infringe- 
tiaent  of  the  complainant's  exclusive  right,  there  would  be 
great  force  in  the  objection  now  urged  to  the  jurisdiction 
of  this  ^ourt.  In  the  case  supposed,  there  would  seem  to 
be  an  adequate  remedy  at  law,  which  would  render  the 
interposition  of  a  court  of  equity  improper. 

The  allegations  of  the  bill,  and  the  admissions  of  the 
defendant,  in  his  answer,  as  to  the  fact  of  infringement, 
have  been  before  noticed.  Upon  the  point  now  under 
consideration,  the  only  inquiry  is,  whether  it  is  nedessary 
to  justify  an  order  for  an  injunction,  or  for  its  continu* 
ance  when  allowed,  that  the  defendant  should  have  been 
in  the  act  of  infringing  the  complainant's  exclusive'  rights 
at  the  time  of  its  allowan^ce.  The  argument  of  the  counsel 
for  the  defendant  is  based  on  the  supposition  that  this  is 
necessary.  But,  it  seems  clear,  the  position  of  counsel  is 
not  sustained,  either  by  reason  or  authority.  In  his  treatise 
on  Patents,  section  885,  Mr.  Curtis  says :  ^^  If  the  plaintiff 
shows  the  necessary  possession,  and  an  infringement  has 
actually  been  committed  by  the  defendant,  the  injunction 
will  be  granted,  notwithstanding  the  defendant  admits  the 
infringement,  and  promises  not  to  repeat  it."    The  writer 
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refers  to  the  case  of  Losh  v.  HaguCy  Webs.  Pat  Cas.  200, 
as  sustaining  his  position.  In  that  case,  the  vice-chan- 
cellor is  reported  as  saying :  ^^  Now,  it  seems  to  me  that 
there  can  be  no  question  but  that  the  wheels  complained 
of  as  having  been  made  by  the  defendant,  do  answer  the 
description  of  the  plaintiff's  wheels,  and  I  do  not  think  it 
enough,  on  a  question  of  injunction,  for  the  defendant  to 
say  that  he  has  done  the  thing  complained  of,  but  will  not 
do  it  again.**  And  further,  "  But  if  once  the  thing  com- 
plained of  has  been  done,  I  apprehend  this  court  interferes, 
notwithstanding  any  promise  the  defendant  may  make 
not  to  do  the  same  thing  again." 

I  think  the  Supreme  Court  of  the  United  States,  in  the 
ease  of  Woodworth  et  al.  v.  Wilson  et  al.y  4  How.  712,  de- 
cided the  point  under  consideration,  though  not  expressly 
referred  to,  in  the  opinion  given.  That  was  a  proceeding 
in  chancery  for  an  infringement  of  the  Woodworth  patent. 
An  injunction  had  been  granted  to  restrain  the  defendant 
from  the  use  of  the  machine ;  and  in  the  progress  of  the 
Cfise^  a  rule  for  the  attachment  against  him,  for  violating 
the  injunction,  had  been  issued.  In  the  statement  in  the 
proceedings  in  .the  court  below,  it  appears  that  the  defend- 
ant showed  cause  against  the  rule,  by  an  affidavit  in  which 
he  stated  that  immediately  on  the  service  of  the  injunction 
he  ceased  to  use  the  machine.  The  report  further  states 
that  the  case  was  heard  on  the  merits  and  upon  the  rule 
granted ;  and  the  court  dissolved  the  injunction,  dismissed 
the  bill,  and  discharged  the  rule.  The  case  was  appealed 
to  the  Supreme  Court  of  the  United  States,  where  the  de- 
cree of  the  Circuit  Court  was  reversed.  Although  not 
specially  noticed  by  the  judge  in  delivering  the  opinion  of 
the  court,  it  is  obvious  the  point  under  consideration  was 
decided.  For,  if  the  fact  stated  in  the  defendant's  affi- 
davit, that  he  had  ceased  to  use  the  machine  upon  the 
service  of  the  injunction,  had  been  viewed  by  the  Sopreme 
Court  as  a  sufficient  ground  for  the  decree  in  the  court  below, 
dissolving  the  injunction  and  dismissing  the  bill,  it  is  clear 
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there  would  have  been  no  sufficient  ground  for  reversing 
that  decree.  In  the  opinion  of  the  court,  it  is  remarked 
that  *^8ome  other  objections  were  taken  to  the  maintenance 
of  the  suit  on  the  argument,  which  it  is  not  material  to 
notice  particularly.  They  have  all  been  considered ;  and, 
in  the  judgment  of  the  court,  afford  no  sufficient  ground 
for  the  dismissal  of  the  bill,  and  the  dissolving  the  in- 
junction." 

These  authorities  seem  decisive  on  the  point  referred  to. 
They  establish  the  position,  that  if  the  party  proceeded 
against  as  an  infringer  of  the  exclusive  right  of  the  person 
having  the  title  to  the  patent,  admits  the  infringement,  but 
asserts  that  after  notice  or  service  of  the  injunction,  he 
had  refrained  from  the  use  of  the  thing  patented,  and 
asserts  that  he  will  not  afterward  infringe,  it  id  no  reason 
why  an  injunction  should  not  issue,  and  be  made  perpetual. 
The  complainant  in  such  a  case  is  not  obliged  to  rest  his 
interests  on  the  mere  asseveration  of  the  party,  that  be 
will  not  repeat  the  act  of  infringement.  Having  once  been 
a  wrong-doer,  the  law  supposes  the  possibility  of  his  being 
so  again,  and  will  impose  the  proper  restraint  to  prevent 
the  repetition  of  the  wrongful  act. 

This  view  sufficiently  explains  the  reason  why  the  court 
has  declined  to  make  an  order  for  a  further  reference  of 
this  case  to  the  master,  and  for  leave  to  amend  the  answer, 
in  accordance  with  the  motion  of  counsel,  filed  since  the 
argument  on  the  hearing.  The  principal  ground  of  the 
motion  was,  that  there  was  an  error  committed  by  the 
master  in  taking  the  testimony  in  relation  to  the  day  on 
which  the  last  machine  made  by  the  defendant  was  taken 
from  his  shop,  and  a  similar  error  by  the  defendant  in  his 
answer  on  the  same  point.  It  is  obvious,  that  if  the  con- 
clusion of  the  court,  as  indicated,  is  correct,  there  could 
be  no  necessity  for  the  reference  moved  for,  as  the  legal 
aspect  of  the  question  would  not  be  affected  by  the  ad- 
mission that  the  facts  were  as  claimed  by  the  defendant. 

It  is  further  insisted  in  argument,  by  the  counsel  for  the 
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defendant,  that  the  complainant  has  precluded  himself 
from  taking  a  decree,  in  his  favor,  hy  allowing  llie  de- 
fendant to  be  examined  as  a  witness  before  the  master,  on 
the  reference  to  him,  and  numerous  authorities  are  cited, 
to  the  effect  that  if  a  complainant  in  chancery  exanunes  a 
defendant  as  a  witness,  it  is  a  waiver  of  his  right  to  a  de- 
cree against  him.     Such,  under  ordinary  circumstances, 
is,  without  doubt,  the  rule  in  chancery.     But  it  is  not  ap- 
plicable to  the  present  case.    In  the  first  place,  there  is  no 
evidence  before  the  court  that  the  defendant  was  examined 
as  a  witness  before  the  master,  at  the  suggestion  or  re- 
quest, or  with  the  knowledge  of  the  complainant.    There 
is,  however,  another  answer  to  this  objection.    By  the 
seventy-seventh  rule  of  the  rules  adopted  by  the  Supreme 
Court  of  the  United  States,  regulating  the  chancery  prac- 
tice of  the  Circuit  Courts,  it  is  provided,  that  "the  master 
shall  regulate  all  the  proceedings  in  every  hearing  before 
him,  upon  every  such  reference;  and  he  shall  have  fall 
authority  to  examine  the  parties  in  the  cause,  upon  oath, 
touching  all  matters    contained  in    the  reference,"  etc. 
These  rules  were  adopted  by  the  Supreme  Court,  under 
the  authority  of  an  act  of  Congress,  and  are,  of  course, 
obligatory  on  the  Circuit  Courts.    And  the  eighth  rule  of 
this  court,  declaring  that  "interest  in  the  event  of  a  suit 
shall  not  render  a  witness  incompetent,  unless  he  be  a 
party  to  the  suit,"  neither  conflicts  with,  nor  abrogates, 
the  seventy-seventh  rule  of  the  chancery  practice.    The 
Circuit  Court  has  not  the  authority  to  rescind  a  rale 
adopted  by  the  Supreme  Court  for  the  government  of  its 
practice  in  chancery.    And  the  eighth  rule,  above  quoted, 
excluding,  by  implication,  a  party  from  being  a  witness, 
was  obviously  intended  to  apply  to  cases  at  law. 

It  is  also  contended  in  argument,  that  the  complainant 
is  not  entitled  to  a  decree  for  profits  in  this  suit,  if  an  in- 
fringement is  proved,  for  the  reason  that  the  right  to  sae 
for  and  recover  damages  for  piracies  has  not  vested  in 
him,  bv  the  assignments  of  Wilson  to  Bloomer,  and  of 
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Bloomer  to  Bicknell.  It  is  claimed  by  counsel  that  the 
latter  assignment  is  only  of  the  right  of  Bloomer  to  ^'  build 
machines  in  Hamilton  county,  and  can  not  be  held  to 
imply  a  right  in  the  assignee  to  sue  for  damages  accruing 
from  infringements/'  These  assignments  have  been  before 
noticed.  Wilson's  assignment  to  Bloomer  was,  ^^  of  all  his 
remaining  interest  in  the  patent"  within  the  territory 
designated,  and  Bloomer  assigned  his  right  to  build  the 
machines,  without  any  reservation  of  a  right  to  any  dam- 
ages that  may  have  accrued  from  infringements,  or  of  a 
right  to  sue  for  them.  It  was,  without  doubt,  competent 
for  him  to  have  reserved  this  right ;  but  not  having  done 
so,  and  now  asserting  no  claim,  there  is  no  reason,  per- 
ceptible to  the  court,  why  the  complainant,  as  the  assignee 
of  Bicknell,  being  vested  with  the  entire  interest  in  the 
patent,  should  not  protect  his  rights  by  suit  in  his  own 
name.  Bloomer  certainly  has  no  interest  in  the  patent, 
nor  could  he  be  compelled  to  join  in  any  proceeding,  hav- 
ing for  its  object  the  establishment  of  the  rights  of  the 
complainant  under  the  patent.  Besides,  there  is  no  allega- 
tion or  proof  to  the  effect  that  any  of  the  infringements 
complained  of,  in  this  suit,  transpired  during  the  period 
that  Bloomer  held  his  interest  in  the  patent. 

It  is  further  insisted  by  counsel,  that  if  there  has  been 
an  assignment,  which  transfers  to  the  complainant  the 
right  to  sue  for  infringements  of  the  patent,  it  is  void,  for 
the  reason  that,  in  its  legal  effect,  it  is  an  assignment  of  a 
right  to  unliquidated  damages.  This  view  is  clearly  not 
sastainable.  The  profits  recoverable  in  an  action  for  a 
violation  of  an  exclusive  right,  under  a  patent,  are  not  re- 
garded in  the  light  of  unliquidated  damages.  The  right 
to  recover  rests  upon  the  principle  that  the  party  com- 
plained of  has  unlawfully  appropriated  to  himself  the 
benefits  of  an  improvement  or  discovery  which  belongs 
exclusively  to  another;  and  that,  so  far  as  he  has  made 
profit  by  such  appropriation,  he  is  liable  to  the  party  in- 
jured.   This  profit  is  ascertainable  by  evidence;  and  does 
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not,  like  the  claim  for  damages  in  an  action  for  a  tort, 
rest  in  the  mere  discretion  of  a  coart  or  jury. 

The  remaining  inquiry  relates  to  the  construction  of  the 
contract  between  Wilson  and  Bicknell  and  Jenkins.    The 
counsel  for  the  complainant  insists  that  the  clause  granting 
the  exclusive  right  ^^  to  make,  use,  and  vend  to  others  to 
construct  and  use  ^  the  Wood  worth  planing  machine  within 
the  territorial  limits  designated,  imports  a   right  in  the 
grantee  to  construct  for  sale  or  use  elsewhere,  and  wher- 
ever a  market  can  be  found ;  and  that  consequently  the 
construction  of  the  machine,  within  those  limits,  by  the 
defendant,  though  sold  for  use  outside  such  limits,  ie  an 
infringement  of  the  exclusive  right  of  the  complainant, 
and  that  he  is  entitled  to  a  decree  for  the  profits  derived 
from  such  infringement,  as  proved  by  the  testimony  in  the 
case.    On  the  other  hand,  it  is  contended  that  the  limita- 
tion as  to  territory  applies  alike  to  the  right  of  making, 
and  to  the  right  of  vending  and  using ;  and  that  the  com- 
plainant can  not  claim,  under  the  contract,  any  exclasive 
right  to  make  the  machines  for  sale  or  use,  except  within 
the  territory  described.     And  it  is  argued  that,  as  a  nec- 
essary result,  if  machines  are  made  by  one  having  no 
license  or  authority,  within  those  limits,  for  sale  or  use 
elsewhere,  it  is  merely  a  technical  infringement  of  the 
complainant's  right,  and  does  not  afford  a  basis  for  a  decree 
for  an  account  of  profits  on  the  sales  of  the  machines  so 
made  and  sold. 

As  before  noticed,  the  proof  is  clear  that  the  defendant 
has  made  no  machines  which  have  been  sold  or  used  within 
the  territory  mentioned  in  the  contract.  He  asserts  in  his 
answer  a  right  to  sell  them  elsewhere,  without  the  license 
or  consent  of  the  complainant,  and  without  being  answer- 
able for  the  profits.  If  this  construction  of  the  contract 
is  sustained,  it  is  clear  the  complainant  is  entitled  only  to 
nominal  damages  for  the  infringement.  In  that  case  he 
would  have  no  right  to  invoke  the  aid  of  a  court  of  chan- 
cery, as  the  law  would  afibrd  a  plain  and  adequate  remedy. 
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It  is  obvioQs,  therefore,  that  the  cooBtructioo  of  the  con- 
tract referred  to,  presents  a  material  question  for  the  de- 
cision of  the  court.  In  the  case  of  Bicknett  and  Jenkins  ▼• 
Todd  it  aLf  5  McLean,  286,  which  was  an  application  to 
Judge  McLean  for  an  injunction,  the  learned  judge,  after 
giving  a  synopsis  of  the  contract,  says  :  "  Under  this  con- 
tract, Bicknell  and  Jenkins  have  a  right  to  make  for  use, 
within  the  district  specified,  the  planing  machines,  under 
the  restrictions  named ;  and  they  have  also  a  right  to  all 
the  receipts  under  the  thirteen  licenses  granted,  they  pay- 
ing to  Wilson  the  sum  stipulated/'  The  question  arising 
in  this  case,  whether  Bicknell  and  Jenkins,  under  the  con- 
tract, bad  the  exclusive  right,  within  the  territory  defined, 
to  make  machines  for  sale  and  use  outside  of  it,  did  not 
arise  in  the  case  referred  to,  and  was  not  decided  by  Judge 
McLean.  It  is,  therefore,  an  open  question  in  this  court, 
and,  perhaps,  not  wholly  free  from  difficulty.  I  will  state 
briefly  the  conclusions  to  which  I  have  been  brought  on 
the  point  stated ;  and,  in  doing  so,  may  properly  express 
my  regrets  that  I  can  not  have  the  aid  of  my  brother  judge 
in  its  consideration  and  decision. 

This  contract,  in  its  terms,  grants  to  Bicknell  and  Jenkins 
"  the  exclusive  right  to  make,  use,  and  vend  to  others  to 
construct  and  use  "  the  Woodworth  planing  machine,  for 
the  full  term  of  the  patent,  within  the  limits  specified.  It 
does  not,  in  express  words,  extend  the  grant  to  the  right 
of  constructing  machines,  within  those  limits,  for  sale  or 
use  elsewhere.  It  is  equally  clear  there  is  nothing  in  the 
contract  which  expressly  negatives  such  a  right.  The 
intention  of  the  parties  must,  therefore,  be  sought  for;  and 
if  that  can  be  ascertained  by  reference  to  the  entire  instru- 
ment, it  will  furnish  a  guide  in  giving  it  a  construction,  in 
reference  to  the  point  under  consideration. 

And  here  it  is  material  to  notice,  that  the  person  having 
the  title  to  a  patent  for  a  new  or  improved  mechanical 
structure,  has  three  distinct  rights,  which  he  may  dispose 
of  separately  to  different  individuals.    These  are :  the  right 
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to  make  the  machine,  the  right  to  ase,  and  the  right  to 
vend.  In  the  case  of  BickneU  and  Jenkins  v.  Todd  ei  (d.j 
before  referred  to,  Judge  McLean  distinctly  recognizes  this 
doctrine,  as  applicable  to  the  contract  now  in  question.  He 
remarks,  that  ^^  these  rights  have  been  treated  as  distinct 
by  the  parties  to  this  contract;"  and  adds]:  "This  is  clear 
from  the  words  of  the  contract,  and  especially  from  that 
part  of  it  which  reserves  the  right  of  Hudson  and  Hagbes 
to  make  a  machine,  which  had  been  granted  to  them  by 
Wilson." 

At  the  date  of  this  contract,  Wilson  held  the  entire 
interest  in  the  Woodworth  patent,  including  the  territory 
named,  except  so  far  as  he  had  previously  granted  certain 
rights  within  it.  By  his  contract  with  BickneU  and 
Jenkins,  he  transferred  his  interest  to  them,  subject  to  the 
restrictions  and  limitatioos  specified.  In  this  transfer,  it 
seems  clear  he  intended  to  distinguish  between  the  right 
to  make  the  machine  generally,  and  the  right  to  make  for 
use,  within  the  limits  designated.  While  there  is  no  lim- 
itation as  to  the  former,  the  latter  right  is  cautiously 
guarded  and  restricted.  Wilson,  prior  to  the  date  of  the 
contract,  had  granted  several  licenses  to  use  the  machine 
in  Hamilton  county,  and,  in  his  contract  with  BickneU  and 
Jenkins,  reserved  the  right  of  licensing  other  machines  in 
the  district  mentioned,  upon  the  condition  that  the  number 
should  not  exceed  thirteen.  BickneU  and  Jenkins  bound 
themselves  not  to  "  erect  for  use,  use,  or  directly  or  in- 
directly authorize  to  be  used,  within  said  territory,  any 
machines,  until  the  number  is  or  shall  be  reduced  to  eight." 
Under  this  restriction,  it  is  obvious  they  could  expect  but 
little  profit  from  the  right  granted  them  within  the  district 
described,  except  what  they  might  realize  from  the  receipts 
to  which  they  were  entitled,  from  the  machines  licensed 
by  Wilson.  They  could  build  and  use  no  new  machine 
within  the  district  till  the  number  licensed  was  reduced 
from  thirteen  to  eight.  And  as  to  making  machines,  their 
right  was  only  that  of   replacing  such  of   the  number 
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licensed  as  might  become  unfit  for  use.  This  would  seem 
to  be  an  inadequate  consideration  for  the  |2,500  whioh  they 
were  to  pay,  yearly,  for  the  rights  granted  to  them ;  and 
wonid  justify  the  conclusion  that  the  right  to  make  the 
machines  was  intended  to  have  a  wider  meaning. 

In  the  argument  of  the  counsel  for  the  complainant,  it  is 
contended  that  the  right  to  make  and  the  right  to  use  the 
nuichine,  in  the  contract  under  consideration,  are  distinct 
and  independent,  and  that  the  parties  intended  to  separate 
them.  It  is  insisted,  therefore,  that  while  Bicknell  and  Jenk- 
ins are  restricted  in  their  right  to  make,  for  use,  within  the 
territory  named,  there  is  no  limitation  to  their  right  to  make, 
for  sale,  without  that  territory.  This  is  probably  the  true 
construction  of  the  contract.  But  then  the  inquiry  arises, 
does  the  grant  of  the  naked  right  to  construct,  import  a 
right  to  Bicknell  and  Jenkins  to  sell  for  u^e,  outside  of  the 
the  territory  named  ?  The  right  to  make  carries  with  it  the 
right  to  sell ;  but  does  it  necessarily  imply  the  right  to  use 
the  machine  when  made  and  sold  ?  According  to  the  argu- 
ment of  the  complainant's  counsel,  the  mere  right  to  make, 
with  the  right  to  sell,  may  be  vested  in  one  person,  while 
the  right  to  grant  a  license  for  the  use  of  the  machine  may 
be  in  another.  Has  Wilson,  in  his  contract,  parted  with  the 
right  to  authorize  the  use  of  the  machines,  to  be  made  by 
Bicknell  and  Jenkins,  for  sale  outside  of  Hamilton  county, 
and  the  adjacent  territory,  in  Kentucky  ?  Upon  the  sup- 
position that  he  had  granted  the  right,  Bicknell  and  Jenk- 
ins were  authorized  to  make  and  license  for  use  anywhere 
within  the  United  States.  I  can  not  perceive  anything  in 
the  terms  of  this  contract  justifying  the  conclusion  that  a 
right  so  immensely  valuable  was  transferred  by  Wilson. 
The  consideration  named  in  the  contract  would  certainly  be 
no  equivalent  for  such  a  right.  But,  on  the  supposition 
that  Wilson  transferred,  without  limitation  as  to  any  terri- 
tory outside  of  that  named  in  the  contract,  the  mere  right 
to  construct  the  machines  for  sale,  reserving  the  right  to 
license  such  machines  for  use,  the  contract  becomes  intelli- 
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gible,  and  the  intentioa  of  the  parties  obvious.  In  this 
view,  it  excites  no  sarprise  that  Wilson  should  have  granted, 
without  restriction  or  limitation,  the  right  to  manufacture 
the  machines  for  sule  anywhere,  beyond  the  limits  of  the 
district  specified.  His  policy  was  to  encourage  the  making 
of  the  machines,  since  his  profits  from  licenses  would  be 
increased  in  proportion  to  the  number  made  and  sold.  The 
city  of  Cincinnati,  being  one  of  the  principal  centers  of  bus* 
iness  in  the  West,  and  of  easy  access  from  various  points, 
would  be  a  desirable  place  for  the  manufacture  of  the  ma- 
chines. From  thence,  they  would  readily  find  their  way 
into  the  smaller  towns  and  villages. 

If  this  view  of  the  contract  is  correct,  it  follows  that  the 
defendant  has  infringed  the  complainant's  exclusive  right  to 
make  the  machine,  by  constructing  machines  within  the 
district  defined,  and  selling  them  elsewhere,  and  must  ac- 
count for  the  profits  accruing  to  him  from  such  violation  of 
the  right  of  the  complainant.  And  the  question  is  pre- 
sented, upon  what  principle  shall  these  profits  be  estimated? 
Counsel  assume  that  the  complainant  occupies  the  position, 
and  is  entitled  to  all  the  rights  of  an  assignee  of  the  entire 
interest  in  the  Woodworth  patent,  and  as  such  is  entitled  to 
an  account  for  all  profits,  including  the  price  charged  as  the 
profit  of  the  assignee,  on  the  sale  of  his  rights  under  the 
patent.  But  I  am  unable  to  perceive  the  justice  of  a  de- 
cree in  this  case  on  that  basis.  If  the  right  granted  to 
Bicknell  and  Jenkins,  as  to  all  territory  outside  of  that  de- 
scribed in  the  contract,  was  the  naked  right  to  construct  the 
machine,  with  a  right  to  sell,  but  not  to  license  for  use,  the 
rule  of  damages  must  be  their  actual  profit  from  the  man- 
ufacture of  the  machine,  excluding  any  profit  as  a  patentee. 

I  am  aware  that,  in  his  treatise  on  Patents,  Mr.  Curtis 
asserts  a  principle  that  may  seem  to  be  in  conflict  with  that 
on  which  it  is  proposed  to  place  the  decree  in  this  case.  He 
says :  ^^  When  a  patentee  sells  to  another  a  patented  machine 
naade  by  himself,  or  permits  such  person  to  make  the  ma- 
chine, the  party  thus  authorized  becomes  a  licensee,  with 
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tbe  right  of  Belling  the  machine,  which  carries  with  it  the 
right  of  using  it."  Sec.  195.  With  ut  controverting  this 
doctrine,  I  doubt  its  applicability  to  the  casa  before  the 
court.  This  case  must  be  disposed  of  with  reference  to  the 
contract  between  the  parties.  As  before  stated,  this  con- 
tract was  made  and  so  regarded  by  the  parties,  with  refer- 
ence to  the  rights  of  the  patentee,  or  his  assignee,  of  mak- 
ing, of  vending,  and  of  using  a  patented  machine,  as  dis- 
tinct and  separable,  and  as  capable  of  being  vested  in  dif- 
ferent persons ;  as  before  noticed,  this  principle  was  ex- 
pressly sanctioned  by  Judge  McLean,  in  the  case  referred  to, 
and  he  held  that  the  parties  to  this  contract  seemed  so  to  have 
understood  it.  The  doctrine  laid  down  by  the  writer  -just 
mentioned,  does  not  therefore  apply  to  this  contract.  If  the 
right  of  Bicknell  and  Jenkins  was  a  mere  right  to  construct 
the  machine  within  certain  limits,  implying  a  right  to 
sell  outside  of  such  limits,  but  without  any  right  to  use,  or 
authorize  others  to  use,  the  machine,  the  injury  sustained 
by  the  complainant,  as  the  result  of  tbe  defendant's  in- 
fringement of  his  exclusive  right,  is  to  be  measured  by  the 
profit,  which,  as  a  manufacturer  and  not  as  a  patentee, 
he  realized  from  making  it. 

The  report  of  the  master  shows  that  the  defendant,  on 
his  own  account  and  in  connection  with  his  partner,  Bon- 
sall,  constructed  and  sold  nine  machines;  and  that  the 
amount  usually  paid  to  the  patentee,  for  the  right  to  make 
machines,  is  |225  each.  It  does  not  appear,  from  the  re- 
port, whether  this  is  inclusive  or  exclusive  of  the  profit 
made  by  the  manufacturer.  This  profit,  as  it  seems  to  the 
court,  furnishes  the  rule  for  fixing  the  amount  of  the  decree. 
For  the  purpose  of  ascertaining  this,  there  must  be  a  further 
reference  to  the  master,  unless  tlie  parties  can  agree  on  the 
amount. 

Case  referred  back  to  the  master  for  the  purpose  of  stating 
an  account,  in  accordance  with  the  principles  stated. 
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(CIRCUIT  COURT.) 

Eliza  Shaeelky  bt  al.  v.  A.  M.  Tatlob  bt  al. 

The  law  is  well  settled,  tliat  a  penon  oocapying  the  position  of  a  fidaciary 
can  not  be  a  parchaser  of  the  trust  property,  even  in  the  absence  of  any 
ground  for  the  presumption  of  actual  fraud. 

Where  three  persons  were  administrators  of  an  insolyent  estate,  and  bad 
obtained  an  order  from  the  probate  court  for  the  sale  of  the  decedent's 
land  to  pay  debts,  and  at  the  sale  a  note  was  taken  for  a  part  of  the 
purchase  money,  payable  to  the  administrators,  upon  which  suit  was 
brought,  judgment  obtained,  and  the  property  offered  for  sale  by  the 
sheriff  on  execution,  and  at  the  sale  one  of  the  administrators  became 
the  purchaser  at  two-thirds  of  the  appraisement :  Held,  that  such  ad- 
ministrator did  not  occupy  a  fiduciary  relation  to  the  land,  and  that 
the  sheriff's  deed  vested  a  good  title  in  him. 

If  the  purchaser  coald  be  Tiewed  on  any  ground  as  a  trustee,  under  the 
facts  of  this  case,  the  creditors  of  the  insolyent  decedent,  and  not  the 
heirs,  would  be  the  proper  persons  to  impeach  the  sale. 

Mills  ^  Hoadlyy  for  complain  ante. 

BaU  ^  Skinner^  and  Collins  ^  HerroUy  for  defendants. 

Opinion  op  the  Court  : 

The  qaeetions  Bubmitted  in  this  case  arise  on  a  demurrer  to 
a  bill  in  equity.  The  facts  set  forth  in  the  bill  may  be  briefly 
stated  as  follows:  In  1816,  James  E.  Bailey  died  without 
issue,  intestate  and  insolvent,  seized  of  an  interest  of  one 
undivided  half  in  certain  real  estate  in  Cincinnati,  which  he 
held  in  common  with  one  John  B«  Enness,  leaving  a  widow, 
Eliza  Bailey,  since  deceased,  and  a  sister,  Susan  Shakeley, 
wife  of  Robert  Shakeley,  a  citizen  of  Adams  county,  in  the 
State  of  Pennsylvania,  his  only  heir  at  law.  Susan  Shake- 
ley  died  in  said  county  in  1825,  leaving  several  children,  all 
of  tender  age,  who,  including  the  heirs  of  one  since  deceased, 
are  the  complainants  in  this  case. 

Eliza  Bailey,  widow  of  James  K.  Bailey,  and  William 
Barr  and  James  Eeys,  were  duly  appointed  administratrix 
and  administrators  of  the  estate  of  said  Bailey;  and  having 
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filed  their  petition  in  the  Probate  Conrt  for  the  sale  of  the 
interest  of  said  Bailey,  in  the  real  estate  described  in  the 
bill,  to  pay  the  debts  owing  by  his  estate,  in  March,  1817, 
an  order  of  sale  was  made  by  said  court,  and  in  pursuance 
thereof,  in  September,  1818,  the  property  was  sold  to  Sam- 
uel Still,  for  the  snm  of  two  thousand  dollars ;  for  which  he 
executed  his  notes  in  equal  amounts,  payable  in  one,  two, 
and  three  years,  secured  by  mortgage.  The  sale  was  ap- 
proved of,  and  confirmed  by  the  court  of  probate,  and  a 
deed  was  made  by  the  administrators.  The  sale,  it  appears, 
was  made  free  from  any  claim  of  dower  by  the  widow,  but 
with  the  understanding  that,  in  lieu  of  dower,  she  should 
receive  the  interest  on  one-third  of  the  purchase  money 
during  her  life,  and  that,  at  her  death,  the  principal  should 
be  returned  to  the  estate,  and  applied  to  the  payment  of  the 
debts. 

The  purchaser.  Still,  having  failed  to  pay  the  notes  given 
for  the  purchase  money,  was  sued  on  one  or  more  of  them ; 
and  in  1824,  the  administrators  of  Bailey  obtained  a  judg- 
ment against  him,  in  the  Court  of  Common  Pleas  of  Ham- 
ilton county.  Execution  was  issued  on  this  judgment,  which 
was  levied  on  the  property  described  in  the  bill ;  of  which 
said  Still  was  then  the  sole  owner,  having  previout^ly  pur- 
chased the  undivided  interest  of  said  Enness  therein.  In 
1826,  the  property  was  offered  at  public  sale  by  the  sheriff 
of  Hamilton  county,  upon  the  execution  issued  as  before 
stated,  and  was  sold  to  said  William  Barr  for  f  1,868,  that 
being  two-thirds  the  appraised  value.  This  sale  was  con- 
firmed by  the  court,  and  an  order  made  requiring  the  sheriff 
to  execute  a  deed  to  the  purchaser.  The  sheriff  by  his  deed, 
dated  August  81, 1826,  conveyed  the  premises  to  William 
Barr,  under  whom  the  defendants  in  this  case  severally 
claim  title.  It  is  alleged  that  these  defendants  purchased 
with  notice  of  the  facts  charged  in  the  bill;  and  the  com- 
plainants pray  that  the  purchase  made  by  Barr,  as  above 
mentioned,  may  be  held  to  be  a  purchase  in  trust  for  them ; 
and  that  on  being  reimbursed  to  the  amount  paid  by  them^ 
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with  interest,  the  present  claimants  may  be  decreed  to  con- 
vey the  portions  of  the  property  held  by  them  respectively 
to  the  complainants,  and  also  to  account  to  them  for  the 
rents  and  profits. 

It  is  also  averred  in  the  bill,  that  the  complainants  are 
now,  and  have  been  since  their  birth,  residents  of  Pennsyl- 
vania, and  until  recently  were  minors ;  and  had  no  knowl- 
edge of  the  facts  set  forth  in  their  bill  till  about  the  year 
1858. 

Upon  the  facts  thus  alleged  in  the  bill,  the  main  inquiry 
presented  by  the  demurrer  relates  to  the  character  and  legal 
effect  of  the  purchase  of  the  property  by  Barr,  one  of  tlie 
administrators  of  the  decedent,  Bailey.  The  complainants 
insist  that  Barr  occupied  a  fiduciary  relation  to  the  property, 
and  that  the  purchase  falls  within  the  settled  rule  of  law, 
which,  on  grounds  of  public  policy,  prohibits  a  truetee 
from  purchasing  property  held  in  trust.  And  they  ask  that 
the  conveyance  to  Barr  may  be  held  to  be  a  deed  of  trust, 
and  as  such  inuring  to  the  benefit  of  the  complainants,  as 
the  legal  heirs  of  Bailey.  In  support  of  the  demurrer 
to  the  bill,  it  is  contended:  1.  That  Barr  did  not  stand  in 
the  relation  of  a  trustee,  and  that  the  sale  and  conveyance 
vested  in  him  a  perfect  title  in  his  own  right.  2.  That  as 
the  estate  of  Bailey  was  largely  insolvent,  if  a  trust  estate 
can  be  created,  Barr  holds  the  property  as  the  trustee  of  the 
creditors  of  Bailey,  who  alone  are  interested  in  the  question ; 
and  that  the  creditors,  not  being  made  parties  to  the  bill, 
no  decree  can  be  entered  in  the  case.  3.  That  if  these  com- 
plainants ever  had  a  claim  to  relief,  they  are  barred  by  the 
lapse  of  time  and  the  statute  of  limitations. 

It  is  not  proposed  to  examine  the  numerous  cases  referred 
to  by  the  counsel  for  the  complainants,  to  sustain  the  doc- 
trine that  a  trustee  can  not  purchase  the  property  held  by 
him  in  trust.  It  is  undeniably  true,  that  while  some  courts 
of  the  highest  respectability  have  limited  the  application  of 
the  doctrine  to  cases  where,  from  the  facts,  there  was  either 
actual  or  constructive  fraud  on  the  part,  of  the  trustee,  the 
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current  of  dedmons  is  against  the  validity  of  purchases  by 
any  one  holding  a  fiduciary  relation  to  the  property  sold, 
without  any  inquiry  as  to  the  circumstances  of  the  sale,  or 
the  motive  of  the  trustee  in  becoming  a  purchaser.  The 
courts  hold,  with  great  propriety  and  force  of  reasoning, 
that  sound  policy  requires  that  persous  in  a  fiduciary  char- 
acter  should  have  no  temptation  to  use  trust  property  for 
their  own  benefit  and  to  the  i&jury  of  the  cestui  que  tmat 
And  if  the  present  case  falls  within  this  principle,  the  relief 
sought  for  by  these  complainants  must  be  awarded,  unless 
denied  to  them  on  other  grounds. 

But  the  court  do  not  perceive  the  applicability  of  the  rule 
referred  to,  to  the  case  stated  in  this  bill.  Barr,  the  pur* 
chaser  of  the  property  in  question,  was  one  of  three  admin- 
istrators of  an  insolvent  estate.  Upon  a  proper  showing  to 
the  Probate  Court,  by  the  administrators,  that  it  was  neces- 
sary to  sell  the  real  estate  of  the  decedent  to  pay  debts,  an 
order  for  that  purpose  was  made,  under  which  Still  became 
the  purchaser  of  the  property.  The  administrators  made 
return  of  the  sale,  and  the  usual  order  for  its  ^confirmation 
was  made,  and  also  an  order  that  the  administrators  should 
convey  the  ^^  premises  to  the  purchaser."  A  deed  was  ac- 
cordingly executed,  which  vested  the  legal  title  to  the  prop- 
erty in  the  purchaser,.  Still .  From  that  time,  the  adminis- 
trators were  separated  from  all  connection  with  it  as  fidu- 
ciaries. It  appears  that  subsequently,  in  default  of  the  pay- 
ment of  the  notes  given  by  the  purchaser  for  the  real  estate 
sold,  it  became  necessary  to  bring  suit  on  one  or  more  of 
these  notes,  in  which  suit  the  nances  of  the  three  adminis- 
trators were  used  as  plaintiffs.  A  judgment  was  obtained 
by  the  administrators ;  and  upon  an  execution  against  the 
defendant,  the  property  purch^^sed  by  him  at  the  sale  by 
the  administrators,  as  also  the  undivided  half  which  he  had 
acquired  by  purchase  from  Enness,  was  levied  upon.  Hav- 
ing been  duly  appraised^and  advertised,  as  required  by  law, 
it  was  offered  at  public  sale  by  the  sheriff  of  Hamilton 
county,  and  Barr,  being  the  highest  bidder,  was  the  pur- 
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chaser.  The  sale  thus  made  was  confirmed  by  the  proper 
court,  and  in  pursuance  of  the  order  of  the  court,  the  sheriff 
conveyed  the  property  to  Barr. 

It  may  be  remarked  here,  that  there  is  no  allegation  in 
the  bill,  nor  any  ground  presented  for  an  inference,  that 
these  proceedmgs  were  not  condacted  in  the  most  perfect 
good  faith.  The  sum  bid  for  the  property  by  Barr  being 
two-thirds  its  appraised  value,  after  applying  one-third  to 
the  satisfaction  of  the  widow's  claim  of  dower,  was  paid 
to  the  administrators,  and  by  them  distributed  to  the  cred- 
itors of  the  estate.  Neither  is  there  any  averment  in  the 
bill  that  Barr  made  any  profit  for  himself  by  the  pur- 
chase. 

The  main  ground  on  which  courts  have  rested  their  con- 
demnation of  fiduciary  purchases  is,  that  the  trustee  has 
control  of  the  sale  of  the  property,  and  thus  is  exposed  to 
the  temptation  of  resorting  to  fraudulent  management  in 
the  sale,  thereby  to  subserve  his  own  interests,  at  the  sac- 
rifice of  the  interests  of  those  for  whom  he  is  the  trustee. 
Hence,  at  a  sale  by  administrators  or  executors  of  property 
belonging  to  their  decedent,  they  are  not  allowed  to  become 
purchasers,  for  the  reason  that  they  appoint  the  time  and 
place,  and  have  the  entire  management  of  the  sale.  But 
this  has  no  application  to  the  sale  at  which  Barr  was  the 
purchaser.  The  property  sold  to  him  was  not  trust  prop- 
erty, the  title,  legal  and  equitable,  having  vested  in  Still, 
the  defendant  in  the  execution.  It  was  levied  on  and  sold 
to  satisfy  the  execution  against  him.  The  sale,  and  all  the 
proceedings  connected  with  it,  were  conducted  by  the 
sheriff,  the  officer  who  by  law  was  authorized  to  perform 
this  duty,  without  any  interference  or  attempted  control  on 
the  part  of  Barr  or  his  co-administrators. 

It  would  seem  to  be  a  clear  proposition  that  a  sale  thus 
made  is  not  liable  to  the  objections  which  usually  invalidate 
a  fiduciary  sale.  It  is  clearly  not  within  the  principle  on 
which  such  sales  are  held  to  be  void,  for  the  reason  that  the 
purchaser,  though  his  name  as  an  administrator  was  neces- 
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aarily  used  in  the  snit  against  Still,  had  no  control  over 
the  Bale.  It  was  impossible,  therefore,  that,  by  any  agency 
on  his  part,  he  could  prevent  the  fallest  competition  at  the 
sale,  or  by  any  device  or  management  effect  a  purchase  at 
an  unfair  price. 

Two.  cases  have  been  referred  to  by  counsel,  one  from  the 
Vermont  and  one  from  the  Georgia  Reports,  in  which  it  is 
said  the  court  ignored  the  distinction  between  a  purchase 
by  an  administrator  or  executor  of  property  held  as  the 
representative  of  a  decedent,  and  property  levied  on  to  sat- 
isfy a  judgment  in  which  an  administrator  or  executor  is  a 
party  plaintiff.  I  have  not  had  an  opportunity  of  referring 
to  these  cases,  and  do  not,  therefore,  know  the  precise 
grounds  on  which  the  decisions  were  placed.  But,  consid- 
ering the  distinction  intimated  as  obvious,  and  as  entitled 
to  a  controlling  influence  in  the  consideration  of  the  ques- 
tion, I  am  not  prepared  to  sanction  the  doctrine  which  the 
cases  cited  are  supposed  to  sustain.  It  is  not  within  the 
reason  of  the  rule  of  law  condemning  fiduciary  purchases, 
and  there  is  certainly  nothing  in  the  facts  presented  in  the 
bill  requiring  so  stringent  an  application  of  the  doctrine. 
As  before  intimated,  there  does  not  appear  to  have  been 
any  unfairness,  much  less  fraud,  in  the  purchase  of  the 
property  in  question.  It  was  sold  at  its  fair  value,  and  its 
proceeds  applied  to  the  payment  of  the  debts  owing  by  the 
estate. 

But,  if  the  facts  presented  warranted  the  implication  that 
Barr,  the  purchaser  of  the  property,  can  be  viewed  as  hav- 
ing acquired  merely  a  trust  estate,  the  inquiry  may  prop- 
erly be  made,  to  whose  benefit  did  the  trust  inure?  The 
estate  of  the  decedent  Bailey  was  insolvent,  and  paid  only 
fifty  cents  on  the  dollar  of  the  debts  owing.  It  would 
seem,  therefore,  that  his  heirs  could  have  no  possible  inter- 
est in  the  sale  and  disposition  of  his  estate,  as  there  is  no 
pretense  that  in  any  event  there  would  have  been  any  sur- 
plus for  distribution  after  the  payment  of  the  debts.  If, 
therefore,  there  is  any  ground  of  compliant  a^inst  the 
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administratorfl,  it  should  be  urged  by  the  creditors,  and  not 
by  the  heirs  of  Bailey.  But  the  creditors  are  not  parties 
to  this  bill  and  ask  nothing  at  the  hands  of  this  court 
And  this  is  a  fall  answer  to  the  prayer  of  the  bill,  so  £eu* 
as  the  equities  of  the  heirs  are  concerned. 

The  case  of  Chronister  v.  Bushey,  7  Watts  &  Serg.  152, 
is  cited  as  sustaining  the  doctrine  that  it  is  the  right  of  the 
heirs  to  impeach  a  sale  by  an  administrator  or  executor, 
even  where  the  estate  is  insolvent  In  that  case,  however, 
the  property  purchased  belonged  to  the  estate  of  which 
the  administrator  was  the  representative.  It  was,  in  fact,a 
sale  by  the  administrator,  and  of  which  he  bad  the  entire 
control,  and  there  were  facts  in  the  case  justifying  the 
inference  of  fraud  on  the  part  of  the  administrator.  It 
was  possible,  that  if  the  sale  had  been  fairly  made  and  the 
property  sold  at  its  full  value,  there  might  have  been  a 
residuum  for  the  heirs.  The  court  held,  therefore,  that  as 
the  heirs  had  a  remote  or  contingent  interest  in  the  sale, 
it  was  competent  for  them  to  impeach  it  without  the  inter- 
position of  the  creditors  of  the  estate.  It  is  not  necessaiy 
to  inquire  into  the  correctness  of  the  decision  in  the  case 
referred  to.  The  facts  in  that  case  have  no  analogy  to 
those  in  the  case  before  the  court,  and  the  law  as  sanc- 
tioned by  the  Pennsylvania  court  has  no  application  to 
this  case. 

Regarding  the  reasons  stated  as  conclusive  against  the 
right  of  the  complainants  to  the  relief  sought  for,  the 
demurrer  is  sustained  and  the  bill  dismissed.  It  is  not 
therefore  necessary  to  inquire  or  decide  whether  the  com- 
plainants are  barred  by  the  statute  of  limitations  or  the 
lapse  of  i\TM, 
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(circuit  court.) 
Thb  United  States  v.  H.  C.  Corwin  bt  al. 

TrMiary  transcripts,  showing  the  state  of  accounts  as  between  the  goTem- 
ment  and  a  disbursing  officer  of  the  United  States,  are  prima  f<ieU 
evidence,  and  admissible  as  such  in  a  suit  against  the  officer  or  his 
sureties  on  an  official  bond. 

The  act  of  Congress  provides  that  in  a  suit  on  such  bond  no  item  of  credit 
shall  be  allowed,  unless  it  has  previously  been  submitted  to  and  dis* 
allowed  by  the  proper  accounting  officers. 

But  it  is  competent  for  the  officer  or  his  sureties  to  prove  that  a  disputed 
item  of  credit  claimed  had  been  thus  presented  and  disallowed,  although 
the  treasury  transcript  does'not  show  such  presentation  and  rejection. 

Where  the  evidence  proves,  to  the  satisfaction  of  a  Jury,  in  a  suit  on  the 
bond  of  a  disbursing  officer,  that  money,  reasonable  in  amount,  was 
paid  by  such  officer,  and  services  were  rendered  by  him  in  good  faith, 
in  the  proper  discharge  of  his  official  duties,  such  payment  and  service^ 
if  not  prohibited  by  law,  may  be  allowed  as  credits. 

Stanley  MatthewSy  District  Attorney ^  for  United  States. 
Corwin  ^  WardeUy  for  defendants. 

Charge  of  thb  Court: 

This  is  a  suit  against  the  defendants,  as  sureties  in  the 
official  bond  of  Henry  Harvey,  a  sub-Indian  agent  of  the 
United  States  for  the  Osage  Indians.  The  condition  of  the 
bond  is,  in  substance,  that  Harvey  shall  faithfully  perform 
all  bis  duties  as  such  sub-Indian  agent,  and  faithfully  ac- 
count for  all  moneys  received  by  him,  and  all  property 
which  shall  come  officially  into  his  possession. 

Transcripts  from  the  books  of  the  treasury  department 
have  been  offered  in  evidence,  purporting  to  show  the 
moneys  advanced  by  the  United  States  to  the  subagent, 
and  showing  a  nominal  balance  against  him  of  $13,558. 
Although,  by  act  of  Congress,  these  treasury  transcripts 
are  made  legal  evidence  for  the  government,  they  are  not 
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conclusive  as  to  the  amouDt  due,  and  it  is  the  right  of  the 
principal  and  the  sureties,  in  an  official  bond,^o  prove  that 
there  are  credits  which  do  not  appear  in  the  account,  and 
which  ought  justly  to  be  allowed.  And  in  the  present  case, 
it  is  admitted  by  the  district  attorney  that  the  sub-Indian 
agent  is  entitled  to  large  items  of  credit,  reducing  the  actual 
claim  of  the  government  to  the  sum  of  ?1,545.56,  for  which 
he  claims  a  verdict.  This,  then,  is  the  amount  in  contro- 
versy, and  it  will  be  for  the  jury  to  decide  whether  the  de- 
fendants in  this  suit  are  liable  for  the  sum  claimed,  or  any 
other  amount.  And  the  decision  of  this  issue  must  depend 
on  the  evidence  in  the  case.  For  the  government,  although 
the  party  plaintiff  occupies  a  footing  of  perfect  equality 
with  a  citizen  as  to  the  admissibility  and  force  and  effect  of 
evidence,  except  in  cases  where,  from  considerations  of  pub- 
lic policy,  immunities  and  privileges  may  have  been 
specially  conferred  upon  it  by  law,  it  has  been  found  nec- 
essary, for  the  prevention  of  frauds  on  the  treasury,  to  pro- 
vide by  law,  that  in  any  suit  by  the  government  for  a  bal- 
ance due  on  an  official  bond,  no  credit  shall  be  allowed, 
unless  the  items  claimed  as  credits  have  been  previously 
presented  to  the  proper  accounting  officer,  and  have  been 
by  him  disallowed  in  whole  or  in  part.  The  only  excep- 
tions in  the  law  are,  where  the  officer  claiming  the  credits 
was  absent  in  a  foreign  country,  or  prevented  by  some  other 
unavoidable  cause  from  their  presentation.  But  any  items 
of  credit,  which  do  not  appear  in  the  treasury  statement, 
and  which  have  been  presented  and  disallowed  by  the 
accounting  officer,  may  be  proved  by  the  party  charged; 
and  if  just  and  legal,  will  be  admitted  as  proper  credits. 
And,  with  a  commendable  spirit  of  liberality,  the  courts  of 
the  United  States,  in  controversies  between  the  government 
and  the  sureties  in  an  official  bond,  have  held  that  where 
an  item  of  expenditure,  or  an  act  of  official  service,  was 
fairly  within  the  range  of  the  legal  duties  and  obligations 
of  an  officer,  he  and  his  sureties  are  entitled  to  a  just  allow- 
ance.    But,  in  the  strictness  required  by  law  in  passing  on 
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the  daims  of  an  officer  or  his  saretieB,  there  is  a  neoessity 
that  this  limitation  should  be  strictly  observed. 

It  is  not  proposed  to  detain  the  jury  by  a  critical  refer- 
ence to  the  items  ^f  the  treasury  statements  in  this  case. 
This  document  will  be  with  the  jniji  and,  with  other  evi- 
dence adduced,  will  be  considered  by  them.  There  are 
some  disputed  items  in  controversy.  Without  referring  to 
these  in  detail,  it  will  be  sufficient  to  state  the  following 
general  rules  for  the  guidance  of  the  jury  in  forming  their 
verdict.  Mrst  Every  item  of  credit  claimed  by  Harvey, 
as  Indian  subagent,  which  has  been  presented  to  the 
accounting  officer  of  the  Treasury  department,  and  by  him 
rejected,  if  proved  to  the  satisfaction  of  the  jury  to  be 
just  and  equitable,  ought  to  be  allowed.  Second.  If  the 
credit  claimed  is  for  money  paid  by  the  subagent,  or  for 
a  service  rendered  by  him  in  pursuance  of  law,  or  instruc- 
tions from  the  proper  department  sanctioned  by  law,  he 
and  his  sureties  are  entitled  to  its  allowance.  Third.  If 
the  jury  are  satisfied  that  the  money  paid  by  the  officer,  or 
the  service  rendered,  was  in  good  faith  and  the  charge  rea- 
sonable in  amount,  and  that  the  payments  or  service 
pertained  properly  to  his  official  duties,  and  were  not  pro- 
hibited by  law,  they  may  be  allowed  as  credits. 

Applying  these  rules  to  the  disputed  items  of  the  de- 
fendant's claim,  it  will  be  for  the  jury  to  say  what  shall  be 
allowed  and  what  rejected.  They  will  carefully  examine 
and  weigh  the  evidence  before  them,  and  return  such  a 
verdict  as  in  their  judgment  shall  be  just  and  equitable. 

The  jury  returned  a  verdict  for  the  United  States  for  the 
amount  claimed  as  due  from  the  subagent. 
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(CIRCUIT  COURT.) 
ThOMPBOK   ASTb   FoBBMAir   V.  ClNOINKATIy  WiLimroTOif   A3n> 

Vasisbyills  'Railroad  Compaist. 

trnd«r  a  oontraot  for  th«  delivery  of  nine  thousand  tons  of  railroad  {ron, 
tbe  oontraot  is  not  oomplied  with  on  the  Bhipment  of  the  iron. 

Where  flve  hundred  and  ninety  tons  of  iron  shipped  under  such  a  oontraei 
were  lost  at  sea,  the  risk  of  the  transportation  was  on  the  seller. 

In  estimating  the  loss  of  the  purchaser,  by  reason  of  the  non-deliTory  of 
the  iron  thus  lost,  the  rule  of  damage  is  the  difference  between  the 
contract  price  and  the  market  ralue  at  the  time  and  place  of  the 
delivery. 

Walker^  Kebler  ^  Force^  for  plaintiffii. 
Henry  Stanberyj  for  defendants. 

Opinion  of  thb  Court: 

This  case  involves  the  construction  of  a  contract  in 
writing  entered  into  at  the  city  of  New  York  by  the  plaint- 
ifi,  through  their  agents,  and  Franklin  Corwin,  as  i^nt 
and  president  of  the  Cincinnati,  Wilmington  and  Zanes- 
ville  Railroad  Company,  April  1, 1852.  By  this  contract, 
the  plaintiffs,  manufacturers  of  railroad  iron  in  Wales, 
agreed  to  sell  to  the  defendant  9,000  tons  of  railroad 
iron  at  $38  per  ton ;  2,500  tons  of  which  was  to  be  shipped 
to  New  Orleans  on  or  Jbefore  the  15th  of  September  fol- 
lowing, and  2,500  tons  to  be  shipped  to  that  place  by 
the  Ist  of  January  following ;  the  remaining  4,000  tons 
to  be  shipped  to  New  York  by  the  1st  of  January  follow- 
ing. It  appears  that  the  whole  of  the  9,000  tons  of  iron 
was  shipped  by  the  plaintiff,  of  which  590  tons  were  lost  at 
sea.  The  remaining  tons  of  iron  were  received  by  the  de- 
fendant, and  paid  for  according  to  the  contract,  with  the 
exception  of  a  balance  of  $24,827.25. 

The  plaintiffs,  in  some  of  the  counts  of  their  declara- 
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tion,  claim  payment  for  the  whole  9,000  tone  at  the  con* 
tract  price.  la  some,  they  seek  to  recover  only  the  said 
sum  of  924,827.25,  unpaid  on  the  iron  delirered,  with  the 
interest. 

In  support  of  the  claim  for  full  payment  of  the  9,000 
tons,  it  is  insisted  that  under  the  contract  the  plnntiA^ 
obligation  was  complied  with  on  the  shipment  of  the  iron, 
and  that,  on  proof  of  shipment,  they  are  entitled  to  judg- 
ment  for  the  whole  quantity  at  the  contract  price.  Does 
the  contract  warrant  this  construction?  It  seems  clear, 
taking  the  whole  contract  together,  that  the  plaintiffii 
were  bound  to  deliver  the  iron  at  the  limes  and  places 
mentioned,  and  that  there  was  no  obligation  to  pay  until 
and  unless  it  was  delivered.  Indeed,  it  is  a  part  of  the  con- 
tract that  defendant  shall  make  payment  for  the  iron  as 
the  same  shall  be  delivered,  implying  that  the  delivery 
was  a  condition  precedent  to  the  obligation  to  pay. 
There  is  also  an  express  obligation  on  the  defendant 
to  have  an  agent  at  the  two  places  of  delivery  to  receive 
the  iron — ^from  which  the  obligation  to  deliver  is  plain. 
All  the  circumstances  of  the  case  negative  the  presump- 
tion that  it  was  the  meaning  of  the  parties  that  there  was 
to  be  any  payment  till  the  delivery  of  the  iron.  Is  the 
plaintiff  entitled  to  recover  the  amount  unpaid  on  the  iron 
delivered  7  The  defendant  has  given  notice  that  he  will 
claim  as  a  set-off  to  this,  the  damages  sustained  by  him, 
by  reason  of  the  non-delivery  of  the  590  tons  of  iron  lost 
at  sea.  It  is  agreed  that  between  the  date  of  the  contract 
and  the  latest  date  mentioned  for  the  delivery  of  the  iron, 
the  market  value  had  risen  to  $72.50  the  ton.  If  the  con- 
tract is  for  the  delivery  of  the  iron,  it  follows  that  the 
plidntiff  is  liable  for  damage  fl^ustained  by  defendant  for 
the  non-delivery.  The  risk  of  the  transportation  was  on 
the  plaintiff. 

The  rale  of  damage  in  such  case  is  the  difference 
between  the  contract  price  and  the  market  value  at  the  time 
and  place  of  the  delivery.    It  is  to  be  inferred,  from  the 
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fact  that  defendant  contracted  for  9,000  tons,  that  the 
whole  was  necessary  for  his  purposes,  and  it  is  shown  that 
he  was  obliged  to  buy  the  deficient  quantity  at  the  then 
market  price.  He  is  damaged,  therefore,  to  the  amount 
that  he  is  obliged  to  pay  beyond  what  he  had  contracted  to 
pay.  It  can  make  no  difference,  in  the  view  taken  of  this 
contract,  that  the  plaintiffs  shipped  the  iron,  and  that  it 
was  lost  at  sea.  Snch  loss  is  his  misfortune,  bnt  is  no 
answer  to  the  contract  to  deliver.  Deducting  the  damage 
sustained  by  the  defendant  for  the  non-delivery  of  the  590 
tons,  there  is  still  a  balance  due  the  plaintifls,  for  which 
judgment  will  be  entered.  This  balance  is  $4,472.25,  with 
interest  from  December  24, 1853. 


(circuit  court.) 
Sackbtts  Hasbor  Bake  v.  Frbbland  T.  Babbt  bt  al. 

Under  section  9  of  the  act  of  Congress  of  February  10,  1866,  "to  divide 
the  State  of  Ohio  into  two  judicial  districts,"  which  provides  ''that 
suits,  not  of  a  local  nature,  shall  be  brought  in  the  courf  of  the  dis- 
trict where  the  defendant  resides;  but  if  there  be  more  than  one 
defendant,  and  they  reside  in  different  districts,  the  plaintiff  may  soe 
in  either: "  Held^  that  a  defendant  is  one  who  is  a  real,  and  not  merely 
a  nominal  party  to  the  suit,  and  who  has  either  directly  or  indirectly 
an  interest  adverse  to  the  claim  of  the  plaintiff,  and  may  be  in  some 
way  affected  by  the  judgment  or  decree  to  be  entered. 

JET.  Stanbery  and  Cormne  ^  HayeSy  for  complainants. 

TUden  ^  CurweUy  for  defendants. 

Opinion  of  thb  Court: 

This  is  a  bill  in  chancery  prosecuted  in  the  names  of  the 
Sacketts  Harbor  Bank,  a  banking  institution  located  at  Buf- 
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&\o,  in  the  State  of  New  York,  and  Jessie  C.  Dunn  and 
othersy  citizens  of  said  State,  against  Ebenezer  F.  Osbom 
and  several  other  persons  averred  to  be  citizens  of  the 
State  of  Ohio.  The  complainants  allege  that  they  are 
stockholders  in  the  Union  Bank  of  Sandasky  city,  and  sue 
in  that  character.  They  charge,  in  their  bill,  that  a  part  of 
the  defendants  were  directors  and  officers  of  said  Union 
Bank ;  and  that,  in  violation  of  their  doty  as  such,  and  in 
frand  of  the  rights  of  the  stockholders,  at  a  time  when 
the  bank  was  profitably  engaged  in  its  business,  they 
assigned  all  its  effects  in  payment  of  its  debts ;  thereby 
patting  an  end  to  the  practical  exercise  of  its  franchises  and 
Ixinctions  as  a  bank,  and  greatly  lessening  the  value  of  its 
stock.  The  prayer  of  the  bill  is  for  an  account,  and  for  a 
decree  for  the  effects  of  the  bank,  so  far  as  there  are  any ; 
and  also  for  damages  and  compensation  for  the  wrongftil 
assignment. 

The  defendants,  Osbom,  Barry,  Sadler,  Hubbard, 
Witherell,  Johnson,  and  Bill,  have  filed  a  plea  to  the  juris- 
diction of  this  court,  averring :  1.  That  Theodore  Torrey, 
named  as  a  defendant  in  the  bill,  was  a  citizen  of  Missouri, 
at  the  commencement  of  this  suit,  and  still  resides  there ; 
and  that  process  has  not  been  served  on  him.  2.  That 
the  said  Osborn,  Barry,  and  the  other  defendants  above 
named,  are  citizens  of  the  State  of  Ohio,  and  residents  of 
the  l^orthem  District  of  said  State,  within  which  district 
they  were  severally  served  with  process  in  this  case. 
8.  That  the  only  parties,  defendants  in  this  suit,  who  are 
residents  and  citizens  of  the  Southern  District  of  Ohio,  are 
Ezekiel  S.  Haines,  administrator  of  E.  H.  Haines,  Samuel 
Marfield,  and  W.  W.  Bierce,  who  are  stockholders  in  said 
Union  Bank  of  Sandusky,  and  have  no  interest  in  the 
subject-matter  of  this  suit,  except  as  such  stockholders ;  that 
their  interests  are  identical  with  those  of  the  complainants, 
and  that  this  suit  is  brought  for  their  benefit  as  well  as  for 
the  complainants ;  and  that  no  relief  is  sought  from  the  said 
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IftBt-named  defendants,  who  are  merely  colorable  parties  to 
this  suit,  and  made  defendants  for  the  purpose  of  giving 
jurisdiction  to  this  conrt. 

A  general  demurrer  has  been  fQed  to  this  plea ;  and,  on 
this  demurrer,  the  only  question  requiring  the  consideration 
of  the  court  is,  whether^  upon  the  case,  as  presented,  tins 
court  has  jurisdiction.  In  the  decision  of  this  question,  the 
court  will  not  regard  with  nice  scrutiny  the  mode  of  its 
presentation.  Mere  technical  exceptions  to  the  manner  in 
which  the  facts  are  pleaded  will  not  avail,  when  it  appears 
the  court  can  not  rightfully  exercise  jurisdiction  in  the  case« 
This  being  ascertained,  it  is  the  plain  duty  of  the  court  at 
once  to  dismiss  the  bilL 

The  demurrer  admits  the  facts  set  forth  in  the  plea. 
These  facts,  as  applicable  to  the  question  under  considera- 
tion, are  that  the  three  defendants  above  named,  as  reddentB 
and  citizens  of  the  Southern  District  of  Ohio,  are  sued  as 
stockholders  in  the  Union  Bank  of  Sandusky,  and  have 
precisely  the  same,  and  a  common  interest^  with  the  com* 
plainants. 

In  the  argument  of  the  demurrer,  several  authorities  were 
cited,  applicable  to  the  general  question  of  the  jurisdiction 
of  the  courts  of  the  United  States,  in  relation  to  the  proper 
parties  to  give  jurisdiction  to  those  courts.  No  case  was 
referred  to  involving  the  precise  question  now  before  the 
court.  Its  decision  depends  on  the  construction  to  be 
given  to  section  9  of  the  act  of  Congress  of  February  10, 
1855,  ^^  to  divide  the  State  of  Ohio  into  two  judicial  dis- 
tricts.'' This  section  provides  ^^that  suits  not  of  a  local 
nature  shall  be  brought  in  the  court  of  the  district  where 
the  defendant  resides ;  but  if  there  be  more  than  one  de- 
fendant, and  they  reside  in  different  districts,  the  plaintifBi 
may  sue  in  either." 

It  is  insisted  by  the  complainant's  counsel,  that  this  pro- 
vision gives  them  the  option  of  suing  in  either  district,  as 
a  part  of  those  named  as  defendants  reside  in  the  Southern 
District;  and  this  presents  the  question  who  is  a  defendant 
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within  the  meaning  of  the  flection  of  the  fltatute  before 
qaoted  ?  Having  reference  to  the  organization  of  the  fed- 
eral courts,  and  the  grounds  on  which  jurisdiction  is  con- 
ferred, so  far  as  relates  to  the  parties  to  a  suit,  there  would 
seem  to  be  no  difficulty  in  finding  an  answer  to  the  question. 
A  defendant  is  one  who  is  a  real  and  not  merely  a  nominal 
party  to  the  suit,  and  who  has,  either  directly  or  indirectly, 
an  interest  adverse  to  the  claim  of  the  plaintiff,  and  may 
be  in  some  way  affected  by  the  judgment  or  decree  to  be 
entered. 

Applying  this  test,  it  is  clear  the  three  defendants  resid- 
ing in  the  Southern  District  are  not  necessary  or  proper 
parties.  The  suit  is  brought  by  stockholders  in  the  Union 
Bank  of  Sandusky,  charging  malfeasance  and  fraud  in  the 
directors  and  officers  of  that  institution,  and  seeking,  among 
other  things,  to  make  them  individually  liable  for  the 
injury  alleged  to  have  been  sustained  by  the  stockholders 
by  their  wrongful  acts.  There  is  no  iJlegation  that  the 
stockholders  residing  in  this  district,  or,  indeed,  any  of  the 
stockholders,  have  had  any  participation  in  these  acts. 
Nothing  is  averred  against  them ;  nor  does  the  bill  ask  for 
any  decree  against  them ;  and  it  is  beyond  all  controversy 
that  their  interests  are  identical  with  those  of  the  complain- 
ants, and  that  upon  a  hearing  on  the  merits,  the  bill,  as  to 
them,  would  be  dismissed. 

The  concludon,  therefore,  is  obvious  and  irresistible,  that 
the  three  persons  residing  in  the  Southern  District  are  made 
parties  in  this  suit  for  the  mere  purpose  of  conferring  juris- 
diction on  this  court. 

I  have  no  hesitancy,  therefore,  in  deciding  that  the 
demurrer  to  the  plea  must  be  overruled.  It  would  be  little 
less  than  an  act  of  usurpation  in  thia  court  to  exercise  the 
jurisdiction  claimed  for  it  in  this  case ;  and  the  complainants 
must,  therefore,  be  remitted  to  the  court  for  the  Korthem 
District  for  the  assertion  of  their  rights.  This  will  be 
attended  with  no  injury  to  them,  while  it  will  greatly  pro- 
mote the  convenience  of  the  real  defendants,  by  enabling 
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them  to  contest  the  claim  of  the  complainants  in  the  district 
in  which  they  reside,  and  in  the  vicinity  of  the  place  where 
the  transactions  in  controversy  have  occurred. 

The  demurrer  to  the  plea  to  the  jurisdiction  of  the  court 
is  overruled. 


(circuit  court.) 
Waikkbr  and  Brothers  v.  Abair  and  Anderson. 

A  failing  debtor  baa  an  undoubted  rigbt  to  pay  any  debt  which  be  justly 
owes,  and  to  secure  an  indorser  against  Habilityi  if  done  in  good  faith. 

Thompson  ^  Neamithj  for  plaintiffs. 
SnoiD  ^  Bradstreety  for  defendants. 

Opinion  of  the  Court  : 

This  is  a  motion  to  dismiss  the  writ  of  attachment 
issued  in  this  case^  upon  which  certain  goods  and  mer- 
chandise have  heen  seized  as  the  property  of  the  defend- 
ants and  are  now  in  the  possession  of  the  marshal.  The 
allegations  of  fraud  in  the  affidavit  on  which  the  writ 
issued,  are  that  the  defendants  have  disposed  of  and 
assigned  their  whole  property  with  the  intent  to  defraud 
their  creditors;  and  also  that  they  are  ahout  to  remove 
their  property  heyond  the  jurisdiction  of  this  court,  with 
the  intent  to  defraud  their  creditors. 

The  motion  to  dismiss  is  hased  on  a  denial  of  the  allega- 
tions of  fraud,  and  on  this  motion  a  numher  of  affidavits 
have  been  presented  by  the  defendants  and  also  counter 
affidavits  by  the  plaintiffs. 

The  facts  which  it  is  essential  to  notice  are,  that  for  some 
time  prior  to  the  16th  of  July  last,  the  defendants  had  been 
in  business  in  the  city  of  Cincinnati  as  a  mercantile  firm 
under  the  name  of  Adair  k  Anderson ;  that  on  the  said 
16th  of  July^  the  partnership  expired  by  its  own  limitation 
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and  Anderson  retired  from  the  firm.  The  basiness  was 
continaed  at  the  same  place  under  the  name  of  Adair  ft 
Brothers,  who  purchased  the  interest  of  Anderson,  giving 
him  their  note  for  f8,985,  with  Charles  W.  Hunter  as 
indorser.  Some  time  in  September  last,  it  appears,  the 
firm  of  Adair  ft  Brothers  became  embarrassed,  and  were 
apprehensive  they  could  not  sustain  themselves.  An  in- 
ventory of  their  stock  and  assets  was  taken,  from  which  it 
appears  their  goods,  at  eastern  cost,  were  valued  at  about 
117,000,  and  their  notes,  accounts,  etc.,  at  about  $21,000, 
making  together  $88,000.  Their  liabilities  at  the  time  were 
estimated  at  about  $85,000.  Apprehending  they  might  be 
pressed  by  their  creditors,  and  that  a  sacrifice  of  their 
stock  would  be  the  result — ^with  the  advice  of  counsel,  on 
the  8th  of  October,  they  sold  their  entire  stock  of  goods, 
with  all  their  assets,  to  Hunter,  taking  his  notes  therefor, 
at  the  estimated  value  as  above  stated,  payable  in  two, 
three,  and  four  years.  This  arrangement  was  not  carried 
out,  and  was  soon  after  entirely  abandoned,  by  the  advice 
of  counsel,  as  objectionable.  Immediately  after,  notice 
was  given  that  the  creditors  of  the  firm  would  be  paid 
either  in  goods  at  eastern  cost,  or  in  notes  held  by  the 
firm.  Many  availed  themselves  of  this  ofier,  and  prior 
to  the  10th  of  Ifovember,  the  payments  in  that  way 
amounted  to  about  $9,000.  With  two  or  three  exceptions, 
the  creditors  were  satisfied  with  this  arrangement,  and 
made  no  objection  to  it 

On  the  10th  of  If  ovember  the  stock  of  goods  had  become 
much  reduced  by  these  payments.  The  firm  were  then 
indebted  to  Charles  W.  Hunter,  on  their  note,  for  money 
borrowed  of  him  to  the  amount  of  $1,168,  and  he  was 
liable  for  the  firm  on  the  notes  to  Anderson,  on  which  he 
was  indorser  for  $8,985.  On  that  day,  to  secure  the  debts 
due  to  Hunter,  and  to  indemnify  him  for  his  liability  as 
indorser  on  the  notes  held  by  Anderson,  he  purchased  of 
Adair  ft  Brothers  the  entire  stock  of  goods  remaining,  at 
seventy-five  cents  on  the  dollar  of  the  eastern  cost.    The 
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goodfl  so  pnrcbased  amounted  to  fS^GSl.SS,  and  parsnant 
to  the  agreement,  Hunter  Burrendered  to  Adair  ft  Brothers 
the  note  he  held  on  them  for  II9I68,  and  assumed  the  pay- 
ment of  the  notes  held  by  Anderson.  For  the  balance  due 
from  Hunter  on  this  purchase,  being  f  598,  he  gave  his  note 
to  Adair  ft  Brothers,  which  has  been  applied  in  pajTuent 
of  a  debt  due  by  them.  Hunter  immediately  took  posses- 
sion of  the  goods,  and  continued  in  business  in  the  same 
house  occupied  by  Adair  ft  Brothers. 

On  the  21st  of  N'ovember,  Adair  ft  Brothers  found  it 
necessary,  for  the  interests  of  those  creditors  whose  claims 
had  not  been  satisfied,  to  make  a&  assignment  of  all  their 
remaining  property  aad  effects,  and  Charles  W.  Hunter 
was  named  as  the  assignee.  This  assignment  was  for  the 
equal  benefit  of  all  the  unpaid  creditors  of  Adair  & 
Brothers.  On  the  24th  of  November  the  goods  were  placed 
in  boxes  and  forwarded  by  railroad  to  Piqua,  in  the  State 
of  Ohio.  They  were  intercepted  at  Dayton,  in  transitu  to 
Piqua,  and  seized  by  the  marshal,  under  the  attachment 
issued  in  this  suit. 

The  question  arising  on  these  £etcts  is :  Was  there  fraud 
in  the  sale  of  the  goods  to  Hunter  made  on  the  10th  of 
November,  or  in  the  assignment  by  Adair  ft  Brothers  made 
on  the  21st  of  November? 

It  is  not  necessary  to  decide  whether  the  sale  to  Hunter 
of  the  8th  of  October  was  infected  with  either  actual  or 
presumptive  fraud. 

The  evidence,  however,  is  conclusive  that,  though  the 
arrangement  may  have  been  an  ityudicious  one,  no  fraud 
was  intended  by  the  parties.  The  affidavit  of  a  respectable 
legal  gentleman  proves  that  it  was  made  at  his  suggestion 
and  advice,  as  an  arrangement  that  would  be  beneficial 
alike  to  Adair  ft  Brothers  and  their  creditors.  But,  right 
or  wrong,  it  was  abandoned  by  the  parties,  and  nothing  is 
claimed  under  it.  And  in  my  judgment,  all  the  circum- 
stances considered,  there  is  nothing  in  this  sale  to  justify  an 
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onfiEtyorable  presamption  as  to  the  subseqaent  transactions 
between  these  parties. 

In  reference  to  the  sale  to  Honter,  made  on  the  10th  of 
November,  I  see  nothing  in  the  facts  which  condemn  it  as 
firaudulenty  either  in  fact  or  in  law.  Hunter  was  a  bona 
fide  creditor  of  Adair  &  Brothers,  to  the  amount  of  |1,158, 
for  cash  loaned  to  them,  and  was  liable  as  indorser  of  their 
paper  for  $8,935.  It  was  no  fraud  in  Adair  &  Brothers  to 
pay  the  debt  due  to  Hunter  and  indemnify  him  for  his 
losses  as  indorser.  A  failing  debtor  has  an  undoubted 
right  to  pay  any  debt  which  he  justly  owes,  and  to  secure 
a  friend  against  liability,  if  done  in  good  faith.  And  I  con- 
fess I  am  unable  to  perceive  any  indication  of  unfairness 
or  fraud  in  this  transaction.  The  evidence  is  conclusive 
that  the  price  paid  by  Hunter  for  the  goods — seventy-five 
per  cent,  on  their  eastern  cost — was  their  full  value,  and 
more  than  would  have  been  procured  for  them  if  sold  at 
auction  or  at  an  assignee's  sale.  As  to  the  fairness  and 
validity  of  the  general  assignment  to  Hunter,  made  on  the 
Slst  of  If  ovember,  there  seems  no  reason  to  doubt  It  was 
not  contemplated  when  the  sale  of  the  10th  of  that  month 
was  made  to  Hunter.  It  appears,  however,  that  after  the 
most  earnest  efforts  for  that  purpose,  the  firm  had  been 
unable  to  make  a  satisfactory  arrangement  with  all  the 
creditors.  They  had  settled  with  the  most  of  them  on 
terms  which  the  creditors  regarded  as  fair  and  honorable. 
They  had  offered  to  arrange  the  claim  of  the  plaintiff  on 
terms  as  favorable  as  they  could  in  justice  to  their  other 
unpaid  creditors.  The  proposition  had  been  declined,  and 
they  were  threatened  with  an  attachment.  It  was  under  ^ 
the  pressure  of  these  circumstances  that  they  made  the 
assignment  to  Hunter.  There  is  nothing  in  this  assign- 
ment which  has  the  taint  of  fraud.  It  was  made  with  th^ 
advice  and  under  the  direction  of  counsel,  having  full 
knowledge  of  the  parties  and  of  the  state  of  their  busi- 
ness affairs,  with  no  other  purpose  than,  to  secure  to  the 
creditors  of  the  firm  an  equal  distribution  of  the  proceeds 
11 
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of  their  remaining  property  and  effects.  It  is  not  pre- 
tended that  the  assignment  did  not  cover  all  the  property 
of  the  firm,  or  that  a  preference  was  given  to  one  or  more 
creditors.  And  the  proof  is  clear  that  there  was  no  conceal- 
ment or  disguise  in  any  of  the  transactions  between  the 
parties.  Pablic  notice  was  given  in  a  widely  circulating 
commercial  daily  paper  of  the  city,  two  days  after  the 
date  of  the  assignment,  which  negatives  the  idea  that  the 
transaction  was  intended  to  be  secret.  It  is  moreover  in 
proof  that  Adair  ft  Brothers  freely  conferred  with  and 
made  known  to  their  friends  and  creditors  the  unpleasant 
embarrassment  of  their  business  concerns,  and  the  means 
they  were  taking  to  close  their  affairs.  But  it  is  insisted 
by  the  plaintifi*'s  counsel  that  the  assignee  selected  by  them 
was  an  unsuitable  person  for  the  position,  and  that  his 
selection  raises  a  presumption  against  the  fairness  and 
honesty  of  the  transaction.  Without  noticing  all  the  facts 
in  evidence  as  to  the  suitableness  of  Charles  W.  Hunter,  it 
may  be  stated  that,  although  a  young  man,  he  had  gained 
the  confidence  of  those  in  whose  employment  he  had  been^ 
as  well  as  of  many  others  who  knew  him  for  his  strict 
integrity,  and  stood  high  in  their  estimation  as  a  young 
man  of  good  business  capacity.  Few  young  men  could 
establish  a  better  character  than  he  has  proved  by  a  num- 
ber of  witnesses,  the  truthfulness  of  whose  statements  is 
beyond  a  doubt.  He  also  had  pecuniary  means,  to  the 
amount  of  between  $4,000  and  (6,000 ;  and  his  intimate 
knowledge  of  all  the  business,  concerns  of  the  firm  of  Adair 
ft  Brothers,  in  connection  with  his  good  reputation,  seemed 
to  have  rendered  it  exceedingly  proper  that  he  should  be 
intrusted  with  the  settlement  of  their  business  as  assignee. 
It  is  also  urged  as  an  indication  of  fraud  in  the  assign- 
ment, that  an  effort  was  made  to  send  the  goods  assigned 
to  Piqua,  in  this  State.  This,  it  is  contended,  was  for  the 
purpose  of  concealment,  and  with  a  view  to  place  the 
property  beyond  the  jurisdiction  of  this  court  This,  how- 
ever, is  satisfactorily  explained  by  the  proofii  before  the 
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court  It  had  been  the  intention  of  the  firm,  before  they 
contemplated  an  assignment,  to  remove  the  goods  to  that 
place  for  sale.  The  reason  for  this  was,  that  they  wonld 
thereby  avoid  the  high  rent  they  were  paying  in  this  city, 
and  find  an  equally  ready  and  advantageous  market  for 
the  goods.  Hunter  concurred  in  this  view,  and  when  the 
property  was  placed  under  his  control  as  assignee,  very 
properly  decided  to  carry  it  out.  There  was  no  conceal- 
ment in  preparing  the  goods  for  shipment  or  in  sending 
them  away.  The  intimation  that  it  was  the  design  of  the 
parties  by  sending  them  to  Piqua,  to  place  them  beyond 
the  jurisdiction  of  this  court,  is  answered  by  the  fact  that 
they  would  have  been  as  fully  within  reach  of  the  process 
of  this  court  at  Piqua  as  at  Cincinnati. 

It  may  not  be  amiss  here  to  make  a  remark  in  reference 
to  the  facts  stated  in  Marshal  Sifford's  affidavit,  to  the 
effect  that  when  he  went  to  the  former  place  of  business 
of  the  firm  of  Adair  &  Brothers  for  the  purpose  of  execu- 
ting the  attachment,  one  of  the  firm  referring  to  the  goods 
being  removed  from  Cincinnati,  spoke  of  them  as  the 
property  of  the  firm,  and  not  of  Hunter.  This,  it  is 
insisted,  authorizes  the  conclusion  that  there  had  been  no 
bona  fide  sale  or  assignment  to  Hunter.  I  do  not  question 
the  truthfulness  of  the  marshal's  statement,  but  I  can  not 
suppose  the  conversation  to  which  he  testifies  sustains  the 
inference  attempted  to  be  drawn  from  it.  It  is  more  rea- 
sonable to  conclude  that  Mr.  Adair,  in  his  supposed  admis- 
sion that  the  property  still  belonged  to  the  firm,  had 
reference  to  the  fact  that  though  placed  in  the  hands  of  an 
assignee,  the  firm  still  had  an  interest  in  its  management 
and  disposal,  and  that  in  some  sense  it  still  belonged  to 
them.  Any  other  inference  is  so  utterly  in  conflict  with 
the  proof  before  the  court,  that  I  can  not  hesitate  to  adopt 
that  which  I  have  indicated.  It  is  incredible  that  Adair 
could  have  intended  to  ignore  facts  which  are  proved  by 
the  most  indubitable  evidence. 

But  I  do  not  propose  to  go  further  in  the  investigation 
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of  the  facts  involved  in  this  motion.  I  am  satisfied  the 
allegations  of  f rand  are  not  sustained,  and  I  may  be  allowed 
to  say  that,  in  my  judgment,  it  is  rare  that  the  conduct  of 
business  men,  in  embarrassed  or  insolvent  circumstances,  is 
so  free  from  exception  as  that  of  the  Adairs  would  seem  to 
be  from  the  evidence  before  me.  The  evidence  clearly  shows 
that  they  were  anxious  to  do  all  in  their  power  to  satisfy 
their  creditors.  All  their  movements  were  open  and  evince 
no  intention  to  conceal  anything  from  their  creditors. 
These  creditors,  with  one  or  two  exceptions,  were  entirely 
satisfied  with  the  course  they  have  pursued ;  the  afiidavits 
of  a  number  of  them  have  been  taken,  and,  without  an 
exception,  they  state  there  was  nothing  in  the  proceedings 
of  Adair  &  Brothers  with  which  they  were  dissatisfied. 
And  they  not  only  testify  that  after  years  of  business  inter- 
course with  the  firm,  they  have  always  found  them  honest 
and  honorable  in  their  transactions,  but  that  they  still  have 
unabated  confidence  in  their  fairness  and  integrity. 

The  motion  to  dismiss  the  attachment  is  sustained,  and 
the  property  attached  is  discharged. 


(DISTRICT  COURT.) 


John  Scott  and  John  A.  Dublb,  Owners  of  the  Stbam- 
BOAT  Torktown  N"o.  2,  V.  The  Steamboat  Dick  Kbtbs 

BT  AL.  

John  C.  Riley  et  al.  v  The  Steamboat  Yorktown  No.  2 

BT  AL. 

A  contract,  made  between  the  mastera  of  two  ateamboata,  providing  for  the 
exchange  of  certain  barges,  and  atipuhiting,  among  other  things,  that 
the  two  boats  "  shall  have  the  use  of  each  other's  barge  until  such  time 
as  they  can  meet  and  exchange  barges,  without  injury  or  loss  to  either 
party,"  must  have  a  reasonable  interpretation.  Slight  loss  or  inoonve- 
nience  would  not  justify  either  in  a  refusal  to  exchange;  but  each  party 
is  entitled  to  a  reasonable  time  to  make  the  necessary  arrangements  for 
an  exchange. 
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Where  the  intention  of  the  parties  is  saiBciently  apparent,  f^om  the  terms 
of  a  written  contract,  and  there  is  no  ambigaity,  either  latent  or  patent, 
it  is  clearly  inadmissible  to  give  parol  evidence  in  explanation  of  the 
agreement. 

Mills  ^  Hoadly^  for  libellants. 

Lincoln^  Smith  j*  Wamockf  for  respondenta. 

OpmiON  OP  THE  Couet: 

The  libel  in  this  case  asserts  a  claim  for  |660,  against  the 
steamboat  Dick  Eeyes  and  its  owners,  for  the  hire  of  the 
barge  Yorktown  No.  2,  belonging  to  the  owners  of  the  said 
steamboat  Yorktown  No.  2,  and  also  for  |12,  paid  for  re- 
pairs, nnder  circumstances  that  will  be  hereafter  noticed. 

In  the  second  of  the  above  cases,  the  libellants  allege  a 
claim,  against  the  said  steamboat  Yorktown  No.  2  and  its 
owners,  for  the  hire  of  the  barge  Damon,  the  property  of 
the  libellants,  from  January  2l8t  to  March  10, 1855,  a  period 
of  forty-seven  days,  at  t(20  per  day,  amounting  to  $940,  and 
also  for  an  incidental  charge  of  $40.70. 

The  libels  in  these  cases  were  filed  on  the  same  day ;  and 
by  the  agreement  of  the  proctors  on  both  sides  they  have 
been  consolidated,  and  are  submitted  as  one  case,  to  be  dis- 
posed of  by  one  decree. 

It  will  not  be  necessary,  in  deciding  the  points  arising  in 
this  controversy,  to  state  specially  the  allegations  of  the  libels 
and  answers  of  these  parties.  The  essential  facts  in  evidence 
are,  that  on  December  2,  1854,  the  said  Scott  and  Duble 
were  the  owners,  and  the  said  Scott  the  master  of  the  said 
steamboat  Yorktown  No.  2,  and  also  the  owners  of  a  barge 
used  in  connection  with  said  boat,  called  the  Yorktown  No.  2. 
At  that  date,  the  said  John  C.  Kiley  was  the  master,  and 
a  part  owner,  with  the  other  persons  named  in  the  libel,  of 
the  steamboat  Dick  Keyes,  and  two  barges,  called  Damon  and 
Pythias.  The  Yorktown  No.  2  was  a  large  boat,  equipped 
and  fitted  out  for  the  transportation  of  freight  and  passen- 
gers, and  employed  in  navigating  the  Ohio  and  MissisBippl 
rivers,  between  Cincinnati  and  New  Orleans,  using  the  barge 
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Yorktown  No.  2  as  a  lighter  and  also  for  the  carriage  of 
freight  The  Dick  Eeyes  was  exclusively  a  freight  boat, 
doing  business  between  the  places  above  named,  and  nsiDg 
the  said  two  bargee  in  tow  in  transferring  freight 

On  the  said  2d  of  December  the  said  steamboats  were 
lying  at  Cincinnati,  the  Yorktown  having  its  barge  in  pos- 
session, and  one  of  the  barges  of  the  Dick  Eeyes  being  at 
Louisville,  and  the  other  at  Paducah,  in  the  State  of  Ken- 
tucky. On  that  day,  the  said  John  0.  Riley,  as  master  of 
the  Dick  Eeyes,  executed  a  written  agreement,  as  follows : 

^'I,  John  0.  Kiley,  for  and  in  behalf  of  the  steamboat 
Dick  Keyesand  owners,  hereby  obligate  myself  and  said  boat 
to  pay  to  the  order  of  the  steamboat  Yorktown  No.  2  and 
owners  twenty  dollars  per  day,  for  the  use*  of  the  barge 
Yorktown  No.  2,  commencing  this  day,  and  continuing  until 
such  time  as  I  shall  deliver  to  them  either  of  the  barges, 
Damon  or  Pythias,  in  thorough  repair  and  ready  for  basi- 
ness.  It  is  then  understood  and  agreed,  that  said  steamboat 
Yorktown  No.  2  and  said  steamboat  Dick  Keyes  shall  have 
the  use  of  each  other's  barge  until  such  time  as  they  can  meet 
and  exchange  barges  without  injury  or  loss  to  either  party. 
It  is  also  further  understood,  that  should  the  steamboat 
Yorktown  No.  2  not  wish  to  use  the  barge  belonging  to  the 
steamboat  Dick  Keyes,  that  I  will,  for  and  in  behalf  of 
said  steamboat  Dick  Eeyes  and  owners,  pay  a  fair  remunera- 
tion for  the  use  of  the  said  barge,  belonging  to  the  steamboat 
Yorktown  No.  2,  until  such  time  as  I  shall  return  it  to  the 
said  boat  and  owners,  in  the  same  good  order  as  received.'* 

In  accordance  with  this  agreement,  the  barge  of  the  York- 
town  was  immediately  delivered  to  the  master  of  the  Dick 
Keyes,  and  soon  after  the  boat,  with  said  barge  in  tow, 
started  for  New  Orleans. 

On  the  29th  or  80th  of  December,  one  of  the  barges  of 
the  Dick  Keyes,  the  Damon,  having  been  sent  up  the  river 
for  that  purpose,  was  put  into  the  possession  of  the  master 
of  the  Yorktown ;  and  that  boat,  having  taken  on  board  a 
large  cargo  of  lard  in  barrels  and  tierces,  and  pork  in  boxes. 
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and  having  the  said  barge  Damon  in  tow,  laden  with  ^some 
eighteen  tons  of  oil-cake  in  bags,  left  Cincinnati  far  New 
Orleans  the  31st  of  December,  and  arrived  at  the  latter  place 
the  16th  or  17th  of  January,  1855. 

The  Dick  Eeyee  was  lying  at  New  Orleans  when  the 
ITorktown  arrived,  having  reached  there  some  time  before. 
Immediately  after  the  Yorktown  landed  at  New  Orleans  the 
master  of  the  Dick  Keyes  notified  the  master  of  the  Tork- 
town  that  he  did  not  wish  any  longer  to  ^retain  his  bitrge, 
and  requested  an  exchange  of  barges.  This  request  was  not 
acceded  to,  for  reasons  which  will  be  noticed  hereafter. 
And  on  the  19th  of  January,  the  master  of  the  Dick  Keyes, 
not  having  freight  for  the  Yorktown's  barge,  sent  it  to  Al- 
giers, opposite  to  New  Orleans,  and  placed  it  in  possession 
of  a  person  there,  under  an  agreement  to  pay  seventy-five 
cents  per  day  for  keeping  it.  On  the  same  day,  it  appears, 
the  Dick  Keyes  started  for  Cinq^nuati.  This  was  a  day  or 
a  day  and  a  half  after  the  Yorktown  arrived. 

After  the  Dick  Keyes  left  New  Orleans  the  master  of  the 
Yorktown,  then  expecting  to  get  a  full  cargo  for  his  boat, 
loaded  the  barge  Damon,  with  a  quantity  of  bulk  chalk,  for 
OincinnatL  Failing  to  secure  such  a  cargo  as  would  justify 
towing  the  barge  to  Cincinnati,  he  sent  it  across  the  river  to 
Algiers,  and  left  it  in  charge  of  the  same  person  who  had 
the  keeping  of  the  Yorktown's  barge,  with  instructions  to 
retain  it  till  further  orders  from  him. 

On  the  10th  of  March  following,  the  Dick  Keyes  returned 
to  New  Orleans.  The  Yorktown  not  being  there,  the  mas- 
ter of  the  Dick  Keyes  directed  the  chalk,  which  had  been 
stored  on  the  barge  Damon,  then  lying  at  Algiers,  to  be 
transferred  to  the  barge  of  the  Yorktown,  lying  at  the  same 
place.  This  was  done  at  an  expense  of  $40.70,  which  was 
paid  by  the  master  of  the  Dick  Keyes,  who  then  took  pos- 
session of  the  Damon. 

There  is  no  controversy  as  to  the  claim  made  by  the 
owners  of  the  Yorktown  for  the  hire  of  its  barge  from  the 
2d  to  the  Slst  of  December.  This  claim  of  $580  was  dis- 
tinctly admitted  by  the  master  of  the  Dick  Keyes  when  pre- 
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sented  at  New  Orfeans  in  Janaary,  and  he  requested  a  post- 
ponement of  payment  until  the  return  of  his  boat  to  CiuciD- 
nati.  It  is  also  admitted  in  the  libel  of  J.  C.  Kiley  and 
others,  in  one  of  the  cases  under  consideration.  The  only 
question,  therefore,  before  the  court  grows  out  of  the  claim 
of  the  owners  of  the  Dick  Eeyes,  for  the  use  or  hire  of  the 
barge  Damon  from  the  21st  of  January  to  March  10, 1855. 
As  already  noticed,  they  claim  compensation  for  this  period, 
being  forty-seven  days,  at  $20  per  day,  making  f  940,  which, 
adding  the  claim  of  $40.70  for  unlading  the  chalk,  leaves 
a  balance  against  the  Yorktown's  owners  exceeding  $400. 
For  this  sum  a  decree  in  favor  of  the  owners  of  the  Dick 
Eeyes  is  asked  for. 

The  right  of  the  owners  of  the  Dick  Keyes  to  recover 
anything  depends  mainly  on  the  inquiry,  whether  under  the 
contract  which  has  been  noticed  and  the  facts  proved,  the 
master  of  the  Yorktown  was  bound  to  return  the  barge  Da- 
mon on  the  19th  of  January,  when  notified  by  the  master 
of  the  Dick  Eeyes,  at  New  Orleans,  that  he  wished  the  barge 
to  be  delivered  to  him.  The  circumstances  under  which 
this  request  was  made  have  been  partially  adverted  to;  but 
it  is  proper  here  to  notice  that  the  master  of  the  Yorktown, 
in  taking  the  large  quantity  of  oil-cake  on  the  barge,  had 
signed  a  bill  of  lading  in  which  it  was  specially  agreed  that 
the  oil-cake  should  remain  on  board  for  four  days,  if  neces- 
sary, after  the  arrival  of  the  boat  at  Kew  Orleans.  This 
oil-cake,  it  appears,  was  intended  for  market  in  Europe;  and 
the  shipper,  wishing  to  avoid,  if  possible,  the  heavy  expense 
of  its  removal  to  a  warehouse  and  thence  to  a  vessel  for  ship- 
ment abroad,  had  caused  the  proviso  just  noticed  to  be  in- 
serted in  the  bill  of  lading,  expecting  that  within  the  four 
days  named  there  would  be  a  vessel  in  port  to  which  the 
oil-cake  could  be  directly  removed  without  the  expense  of 
drayage,  storage,  etc.  The  evidence  shows,  that  within 
the  four  days  the  oil-cake  was  shipped  on  a  vessel  for  ex- 
portation abroad. 

In  reference  to  the  written  contract  between  the  parties 
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for  the  exchange  of  barges,  there  would  seem  to  be  no  dif- 
ficaltj  in  giving  it'an  intelligent  construction  without  refer- 
ence to  any  evidence  by  parol  of  facts  or  circumstances 
coDoectedJwith  its  execution.  The  intention  of  the  parties 
is  sufficiently  apparent  from  the  terms  of  the  written  agree- 
ment; and  as  there  is  no  ambiguity,  either  latent  or  patent, 
it  is  clearly  inadmissible  to  ^ve  parol  evidence  in  explana- 
tion or  contradiction  of  the  agreement.  It  is  one  of  the 
provisions  of  the  contract  that  the  two  boats  ^*  shall  have  Ou 
me  of  each  othet^s  barge  until  sueh  time  as  they  can  meet  and 
exchange  barges  wUhout  injury  ct  loss  to  either  party. *^  There 
is  no  other  restriction  or  limitation  as  to  the  right  to  ex- 
change except  that  which  the  parties  have  expressly  stated. 
From  the  terms  of  the  agreement,  and  the  circumstances 
existing  when  it  was  made,  it  is  obvious  that  neither  party 
considered  it  important  to  fix  on  any  time  or  place  where 
the  exchange  should  be  made;  and  they  therefore  made  the 
exchange  to  depend  on  the  question  whether  it  could  be 
done  "without  injury  or  loss  to  either  party." 

This  clause  must  have  a  reasonable  interpretation.  The 
ftct  that  some  inconvenience  or  slight  loss  would  result  to 
one  or  both  parties  from  an  exchange  would  not  justify 
either  in  a  refusal  to  exchange.  Each  party  was  entitled  to 
a  reasonable  time  to  make  the  necessary  arrangements  for 
an  exchange.  As  already  noticed,  the  Dick  Eeyes  was  at 
New  Orleans  and  nearly  ready  to  leave  when  the  Yorktown 
arrived ;  and  the  request  for  the  exchange  was  made  imme- 
diately after  the  arrival  of  the  latter  boat.  The  Keyes  re- 
mained only  a  day  or  a  day  and  a  half  after  the  arrival  of 
the  Torktown,  and  having  sent  the  Yorktown's  barge  to  Al- 
giers left  port  for  Cincinnati.  This  did  not  allow  a  reason- 
able time  to  the  master  of  the  Yorktown  to  unlade  and 
deliver  the  barge.  It  was  clearly  within  the  contemplation 
of  the  parties,  in  making  the  agreement  for  the  exchange 
of  barges,  that  they  should  be  used  in  the  transportation  of 
freight ;  and  it  is  clearly  implied,  from  the  agreement,  that 
a  reasonable  time  should  be  allowed  to  either  party  to  make 
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the  ezchange.  The  &ct8  show  that  it  was  impoBBible  to 
deliver  the  barge  of  the  Dick  EeyeB  immediately  on  the 
request  being  made.  It  was  laden  with  a  large  quantity  of 
oil-cake,  shipped  by  its  owner  under  an  express  agreement 
that,  if  necessary,  it  should  remain  four  days  on  board  afto 
the  arrival  of  the  boat  at  If  ew  Orleans.  The  master  of  the 
Yorktown  had  an  undoubted  right  to  make  such  an  agree- 
ment, and  was  in  no  way  restricted  from  doing  so  by  the 
contract  for  the  exchange  of  barges.  And,  if  it  was  of  im- 
portance to  the  master  of  the  Dick  Eeyes  to  have  the  pos- 
session of  the  barge  before  startiug  from  New  Orleans  he 
should  have  waited  long  enough  to  have  enabled  the  master 
of  the  Yorktown  to  have  complied  with  the  request  for  an 
exchange  without  '^injury  or  loss.''  Under  the  agreement 
for  the  shipment  of  the  oil-cake  a  heavy  loss  would  have 
been  incurred  by  unlading  it  and  sending  to  a  warehouse  for 
safe-keeping.  The  facts,  therefore,  clearly  warrant  the  con- 
clusion that  there  could  not  have  been  an  immediate  delivery 
of  the  barge  ^^ without  loss  or  injury;''  and,  therefore,  that 
the  master  of  the  Yorktown  did  not  violate  the  agreement 

If  there  had  been  unreasonable  delay  in  unlading  the 
barge,  the  Yorktown  would  have  incurred  liability  in  failing 
to  deliver  it  when  requested;  but  the  evidence  is  that  the 
boat  and  the  barge  were  unloaded  as  promptly  as  circum- 
stances would  permit.  It  is  clear  the  master  of  the  York- 
town  could  have  no  interest  in  postponing  the  delivery  of 
the  barge  unnecessarily ;  and  there  is  no  ground  for  the  in- 
ference that  he  was  influenced  by  any  improper  motive  in 
not  complying  with  the  request  for  the  exchange.  Nor  can 
it  be  presumed,  from  the  facts,  that  the  owners  of  the  Dick 
Eeyes  sustained  any  injury  from  the  non-delivery  of  the 
barge.  The  barge  of  the  Yorktown  was  in  the  possession 
of  the  master  of  the  Dick  Keyes,  and  if  that  boat  needed  a 
barge  when  leaving  New  Orleans,  the  master  had  an  un- 
doubted right  to  retain  and  use  the  Yorktown's  barge. 

But,  if  it  were  conceded  that  the  master  of  the  Yorktown 
violated  the  agreement  for  the  exchange  of  barges,  does  it 
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follow  that  the  owners  of  the  Dick  Keyes  are  entitled  to 
recover  the  charter  value  of  their  barge  from  the  date  of  the 
request  for  an  exchange  until  they  obtained  possession,  on 
the  10th  of  March  following?  This  they  claim  in  their  libel, 
asserting  the  charter  value. of  the  barge  to  be  twenty  dollars 
a  day.  The  proof  is,  that  the  charter  value  of  such  a  barge 
was  ten,  fifteen,  or  twenty  dollars  a  day.  This,  however, 
must  necessarily  depend  on  circumstances  existing  at  the 
time.  If  the  state  of  business  was  snch  that  no  profitable 
employment  for  a  barge  could  be  found,  it  is  evident  the 
charter  value  would  be  nothing,  as  no  one,  in  that  state  of 
things,  would  hire  it.  The  evidence,  in  this  case,  is  alto- 
gether conclusive,  that  from  the  middle  of  January  to  the 
middle  of  February,  1855,  the  river  business  at  New  Or* 
leans  was  unusually  stagnant,  and  that  freight  for  Cincin* 
nati  was  exceedingly  scarce,  and  when  procurable  was  taken 
at  very  low  rates.  In  the  opinion  of  several  witnesses  of 
apparent  candor  and  intelligence,  connected  with  shipping- 
houses  in  New  Orleans,  there  were  a  number  of  Cincinnati 
boats,  during  the  time  stated,  that  were  unable  to  get 
freight,  and  that  at  the  rates  then  paid  there  was  no  profit 
in  carryiDg;  it.  It  is,  therefore,  a  fair  inference  from  the 
facts  in  evidence,  that  the  owners  of  the  Eeyes  sustained  no 
loss  by  the  failure  of  the  master  of  the  Yorktown  to  deliver 
the  barge  when  requested.  This  inference  is  strongly  sup- 
ported by  the  fact  that  neither  of  the  steamboats  could  find 
cargoes  for  their  barges,  and  both  therefore  were  left  at  Al- 
giers. One  witness,  the  mate  of  the  Eeyes,  states  in  his 
deposition  that  this  boat  had  no  difficulty  in  procuring  a 
cargo  at  the  time  referred  to.  His  statement,  however,  is 
so  clearly  contradicted  by  other  witnesses  as  to  render  it 
wholly  unreliable. 

I  am  satisfied,  therefore,  there  is  no  basis  for  a  decree  in 
favor  of  the  owners  of  the  Dick  Eeyes  for  the  charter  value 
of  their  barge  for  the  forty-seven  days  as  claimed.  But,  as 
before  noticed,  the  master  of  the  Yorktown,  after  the  Eeyes 
left  Kew  Orleans,  received  on  board  the  barge  a  large  quan- 
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tity  of  chalk,  iatending  to  take  it  to  Oincianati.  For  the 
reason  before  stated,  the  barge  with  its  cargo  was  left  at  Al- 
giers. It  would  seem  clear,  that  for  the  time  the  barge  was 
thas  used  by  the  master  of  the  Yorktown  for  the  storage 
of  the  chalk,  a  fair  compeasation  must  be  allowed  to  *the 
owners  of  the  Eeyes*  There  is  no  evidence  in  the  case 
proving  what  the  rate  of  compensation  for  this  storage 
should  be;  and  the  amount  involved  is  too  small  to  justify 
the  expense  of  a  reference  to  a  commissioner  for  the  pur- 
pose of  ascertaining  it.  The  proctors  for  the  parties  can 
probably  agree  on  this  and  thus  avoid  a  reference. 

The  owners  of  the  Keyes  are  also  allowed  for  the  expense 
of  transferring  the  chalk  to  the  Yorktown's  barge,  proved 
to  have  been  ^0.70.  And  the  two  items  of  $3  and  |9, 
claimed  by  the  owners  of  the  Yorktown  as  the  expense  in- 
curred by  that  boat  in  repairing  the  barges,  are  also  allowed. 

A  decree,  on  the  basis  indicated,  may  be  entered. 


(circuit  court.) 
Mbrghant  and  Humphrbt  v.  James  Lewis. 

Under  section  14  of  the  patent  act  of  1836,  which  provides  sabstantiallj  that 
where  a  verdict  is  rendered  for  an  infringement  of  a  patent  right,  it 
shall  be  competent  for  the  court  to  render  Judgment  for  any  sum  not 
exceeding  three  times  the  amount  of  the  verdict,  as  the  circumstanoea 
of  the  case  may  require,  with  costs,  the  right  of  the  plaintiff  for  costs 
follows  from  a  verdict  in  his  favor  for  any  amount  of  damage,  whether 
nominal  or  compensatory,  and  without  any  reference  to  the  action  of 
the  court  in  adjudging  an  increase  of  damages. 

The  discretion  given  to  the  court  by  said  section  was  clearly  to  meet  the 
case  of  a  willful  and  aggravated  violation  of  a  patent  right,  in  which 
the  jury  had  failed  to  do  full  Justice  to  the  plaintiffs. 

Lee  ^  Fisher^  for  plaintiflfe. 
Corwin  ^  Probaaco,  for  defendant 
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Opinion  of  the  Court: 

This  is  an  action  to  recover  damages  for  an  infnngement , 
of  the  exclusive  right  of  the  plaintiff  to  the  improved 
water-wheel,  patented  by  Zebnlon  and  Austin  Parker. 
Upon  the  trial,  the  jury  returned  a  verdict  against  the  de- 
fendant for  five  dollars;  and  judgment  has  been  entered  on 
the  verdict,  including  full  costs.  The  defendant  has  filed  a 
motion  for  a  retaxation,  on  the  ground  that  a  verdict  in  a 
patent  case  for  nominal  damages  does  not  entitle  the  plaint- 
iff' to  costs. 

The  decision  of  the  question  presented  on  this  motion  de- 
pends wholly  on  the  construction  to  be  given  to  section  14 
of  the  patent  act  of  1836,  5  U.  S.  117,  which  provides  in 
substance  that  where  a  verdict  is  rendered  for  an  infringe- 
ment of  a  patent  right,  it  shall  be  competent  for  the  court 
to  render  judgment  for  any  sum  not  exceeding  three  times 
the  amount  of  the  verdict,  as  the  circumstances  of  the  case 
may  require,  with  costs. 

It  is  insisted  by  the  counsel  for  the  defendant,  that  under 
the  section  referred  to,  the  plaintiff^  can  not  recover  costs, 
except  in  cases  where  the  damages  found  by  a  jury  l^ve 
been  trebled  by  the  court.  This  would  seem  to  be  an  ex- 
ceedingly technical  construction  of  the  statute,  not  required 
by  its  phraseology,  and  obviously  in  conflict  with  its  inten- 
tion. The  right  of  the  plaintiff'  to  costs  follows  from  a 
verdict  in  his  favor  for  any  amount  of  damages,  whether 
nominal  or  compensatory,  and  without  any  reference  to  the 
action  of  the  court  in  adjudging  an  increase  of  damages. 
The  discretion  given  to  the  court  was  clearly  to  meet  the 
case  of  a  willful  and  aggravated  violation  of  a  patent  right, 
in  which  the  jury  had  failed  to  do  full  justice  to  the  plaintifil 
In  such  a  case  costs  are  awarded ;  but  there  is  nothing  to 
negative  the  plaintiftV  right  to  recover  them,  if  the  court 
should  refuse  to  exercise  the  discretion  which  the  statute 
confers.  A  verdict  for  damages,  whatever  may  be  the 
amount,  implies  that  the  defendant  has  been  a  wrong-doer 
in  the  unauthorized  use  of  the  plaintiffs'  exclusive  right 
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under  his  patent ;  and  sach  a  verdict  will  carry  coats.  It  is 
not  a  just  inference,  in  a  'patent  right  case,  that  because 
nominal  damages  are  found  by  the  jury,  the  action  is  nec- 
essarily frivoloas  or  vexations.  It  happens,  not  unfrequently, 
that  the  owner  of  a  patent  is  compelled,  for  the  protectioD 
of  his  rights,  to  sue  for  an  infringement,  under  circumstances 
in  which  he  neither  seeks  to  recover  nor  asserts  a  right 
to  anything  beyond  mere  nominal  damages.  This  may  be 
necessary  for  the  establishment  of  his  patent,  and  to  pre- 
vent infringements.  And,  ad  by  the  legislation  of  Congress, 
the  Circuit  Conrts  of  the  United  States  have  exclusive  juris- 
diction in  patent  cases,  it  would  be  a  great  hardship  if  he 
were  subjected  to  the  costs  in  thus  asserting  his  legal  rights. 

It  may  also  be  remarked,  in  answer  to  the  views  urged  by 
the  defendant's  counsel,  that  if  sustainable  it  would  result 
that  costs  against  a  defendant  could  not  be  recovered  in  any 
patent  case  where  the  verdict  was  less  than  five  hundred 
dollars,  unless  the  court,  in  its  discretion,  should  treble  the 
damages  found  by  the  jury.  Such  a  construction  would 
most  injuriously  affect  the  rights  of  many  meritorious 
patentees,  and  would  be  in  opposition  to  the  spirit  and  de- 
sign of  the  patent  laws. 

The  case  referred  to  by  counsel,  4  Wash.  C.  C.  106, 
in  which  it  was  ruled  that  costs  were  not  recoverable  by  the 
plaintiff  in  a  patent  case,  unless  the  judgment  amounted  to 
five  hundred  dollars,  arose  under  the  patent  act  of  1793. 
By  section  6  of  that  act  the  rule  of  damages  was  three 
times  the  price  for  which  the  thing  patented  was  usually 
sold  or  licensed;  but  there  was  no  provision  giving  the 
plaintiff  a  right  to  costs.  The  court  held  that  as  the  stat- 
ate  did  not  give  costs,  they  could  not  be  recovered  unless 
the  judgment  was  for  five  hundred  dollars  or  upward. 
Then,  by  the  provision  of  section  20  of  the  judiciary  act  of 
1789,  the  plaintiff  was  entitled  to  full  costs. 

The  motion  for  a  retaxation  is  therefore  overruled. 
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(CIRCUIT  COURT.) 

BoBBBT  J.  Alexander,  Assignee,  v.  Martin  L.  Todd  and 

Alfred  W.  Woods. 

A  conyeyance  of  real  estate,  by  a  debtor,  is  clearly  f^ndolent  if,  at  the 
time  of  its  execution,  no  consideration  is  paid  and  no  security  or  eyi- 
dence  of  indebtedness  is  taken. 

Such  a  conyeyance  is  also  impeachable  on  the  ground  of  the  falsity  of  an 
admission  contained  in  it,  that  the  whole  amount  of  the  consideration 
had  been  paid. 

The  presumption  of  fraud,  arising  from  the  non-payment  of  the  considera- 
tion and  the  failure  of  the  yendor  to  take  f^om  the  yendee  any  eyidence 
of  indebtedness  for  the  property  sold,  may  be  rebutted,  if  subsequently, 
and  in  pursuance  of  the  understanding  of  the  parties  at  the  time  the 
deed  was  executed,  the  consideration  is  paid  in  good  faith. 

Proof  that  a  full  consideration  for  the  property  sold  was  paid,  does  not 
decisiyely  negatiye  the  presumption  of  fraud,  for  the  intention  of 
parties,  and  not  the  fact  of  payment,  is  the  test  by  which  the  transaction 
is  to  be  Judged. 

A  transfer  of  property,  with  an  intent  to  defraud  or  defeat  creditors, 
will  be  yoid,  although  there  may  be,  in  the  strictest  sense,  a  yaluable 
and  adequate  consideration. 

Where  defendants  are  apprised,  by  a  bill  in  equity,  that  a  deed  executed 
by  them  is  to  be  impeached,  it  is  incumbent  on  them  to  contradict  and 
explain  eyery  fact  tending  to  cast  suspicion  on  it. 

Poflsession  of  land,  and  receipt  of  the  profits  after  an  absolute  conyeyance, 
is  eyidence  of  fraud,  unless  such  possession  be  consistent  with  the  terms 
and  objects  of  the  deed,  or  the  character  of  it  be  openly  and  explicitly 
understood. 

It  ayails  nothing  that  the  parties  to  a  sale  insist  or  swear  that  it  was  made 
in  good  faith,  if  th«r  declarations  are  outweighed  by  the  facts  and  the 
necessary  inference  of  law. 

2).  Peck^  for  plaintiff. 

O.  M  Pugkf  for  defendants. 

Opinion  ov  the  Court: 

This  is  a  bill  in  equity,  prosecuted  by  the  plaintiff  as 
the  assignee  in  bankraptey  of  ^e  defendant  Woods,  to  set 
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asidey  as  fraadalent  and  void,  a  conveyance  of  real  estate 
by  him  to  the  defendant  Todd.  The  allegations  of  the  bill 
are  substantially :  that  in  April,  1838,  the  defendant,  Woods, 
having  a  title  in  fee  to  a  tract  of  nearly  forty  acres  of  land, 
on  the  Ohio  river,  m  Belmont  coanty,  in  this  State,  opposite 
the  lower  part  of  the  city  of  Wheeling,  then  valued  by 
Woods  at  twenty-five  thousand  dollars,  and  having  do  other 
property  of  any  considerable  value;  and  being  at  the  time 
indebted  on  hb  own  account  and  as  a  surety  to  the  amount 
of  nearly  twenty  thousand  dollars,  conveyed  the  said  real 
estate  to  the  said  Todd,  his  brother-in-law,  with  the  intent 
to  defraud  his  creditors  and  evade  the  payment  of  his  debts. 
The  bill  charges  that  Todd  was  privy  to  the  fraud,  and  re- 
ceived the  deed  really  as  a  trustee  tor  the  benefit  of  Woods, 
and  that  no  consideration  was  paid  by  Todd,  and  that  the 
possession  remained  virtually  in  Woods  after  the  conveyance. 
The  prayer  is,  that  the  deed  may  be  set  aside  as  fraudulent, 
and  that  Todd  shall  account  for  any  moneys  received  by 
him  for  any  part  of  said  property  sold ;  and  that  such  part 
as  is  unsold  be  now  sold  and  the  proceeds  paid  to  the  plaintiff, 
for  the  benefit  of  the  creditors  of  Woods. 

The  defendants  were  not  required  to  answer  under  oath, 
but  have  filed  answers,  not  sworn  to,  denying  the  fraudulent 
purpose  alleged  in  the  bill,  and  asserting  that  the  sale  and 
purchase  of  the  property  were  in  good  faith,  and  that  the 
consideration  named  in  the  deed  was  paid.  As  the  answers 
are  not  evidence,  it  will  not  be  necessary  to  refer  specially  to 
the  facts  stated  in  them. 

The  deed,  which  is  impeached  as  fraudulent,  is  among  the 
exhibits  in  the  case.  It  bears  date  April  28, 1838,  and  ap- 
pears to  have  been  executed  and  acknowledged  according 
to  the  requirements  of  law ;  and  was  left  for  record  in  the 
office  of  the  recorder  of  Belmont  county,  by  the  grantee,  on 
the  day  of  its  execution.  It  purports,  in  consideration  of 
twenty-five  thousand  dollars,  paid  by  Todd,  to  convey  to  him 
in  fee  the  tract  described,  together  with  all  the  ferry  rights 
and  privileges  pertaining  to  it.    It  is  not  signed  by  Mra 
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Woods,  the  wife  of  the  graotor;  hat  it  appears  that,  some 
time  after  its  date,  she  released  her  right  of  dower. 

The  only  evidence  which  relates  directly  to  the  execution 
of  the  deed  is  before  the  court  ia  the  deposition  of  the  de« 
fendant  Woods,  who,  by  his  own  consent  and  the  consent 
of  the  coansel  for  the  plaintiff,  has  been  examined  as  a  wit- 
ness. He  is  therefore  a  competent  witness,  and  entitled  to 
credit,  so  far  as  his  testimony  is  not  contradicted  or  weak- 
ened and  rebutted  by  the  probabilities  of  the  case.  He  states 
that  the  sale  and  purchase  of  the  real  estate  had  been  a  sub- 
ject of  conversation  between  him  and  Todd  for  some  time 
prior  to  the  execution  of  the  deed,  but  no  written  agreement 
had  been  signed,  and  the  terms  of  the  sale  do  not  appear  to 
have  been  specifically  settled.  He  also  states  that  he  lived  on 
the  property  at  the  date  of  the  deed  and  had  occupied  it  for 
many  years  before,  and  that  Todd  resided  about  a  mile  from 
it.  On  April  28, 1888,  the  parties  went  to  the  town  of  St. 
Clairsville,  the  county  seat  of  Belmont  county,  distant  about 
twelve  miles  from  their  homes,  where  they  procured  an  attor- 
ns to  write  the  deed,  which  was  signed,  acknowledged,  and 
put  on  record  as  before  noticed.  No  money  was  paid  at  that 
time,  nor  was  any  note  or  other  writing  given  by  Todd,  evi- 
dencing his  liability  to  pay  the  consideration  named  in  the 
deed  or  any  other  sum.  Woods  says,  in  his  deposition,  that 
there  was  a  verbal  understanding  that  the  purchase  money 
was  to  be  paid  as  he  might  require  it  in  his  business,  except 
sixteen  hundred  dollars,  the  payment  of  which  was  to  be 
deferred  until  it  could  be  made  from  the  sale  of  the  property 
conveyed  by  the  deed.  He  also  testifies,  and  it  is  otherwise 
proved,  that  in  the  summer  of  1888,  some  twenty  acres  of 
the  tract  was  laid  off  in  town  lots  and  called  West  Wheel- 
ing, a  plat  of  which  was  made  and  entered  of  record  in 
Todd's  name.  Ho  part  of  the  money,  according  to  the  evi- 
dence of  Woods,  was  paid  to  him  until  August  8, 1889,  when 
he  received  from  Todd  twenty-three  thousand  four  hundred 
dollars.  Ab  something  will  be  said  hereafter  concerning 
this  payment,  it  will  not  be  noticed  further  in  this  place. 

12 
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Before  proceeding  with  this  inveetigation,  the  inquiry  is 
suggested,  whether  from  the  Ifacts  connected  with  the  exe- 
cution of  this  deed,  apart  from  the  alleged  payment  at  a 
subsequent  day,  such  indications  of  fraud  are  found  as  wiU 
invalidate  it.  Thus  considered,  it  is  clearly  a  mere  volun- 
tary conveyancCi  and  void  as  impairing  the  rights  of  cred- 
itors. It  is  too  clear  to  admit  of  doubt,  that  Woods  was 
not  in  a  position  to  make  a  legal  transfer  of  this  property 
for  any  other  purpose  than  the  benefit  of  his  creditors.  His 
debts  at  that  time  exceeded  fifteen  thousand  dollars,  and  he 
possessed  no  property  of  any  value  except  the  real  estate 
conveyed  to  Todd.  If,  therefore,  the  evidence  &ils  to  es- 
tablish the  fact  of  a  bona  Jide  payment  of  the  consideration 
money,  the  deed  is  void  as  a  fraudulent  conveyance  to  the 
injury  of  creditors. 

But,  ¥^thout  further  remarks  on  this  view  of  the  case,  I 
will  notice  some  of  the  facts  in  relation  to  the  transaction  in 
question  which  justify  a  strong  suspicion,  if  not  the  positive 
oondumon,  that  it  is  infected  with  fraud.  There  are  circum- 
stances in  proof,  relating  to  the  conveyance  in  question,  which 
are  hardly  accordant  with  an  honest  purpose  in  these  par- 
ties. Without  noticing  all  the  facts  inducing  the  suspicion 
of  fraud,  there  is  one,  so  marked  in  its  character  and  so 
widely  variant  from  the  usage  of  the  country  in  such  cases, 
as  to  be  significant,  if  not  conclusive.  It  will  be  readily 
seen  that  the  amount  involved  in  this  transaction,  especially 
in  reference  to  these  parties  and  the  time  it  occurred,  may 
well  be  regarded  as  large;  and,  on  the  supposition  that  tiM 
•ale  was  a  real  one,  and  free  from  any  taint  of  a  fraudulent 
intent,  would  have  induced  great  caution  and  vigilance  in 
its  consummation.  But  the  remarkable  fact  appears,  that 
although  the  sale  had  often  been  a  subject  of  conversation 
prior  to  the  execution  of  the  deed,  and  the  terms  had  been,  to 
some  extent)  settied  between  the  parties,  nothing  had  been 
put  in  writing  respecting  it  It  is,  however,  still  more  remark* 
able,  and  wholly  without  explanation,  that  Woods  execated 
the  deed  containing  an  acknowledgment,  in  the  moat  solemn 
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form,  that  the  entire  sum  of  twenty-five  thousand  dollars 
had  been  paid  by  Todd,  when  in  fact  no  part  of  it  had  been 
paid,  or  any  promise  or  secnrity  given  that  it  would  be  paid. 
It  seems  incredible,  that  any  man  of  sane  intellect,  intend- 
ing to  make  a  bona  fide  sale  of  real  estate  of  large  value, 
should  neglect  t6  take  even  the  written  acknowledgment  of 
the  party,  in  the  form  of  a  promissory  note  or  otherwise, 
as  evidence  of  the  indebtment.  It  is  usual,  in  such  cases,  for 
the  purchaser  either  to  give  the  vendor  a  note  with  undoubted 
personal  security,  or  a  mortgage,  to  assure  the  payment  of 
the  parchase  money.  In  this  case,  on  the  theory  that  the 
payment  was  made,  nearly  sixteen  months  elapsed  from  the 
date  of  the  deed,  during  which  time  Woods  was  in  possession 
of  no  evidence  of  Todd's  liability  to  pay.  The  payment, 
therefore,  if  made,  was  wholly  voluntary  on  his  part,  and 
without  any  pretense  that  interest  on  the  amount  was  either 
demanded  or  paid. 

In  the  case  of  Hendricks  v.  Robinson  et  aZ.,  2  Johnson's 
Ohan.  288,  the  learned  Chancellor  Kent  held  that  a  con- 
veyance was  impeachable  for  fraud,  where  the  considera- 
ation  was  large,  on  the  ground  that  the  vendor  had  taken 
the  promissory  notes  of  the  vendee  payable  on  time,  without 
security.  After  stating  that  for  the  remainder  of  the  con- 
sideration, amounting  to  $221,798,  notes  were  taken,  paya^ 
ble  in  one,  two,  three,  four,  and  five  years,  the  chancellor 
remarks, ''  that  the  whole  of  this  immense  debt,  created  by 
the  sale  of  the  real  estate  at  its  fair  value,  was  thus  left  to  rest 
on  the  personal  promise  of  H.  F.,  without  any  other  security, 
real  or  personal.''  It  is  true,  in  the  case  referred  to,  there 
were  other  indications  of  fraud,  but  great  stress  was  laid  by 
the  chancellor  on  the  fact  above  stated.  He  remarks,  ''It  is 
contrary  to  the  ordinary  course  of  dealing,  and  repugnant 
to  the  maxims  of  common  prudence  to  alienate  such  an  im- 
mense real  estate  without  payment  or  liecurity." 

The  conveyance  from  Woods  to  Todd  was  clearly  fraud- 
ulent at  the  time  of  its  execution,  for  the  reason  that  no 
consideration  was  paid,  and  no  security— not  even  the  prom- 
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isaory  note  of  the  purchaser — was  taken.  It  is  also  impeach- 
able on  the  groand  of  the  falsity  of  the  admission  contained 
in  ity  that  the  whole  amount  of  the  consideration  had  been 
paid.  In  the  case  of  Watt  v.  Grover^  2  Schoals  &  Lefroy,  501, 
the  lord  chancellor  says,  that  ''solemn  instruments,  duly 
executed,  are  prima  fade  conclusive  on  the  parties.  Where 
they  state  truly  the  transactions  on  which  they  are  founded) 
they  are  binding  in  equity  as  well  as  at  law,  if  the  consider- 
ation stated  is  suiBcient  for  the  purpose.  But,  if  it  appears 
that  transactions  are  not  truly  stated,  the  instruments  may 
lose  all  their  binding  quality  in  equity,  even  if  conclusive  at 
law." 

But  it  is  insisted,  by  the  counsel  for  the  defendants,  that 
the  consideration  stated  in  the  deed,  though  not  paid  or  se- 
cured at  the  time  of  its  execution,  was  paid  some  fifteen 
months  after;  and  that,  conceding  the  instrument  to  have 
been  void  at  its  inception,  the  subsequent  payment  puiged 
from  all  taint  of  fraud.  It  is  a  grave  question,  perhaps, 
whether  a  transaction  clearly  fraudulent  in  law,  at  the  time  it 
took  place,  can  be  relieved  from  the  imputation  by  any  sub- 
sequent act.  It  is  not  proposed  to  consider  this  question  in 
its  application  to  this  case.  It  is,  however,  proper  to  re- 
mark that  the  presumption  of  fraud  arising  from  the  non- 
payment of  the  consideration,  and  the  failure  of  the.  vendor 
to  take  from  the  vendee  any  evidence  of  indebtment  for 
the  property  sold,  may  be  rebutted,  if  subsequently,  and  in 
pursuance  of  the  understanding  of  the  parties  at  the  time 
the  deed  was  executed,  the  consideration  is  paid  in  good  faith. 

It  is,  therefore,  a  proper  subject  of  inquiry,  in  this  case, 
whether  payment  was  made,  as  asserted  by  the  defendants. 
But,  before  considering  this  question,  it  is  proper  to  re- 
mark, that  proof  that  a  full  consideration  for  the  property 
sold  was  paid  does  not  decisively  negative  the  presumption 
of  fraud.  The  intention  of  the  parties,  and  not  the  fact 
of  payment,  is  the  test  by  which  the  transaction  is  to  be 
judged.  Judge  Story  has  clearly  stated  the  law  on  this 
subject.     He  says,  the  consideration  must  be  valuable, 
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and  must  also  be  bona  fide;  and  tliat  if  there  is  an  ^^  intent 
to  defraud  or  defeat  creditors,  it  will  be  void,  although 
there  may,  in  the  strictest  sense,  be  a  valuable,  naj,  an 
adequate  consideration."  And  he  remarks  further,  that 
^  eases  have  repeatedly  been  decided,  in  which  persons 
have  given  a  full  and  fair  price  for  goods,  and  where  the 
possession  has  been .  actually  changed ;  yet,  being  done  for 
the  purpose  of  defeating  creditors,  the  transaction  has  been 
held  fraudulent,  and  therefore  set  aside.  Thus  where 
a  person,  with  knowledge  of  a  decree  against  the  defend- 
ant, bought  the  house  and  goods  belonging  to  him,  and 
gave  a  full  price  for  them,  the  court  said,  that  the  purchase, 
being  with  the  manifest  view  to  defeat  the  creditor,  was 
fraudulent,  and,  notwithstanding  the  valuable  considera- 
tion, void/'    1  Story's  Equity,  sec.  869. 

But  was  the  consideration  stated  in  the  deed  paid  by  the 
defendant  Todd?  The  evidence  on  this  point  is  that  con- 
tained in  the  depositions  of  the  defendant  Woods,  his 
brother  Andrew  Woods,  and  Richard  Miller.  A  proposi- 
tion, it  would  seem,  was  made  by  the  plaintiff  that  the 
defendant  Todd  should  be  examined  as  to  the  payment, 
but  it  was  declined,  and  his  statement  is  not  before  the 
court,  except  as  it  is  contained  in  his  answer,  not  verified 
by  oath.  The  defendant  Woods  swears  positively  that 
twenty-three  thousand  four  hundred  dollars  was  paid  to 
him  by  Todd,  in  August,  1839,  in  bank-notes,  in  the 
presence  of  his  brother  Andrew.  Andrew  Woods  testifies 
that  he  was  present,  and  assisted  in  counting  the  notes; 
and  that  the  amount  was  as  above  stated.  The  witness 
Miller  says  he  was  in  the  room,  and  saw  a  large  pile  of 
bank-notes  on  the  table,  but  does  not  know  the  amount 

If  these  witnesses  are  entitled  to  credit,  the  fact  of  the 
transfer  of  bank-notes  by  Todd  to  Woods,  amounting  to 
$28,400,  is  proved.  But,  the  question  still  remains,  was 
this  a  bona  fide  payment  of  the  consideration  expressed  in 
the  deed?    Without  referring  to  the  mass  of  evidence 
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bearing  od  this  point,  I  can  only  notice  some  of  the  more 
material  facts  aaataining  the  conclosion  that  this  payment 
was  not  made  in  good  faith,  but  was  a  device  intended  to 
give  an  appearance  of  fairness  to  the  sale,  when,  in  fact, 
it  was  the  intention  of  the  parties  to  place  the  proper^ 
beyond  the  reach  of  the  creditors  of  Woods. 

1.  There  can  be  no  question  as  to  the  fact  that  Andrew 
Woods  was  largely  indebted  in  April,  1888,  when  the  deed 
was  executed.  It  does  not  change  the  legal  aspect  of  the 
subject,  that  the  larger  part  of  his  indebtment  was  as 
surety  for  other  persons.  Nearly  all  these  debts  were  due 
to  banks,  for  which  all  the  parties  were  held  as  principal 
debtors,  with  warrants  of  attorney  to  enter  up  judgments 
at  their  maturity.  The  defendant,  therefore,  was  liable  to 
judgment  and  to  execution  for  these  debts  at  the  date  oi 
the  execution  of  the  deed.  And,  it  is  not  CQutroverted, 
that  if  the  persons  for  whom  he  was  surety  were  not  then 
insolvent,  they  were  known  to  be  so  shortly  after. 

2.  It  Lb  a  significant  fisct  that,  although  the  sum  alleged 
to  have  been  paid  by  Todd  to  Woods  was  lai^e,  no  evi- 
dence is  oiFered  to  prove  from  whom,  or  in  what  manner, 
Todd  obtained  it.  The  defendant  Woods  and  his  brother 
Andrew  Woods  say,  in  their  depositions,  they  do  not  know 
where  he  procured  this  money.  Kor  does  Todd,  in  his 
answer,  give  any  information  on  this  point  There  is 
evidence  that  for  many  years  prior  to  his  removal  to  Ohio, 
in  the  year  1832,  he  had  been  a  physician  at  Wheeling, 
and,  in  connection  with  his  profession,  was  also  interested 
in  a  drug  store  in  that  city.  It  is  the  opinion  of  the  wit- 
nesses who  have  testified  as  to  this  point  that  his  business 
was  lucrative ;  and  it  appears  that  he  was  the  owner  of  real 
estate  in  Wheeling  of  considerable  value.  But,  as  nega- 
tiving the  fact  of  his  having  in  his  possession  nearly 
twenty-four  thousand  dollars  in  August,  1839,  it  is  in  evi- 
dence that  he  disposed  of  no  real  estate  about  that  time, 
and  that  he  had  no  deposits,  to  any  considerable  amount, 
in  any  of  the  banks  at  Wheeling,  or  that  vicinity.  And  there 
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IS  alflo  evidence*  in  regard  to  some  of  hia  pecnniary  trans- 
actions,  showing  that  his  cash  means  were  quite  limited. 

Now,  as  upon  the  theory  on  which  the  defendants  at* 
tempt  to  sustain  the  deed  in  question,  it  was  obviously 
important  to  prove,  not  only  the  payment  of  the  consider- 
ation, but  that  the  purchase  by  Todd  was  free  from  all 
imputation  of  fraud,  or  covinous  purpose,  their  failure  to 
adduce  any  proof  as  to  the  source  whence  the  large  sum 
in  question  was  obtained,  may  well  excite  supicion  as  to 
the  character  of  this  transaction.  And  this  suspicion  is 
certainly  in  no  degree  weakened  by  the  omission  of  the 
defendant  Todd  to  state  the  fietcts,  which  were  within  his 
knowledge,  relating  to  this  point  The  defendants  were 
apprised  by  the  bill  that  the  deed  was  to  be  impeached ; 
and  it  was  incumbent  on  them  to  contradict  or  explain 
every  fact  tending  to  cast  suspicion  on  it* 

8.  In  addition  to  the  facts  that  no  note  or  other  writing 
was  given  when  the  deed  was  executed,  as  evidence  that 
the  consideration  money  was  due,  and  that  for  more  than 
fifteen  months  the  business  remained  iu  this  uncertain  and 
perilous  position,  the  still  more  extraordinary  fact  is  de- 
veloped that  when  the  money  was  paid  no  receipt  or  other 
written  evidence  of  payment  was  required  by  Todd,  or 
given  by  Woods.  In  a  transaction  of  so  much  importance 
to  these  parties,  it  is  almost  incredible  that  they  should  be 
content  to  leave  it  resting  in  the  knowledge  or  memory  of 
a  single  witness. 

4.  In  the  next  place,  the  conclusion  is  irresistible  from 
the  evidence  before  the  court,  that  no  satisfactory  account 
is  given  of  the  application  of  the  money  alleged  to  have 
been  paid  by  Todd  to  Woods.  After  a  rigid  examination, 
the  statements  of  Woods  in  his  depositions  are,  in  some 
particulars,  vague  and  unsatisfactory,  and  as  to  others,  in 
direct  conflict  with  the  reliable  evidence  of  other  witnesses. 
I  do  not  propose  to  notice  the  evidence  at  length  on  these 
points.  It  is  remarkable,  however,  that  \^oods  produces 
no  book  or  voucher  showing  the  payment  of  a  dollar  ef 
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the  fdndB  received  from  Todd  in  extinguishment  of  his 
debts.  He  states  that  he  *  paid  to  different  persons,  to 
whom  he  was  indebted,  some  thirteen  thousand  dollars, 
and  that  he  lost  laigely  by  investments  in  steamboats. 
The  accuracy  of  these  statements  is  seriously  impugned 
by  the  evidence  of  other  witnesses,  proving  that  at  least 
two  debts  of  considerable  amounts  were  paid  prior  to 
August  8, 1889,  and  could  not,  therefore,  have  been  paid 
out  of  the  funds  received  from  Todd. 

6.  There  is  still  another  view  of  this  transaction,  whidi, 
in  my  judgment,  exhibits  its  real  character  in  a  light  that 
dears  it  of  all  doubt,  and  forces  on  the  mind  the  condu- 
aion  that  it  is  infected  with  legal,  if  not  actual  fraud.  I 
refer  to  the  fact  established  by  the  proofs  that  there  was  no 
real  change  of  possession  after  the  alleged  sale  to  Todd. 
Chancellor  Kent,  in  the  case  of  Hildreth  v.  SandSj  before 
referred  to,  says  that  ^^  possession  of  land,  and  taking  tiie 
profits  after  an  absolute  conveyance,  is  evidence  of  fraud 
within  the  statute  of  frauds,  unless  such  possession  is  con- 
sistent with  the  terms  and  object  of  the  deed,  or  the  char- 
acter of  it  be  openly  and  explicitly  understood."  2  Johns. 
Chan.  46.  There  is  no  pretense  that  the  deed  to  Todd 
contains  any  reservation  of  the  right  of  possession  in 
Woods.  I^or  is  there  any  evidence  conducing  to  prove,  in 
any  legal  sense,  that  Woods  was  the  agent  of  Todd,  and 
retained  the  possession  and  exercised  acts  of  ownership  in 
that  character.  Several  of  the  persons  who  purchased  lots 
after  the  town  was  laid  out  state  that  they  were  not  aware 
of  any  conveyance  to  Todd,  and  supposed  the  title  was  in 
Woods  until  they  received  their  deeds  from  Todd.  It  is 
true,  that  in  some  instances  Woods  professed  to  act  as 
Todd's  agent  in  the  sale  of  lots,  and  after  receiving  pay- 
ment procured  the  deeds  to  be  made  in  his  name.  Woods  re* 
ceived  in  cash  and  otherwise  more  than  four  thousand  dol- 
lars  for  lots  thus  sold,  and  there  is  no  evidence  that  he  ever 
paid  this  sum,  or  in  any  way  accounted  for  it  to  Todd.  In 
one  case  it  appears  that  as.  late  as  the  year  1842,  subsequent 
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to  the  discharge  of  Woods  under  the  bankrupt  law,  he 
received  pay  in  part  for  a  lot  sold  in  work  on  a  ferry-boat. 
And  it  is  also  proved  that  he  offered  to  pay  a  debt  due 
from  him  by  the  sale  of  a  lot  in  the  town,  and  with  this 
view  procured  Todd  to  execute  a  deed  to  his  creditor. 

There  is  one  &ct  bearing  on  the  question  of  Woods' 
possession  after  his  conveyance  to  Todd  that  seems  to  be 
conclusive.  It  has  been  already  noticed  that  some  months 
after  the  date  of  this  conveyance,  some  twenty  acres  of  the 
land  described  in  it  were  laid  off  in  town  lots,  leaving  about 
seventeen  acres  not  included  in  the  town  plat.  This  part  of 
the  tract  was  mostly  a  hill-side,  in  which  there  was  a  valu- 
able  coal-bank  that  had  been  worked  for  many  years 
before  the  conveyance  to  Todd.  On  this  seventeen-acre 
tract  was  situated  a  dwelling  house,  in  which  Woods  had 
long  resided,  and  where,  without  any  change  and  with- 
out any  lease  from  Todd,  he  continued  to  reside,  and  per- 
haps yet  resides.  It  also  appears  that  the  ferry,  which.* 
was  an  appendage  of  the  property,  has  been  ever  since 
carried  on  by  Woods,  the  license  therefor  always  being  in 
his  name.  It  is  also  in  proof  that  he  has  continued  to 
take  coal  from  the  coal-bank  for  the  use  of  his  ferry-boat, 
and  that  he  has  also  sold  large  quantities  of  coal  taken  from 
that  bank. 

It  is  true  the  defendant  Woods  says  in  his  deposition 
that  he  agreed  to  pay  Todd  three  hundred  dollars  a  year 
for  the  ferry  and  for  the  coal  required  for  the  use  of  the 
ferry-boat ;  and  was  also  to  account  at  a  price  agreed  on  for 
the  coal  sold  by  him.  No  written  agreement  to  this  effect 
is  exhibited;  nor  is  there  any  evidence  of  any  agreement 
by  parol  or  otherwise,  except  what  is  contained  in  the 
deposition  of  Woods.  It  is  obvious  from  the  position  he 
occupies  in  referenc  to  this  case,  that  his  testimony  must 
be  received  with  great  caution.  He  testifies  under  the 
influence  of  a  strong  desire  to  sustain  the  £edrness  of  this 
transaction,  and  thus  vindicate  his  character  from  the  im- 
putation of  fraud.    In  reference  to  facts  of  such  materialty 
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HB  those  DOW  under  consideration!  it  is  most  reasonable  to  r^ 
quire  that  his  testimony  should  in  some  way  receive  confirm 
mation.  If  he  was  bona  fide  the  tenant  of  Todd,  and  in  that 
character  retained  the  possession  and  use  of  the  dwelling 
house,  the  ferry,  and  the  coal-bank,  it  maybe  well  asked  why 
some  proof  of  the  fact  beyond  his  own  statement  is  not  ad- 
duced 7  It  is  strange,  indeed,  that  this  arrangement  should 
be  allowed  to  continue  for  many  years  without  some  note 
or  memorandum  iu  writing  of  its  existence.  There  is  not 
only  the  absence  of  such  proof,  but  the  statements  ot 
Woods  as  to  his  being  bona  fide  the  tenant  of  Todd,  are 
strongly  impeached  by  facts  drawn  from  him  in  the  prog* 
rese  of  his  examination.  Although  he  states  that  he  settl^ 
with  Todd  for  the  rent  of  the  ferry  and  the  use  of  the  coal* 
bank,  he  admits  that  he  kept  no  account  in  any  form  cf 
their  dealings,  and  does  not  exhibit  any  book  or  voucher 
showing  the  payment  of  anything  to  Todd  on  account  ot 
rent.  He  also  states  that  he  does  not  know  that  Todd 
kept  any  book  showing  the  state  of  their  accounts.  It 
would  certainly  require  a  great  stretch  of  credulity  to  be- 
lieve that  if  the  relation  of  landlord  and  tenant  existed 
between  these  parties  in  good  faith,  there  would  be  such 
looseness  and  carelessness  in  the  transaction  of  their  butt- 
ness.  And  I  can  not  resist  the  conclusion  that  in  reference 
to  the  dwelling  house,  the  ferry,  and  the  coal-bank,  the 
possession  remained  unchanged  in  Woods  after  the  con- 
veyance to  Todd ;  and  that  he  enjoyed  all  the  benefits  and 
advantages  of  that  part  of  the  tract  not  included  in  the 
town  plat,  on  which  was  situated  the  dwelling  house  with 
its  appendages,  as  also  the  coal-bank,  as  fully  as  before  the 
alleged  sale  to  Todd.  This  remark  would  seem  iilso  to 
apply  to  the  ferry  and  the  privileges  connected  with  it. 

It  is  also  worthy  of  notice,  as  an  indication  of  the  real 
character  of  this  transaction,  that  while  it  is  alleged  in  the 
answers  of  both  the  defendants  that  it  was  verbally  agreed 
that  Woods  should  act  as  the  agent  of  Todd  in  the  sale  of 
lots,  and  while  Woods  states  in  his  deposition  that  such 
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was  the  agreement,  and  that  he  sold  lots  and  received  pay^- 
ment  as  an  agent,  there  is  no  satisfactory  evidence  that 
any  accounts  were  kept  between  them  showing  the  exist* 
ence  of  the  relation  of  principal  and  agent.  Woods  states 
distinctly  that  he  kept  no  account  of  sales  made  or  moneys 
received,  and  that  he  does  not  know  that  Todd  had  any 
books  or  papers  showir^g  these  facts.  The  omission  to  do 
this,  and  the  vague  and  unsatisfactory  statements  as  to  the 
settlements  between  these  parties,  in volving  large  amounts 
of  money,  are  certainly  indications  of  the  real  character  of 
the  conveyance  to  Todd.  Men  of  ordinary  intelligence 
and  prudence  do  not  conduct  their  business  in  this  loose 
manner.  The  instincts  of  self-interest  usually  induce  all 
men,  in  their  business  transactions,  to  make  full  and  exact 
entries  of  moneys  received  or  paid.  And  the  mind  is 
forced  to  the  conclusion,  in  the  absence  of  any  proof  that 
this  was  done,  as  between  a  principal  and  agent,  that  the 
parties  did  not  recognize  the  existence  of  the  relation. 
In  this  case,  there  is  no  booV,  voucher,  or  paper  of  any 
kind  showing  any  receipts  of  moneys  by  Woods  as  the 
agent  of  Todd,  or  any  payments  to  the  latter  in  that  ca« 
pacity.  This  is  not  accounted  for  by  the  lapse  of  time 
since  these  alleged  transactions  took  place.  The  deposi* 
tion  of  Woods  was  taken  within  less  than  ten  years  from 
the  date  of  their  occurrence ;  and  it  is  not  reasonable  to 
suppose  that  within  that  period  the  written  evidence  of 
what  passed  between  the  parties  could  have  been  lost  or 
destroyed.  There  is  no  pretense  in  this  case  of  such  loss 
or  destruction. 

Without  further  remarks  or  comments,  I  am  obliged  to 
say,  that  looking  to  the  conduct  of  these  parties  from  the 
first  to  the  last  of  their  transactions,  it  seems  irreconcila^ 
ble  with  the  supposition  that  the  transfer  of  the  property 
in  question  was  made  in  good  faith.  I  can  not  doubt  that 
it  was  a  mere  device  to  put  the  property  of  Woods  beyond 
the  reach  of  his  creditors ;  and  viewed  i  i  this  light,  it  has 
the  infection  of  legal  fraud.    That  both  the  parties  are 
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imp  icated  in  it  seemB  hardly  to  admit  of  doubt.  It  is  in- 
deed insisted  that  there  is  no  proof  that  the  defendant  Todd 
had  any  knowledge  of  the  embarrassment  of  Woods  at  the 
time  of  the  execution  of  the  deed.  There  is  no  such  direct 
evidence ;  but  can  it  be  doubted,  considering  that  the  parties 
were  brothers-in-law,  living  near  to  each  other,  and  were 
on  terms  of  intimacy  and  friendship,  that  he  had  such 
knowledge  ?  Todd  was  then  an  aged  man  and  in  infirm 
health ;  and  it  is  altogether  improbable  that  he  would  have 
purchased  this  property  under  such  circumstances  at  a  price 
greatly  beyond  its  real  value,  with  the  purpose  of  laying 
off  a  town  and  making  profit  by  the  sale  of  town  lots. 
While  it  is  quite  conceivable  that  he  may  have  been  influ- 
enced by  a  benevolent  desire  to  shield  his  brother-in-law 
from  impending  pecun  ary  ruin,  and  for  this  object  was 
willing  to  place  himself  in  the  position  of  a  purchaser  of 
the  property,  yet,  in  a  legal  aspect,  he  was  a  mere  trustee 
for  the  creditors  of  Woods.  And  it  avails  nothing  that 
these  parties  insist  or  swear  that  the  sale  was  in  good  faith. 
In  the  case  of  Hendrickson  v.  JSoiinaon,  before  cited,  Chan- 
cellor  Kent  remarks :  ^^  It  is  indeed  true,  that  the  purchaser 
and  the  vendors  say  that  this  was  an  honest  and  bona  jidt 
sale,  but  do  not  the  facts,  which  they  all  admit,  outweigh 
the  declaration?  An  i  can  a  mere  assertion  be  compared  to 
the  unequivocal  lan^age  of  facta  and  the  necessary  infer- 
ence of  law  Y* 

It  results  from  these  views  that  a  decree  must  be  entered 
for  the  plainti  F.  It  must  declare  the  conveyance  from 
Woods  to  Todd  fraudulent  and  void ;  but  as  it  is  admitted 
by  the  plaintiff's  counsel  that  those  who  have  purchased 
lots  in  the  town  are  )  urchasers  for  a  valuable  consideration 
and  without  notice  of  anv  fraud  in  the  sale  to  Todd,  their 
rights  are  not  to  be  a  1  ected  by  the  decree.  The  decree 
must  also  direct  that  th  uns  Id  portion  of  the  tract  be  sold 
for  the  benefit  of  the  creditors  of  Woods.  And  so  far  as 
Todd  has  received  moneys  for  the  sale  of  lots  or  the  rent 
of  the  dwelling  house,  coal-bank,  and  ferry,  he  must  be 
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held  to  account  for  the  same.  This  will  involve  the  neces* 
sity  of  a  reference  to  a  master,  who  will  be  authorized  to 
examine  the  defendant  Todd  on  oath  and  report  to  this 
court. 


(district  court.) 
Stapp  bt  al.  v.  Steamboat  Swallow. 

A  person  baving  a  valid  maritime  lien  on  a  steamboat,  wbo  proceeds  to  en* 
force  it  in  a  State  court,  and  obtains  judgment  tberefor,  tbereby  waives 
bis  original  lien,  and  occupies  a  footing  of  equality  witb  otber  creditors 
baving  no  maritime  lien,  wbo  also  proceeded  under  tbe  State  law. 

In  tbe  construction  of  a  State  law,  tbis  court  is  bound  to  adopt  tbe  views 
of  the  Supreme  Oourt  of  tbe  State. 

Claims  not  founded  on  maritime  liens  bave  no  standing  in  this  oourt  in  tbe 
exercise  of  its  admiralty  Jurisdiction,  and  will  be  dismissed. 

Lincdrij  Smith  ^  Wamockj  for  libellants. 

Dodd  ^  Huston  and  Collins  ^  Herrony  for  intervenors. 

Opinion  of  thb  Court: 

The  original  libel  in  thifi  case  was  filed  in  the  joint  names 
of  different  persons,  severally  claiming  for  labor  and  services 
rendered  the  steamboat  Swallow  in  various  capacities* 
Others  have  intervened  for  wages  due.  There  are  also 
daims  for  supplies  furnished  and  repairs  to  the  boat.  It  is 
conceded  that  these  are  all  claims  importing  maritime  liens. 
By  consent,  a  decree  has  been  entered  for  the  sale  of  the 
boat,  and  the  application  of  the  proceeds  to  the  satisfaction 
of  these  liens.  A  sale  has  been  made  and  the  proceeds  ap- 
plied ;  and  there  is  now  a  surplus  in  the  registry  applicable 
to  a  class  of  claimants  having  no  maritime  liens.  The  only 
question  before  the  court  relates  to  the  distribution  of  the 
funds  in  the  registry  to  these  claimants.  The  aggregate 
amount  of  this  class  of  clsdms  exceeds  the  sum  in  the  reg^ 
istry ;  and  hence  the  duty  of  the  court  to  decide  how  it  shall 
be  apportioned. 
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Among  those  now  asserting  claims  to  the  surplus  are  some 
who  had  originally  valid  maritime  liens  for  supplies  and 
repairs.  Instead  of  enforcing  their  claims  in  this  court,  and 
insisting  on  their  privilege  of  lien,  they  proceeded  in  a  State 
court,  under  the  water-craft  law  of  Ohio,  and  have  obtained 
judgments,  which  are  now  filed  as  the  evidence  of  their 
claims  in  this  court.  It  is  insisted  in  the  argument  that 
these  claims  still  retain  their  original  character  as  maritime 
liens,  and  have  priority  over  those  not  importing  such  lien, 
in  which  seizures  have  been  made  under  State  process. 

In  the  case  of  Dudley  v.  Steamboat  Superior,  decided  in 
this  court  some  years  since,  and  reported  in  1  Kewbenys 
Ad.  176,  this  question  was  presented,  though  not  argued; 
and  the  court  held,  that  a  claimant  having  an  original 
maritime  lien  who,  instead  of  asserting  and  enforcing  bis 
claim  in  the  admiralty  court,  proceeded  under  the  State 
water-craft  law,  thereby  waived  such  lien,  and  occupied  in 
this  court  a  position  of  equality  with  those  claiming  liens 
solely  by  virtue  of  seizures  under  the  State  statute.  I  have 
no  reason  to  doubt  the  correctness  of  the  views  indicated 
in  the  case  referred  to.  It  is  true  I  have  found  no  reported 
case  in  which  this  qnestion  has  been  under  consideration  in 
any  other  court.  It  is,  however,  clearly  consonant  with 
reason  and  the  analogies  of  law,  that  if  a  party,  having 
an  undisputed  maritime  lien,  voluntarily  waives  it  by  seek- 
ing another  remedy,  he  can  not  be  reinstated  in  his  original 
right.  His  claim  against  the  boat  has  passed  into  a  judg- 
ment, pursuant  to  the  State  statute,  and  before  a  State 
magistrate  or  conrt,  thereby  losing  wholly  its  original  char- 
acter as  a  maritime  claim.  It  results,  from  this  view,  that 
this  class  of  claimants  can  have  no  preference  or  priorities, 
except  such  as  belong  in  common  to  all  those  who  have 
made  seizures  under  the  water-craft  law. 

It  is  a  question  in  this  case,  whether  there  is  any  priority 
of  privilege  among  those  claimants  who  have  caused  seiz- 
ures to  be  made,  under  the  statute  referred  to,  dependent 
on  the  date  of  the  seizure.    On  the  one  hand,  it  is  insisted 
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in  argrnnent  that  no  preference  is  ^ined  by  a  priority 
of  time  in  the  seizure,  and  that  all  creditors,  having  a  lien 
by  seizure,  are  entitled  to  a  'pro  rata  distribution  of  the  pro- 
ceeds. On  the  other  hand,  it  is  contended  that  priority  of 
seizure  imports  a  priority  of  lien ;  and  that  distribution 
must  be  made  to  the  creditors  of  the  boat  in  the  precise 
order  of  the  date  of  the  seizures.  It  is  conceded  that  the 
Ohio  courts,  including  the  Supreme  Court,  have  uniformly 
recognized  the  rule  just  stated,  in  the  construction  and  en- 
forcement of  the  water-craft  law.  They  hold  that  seizures 
made  on  the  same  day  have  an  equality  of  lien,  and  those 
made  on  subsequent  days  are  subordinate  to  those  made  at 
a  prior  date.  It  is  true  this  construction  is  not  in  conform- 
ity with  the  principles  which  usually  prevail  in  admiralty  in 
adjusting  the  priorities  of  maritime  liens.  But  its  applica- 
tion to  proceedings  under  the  water-craft  law  seems  to  be 
m  necessary  result  of  the  principle  settled  by  the  State 
courts,  and  recognized  by  this  court,  that  the  statute  gives 
no  lien  until  there  is  an  actual  seizure  of  the  debtor  boat 
or  craft.  If  the  seizure  alone  creates  the  lien,  it  follows 
that  the  priorities  of  the  creditors  of  the  boat  or  craft  must 
be  determined,  with  reference  to  the  date  of  seizure,  sub- 
ject to  the  modification  before  stated,  that  all  seizures  made 
on  the  same  day  are  to  be  regarded  as  importing  an  equality 
of  lien.  If  I  doubted  the  justness  and  expediency  of  this 
principle  of  construction,  I  should  regard  it  as  my  daty  to 
give  it  my  sanction,  for  the  reason  that  it  has  been  uniformly 
adopted  by  the  courts  of  the  State,  in  carrying  out  the  stat- . 
nte  referred  to.  It  has  settled  a  rule  of  property,  depend- 
ing on  the  construction  of  a  State  law;  and,  in  accordance 
with  the  numerous  decisions  of  the  Supreme  Court  of  the 
United  States,  is  obligatory  on  the  judges  and  tribunals  of 
the  Union. 

There  is  another  question  in  this  case,  as  to  the  effect  of 
the  attachment  prosecuted  in  the  Superior  Court  of  Cincin- 
nati by  James  Millinger  against  Albert  Culbertson,  the 
owner  of  an  interest  of  one-fourth  in  the  steamboat  Swal- 
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low.  The  attachment  was  served  on  December  5,  1857, 
and  prior  to  any  seizares  nnder  the  water-craft  statnte.  The 
nature  of  the  debt  claimed  by  the  plaintiff  in  the  attach- 
ment does  not  appear,  bat  the  commissioner  reports  that  a 
judgment  was  obtained  against  the  defendant  in  attachment 
for  |6,897.  No  sale  was  made  nnder  the  judgment,  and, 
being  still  unsatisfied,  it  is  now  set  up  in  this  court  as  a  valid 
claim  against  the  steamboat. 

It  is  not  controverted  in  argument,  and  I  suppose  there  is 
no  room  to  doubt,  that  the  seizure  by  attachment  of  the 
interest  of  one-fourth  in  the  boat,  held  by  the  defendant 
Oulbertson,  operated  as  an  effected  lien  to  the  extent  of  that 
interest.  I  understand,  that  by  the  practice  and  decisions 
of  the  State  courts,  the  seizure  of  a  boat  or  other  water- 
craft,  by  the  process  of  attachment  under  the  statute  of 
Ohio,  has  the  same  effect  as  a  seizure  under  the  water-craft 
law ;  and  when  made  on  the  same  day,  is  held  to  have  an 
equality  of  lien.  If  this  proposition  is  maintainable — and  I 
perceive  no  reason  for  doubting  it — it  follows  that  as  the 
seizure,  under  the  attachment .  by  Millinger,  was  prior  in 
date  to  any  of  the  seizures  under  the  water-craft  law,  he 
has  priority  of  lien  to  the  extent  of  the  interest  of  Oulbert- 
son. 

It  is  insisted,  however,  that  granting  such  to  have  been  the 
effect  of  the  service  of  the  attachment,  the  lien  created  was 
waived  or  relinquished  by  the  plaintiff,  and  can  not  be  srt 
up  by  him.  The  facts  relied  on,  in  support  of  this  position, 
as  reported  by  the  commissioner,  are,  that  after  the  service 
of  the  attachment,  an  arrangement  was  made  by  the  parties 
by  which  the  boat  was  permitted  to  remain  in  the  posseeaion 
of  the  master,  and  to  engage  in  its  regular  business,  upon 
bond  being  given  conditioned  for  the  delivery  of  the  boat, 
or  the  payment  of  the  appraised  value  of  the  interest 
attached,  to  answer  the  judgment  that  might  bo  obtained 
in  favor  of  the  plaintiff.  Such  a  bond  was  given  and 
accepted  by  the  plaintiff;  and  the  boat  continued  in  the 
possession  of  the  master,  and  was  employed  in  its  ordinaiy 
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basiness  until  the  6th  of  February  following  the  date 
of  the  service  of  the  attachment,  on  which  day  it  waa  de- 
livered to  the  sheriff' of  Hamilton  county  to  answer  the  claim 
of  the  plaintiff*  Millinger.  This  was  before  there  was  any 
seizure  of  the  boat,  either  by  process  under  the  water-craft 
law  or  from  this  court.  It  also  appears,  though  the  fact  is 
perhaps  not  material  in  the  consideration  of  the  point 
before  the  court,  that  nearly  the  whole  of  the  indebtedness 
of  the  boat  originated  between  the  date  of  the  service  of 
the  attachment  and  the  delivery  of  the  boat  to  the  sheriff 

Do  these  facts  warrant  the  legal  conclusion  that  the  plaint- 
iff in  the  attachment  waived  or  relinquished  his  rights  ac- 
cruing from  the  seizure  of  the  boat,  and  that  he  can  not  now 
assert  a  priority  of  lien  over  those  who  subsequently  pro- 
ceeded under  the  water-craft  law  ?    I  regret  that  this  point 
was  not  more  fully  discussed  in  the  argument    No  authori- 
ties were  referred  to  applicable  to  it ;  nor  have  I  found  any 
which  throw  any  light  on  the  question.    My  conviction  is, 
however,  strong  that  there  is  nothing  in  the  facts  stated, 
which  can  be  viewed  as  equivalent  to  a  waiver  of  the  plaint- 
iff's rights  under  the  attachment.    When  the  arrangement 
was  made  by  which  the  master  was  allowed  to  run  the  boat, 
no  proceedings  had  been  instituted  against  it  except  the  at- 
tachment by  Millinger;  nor  could  he  be  presumed  to  know 
there  were  other  parties  whose  interests  could  be  affected  by 
the  arrangement.    In  any  view,  it  could  not  operate  preju- 
dicially to  the  interests  of  other  creditors.     On  the  contrary, 
as  affording  the  means  of  ei^rning  something  for  the  own- 
ers, it  would  increase  their  ability  to  pay  the  liabilities  of 
the  boat,  and  thus  inure  to  the  benefit  of  the  creditors. 
In  a  word,  it  is  impossible  to  conceive  of  any  principle,  in 
the  facts  referred  to,  impairing  the  lien  of  the  plaintiff  in 
attachment  or  any  just  ground  of  complaint  by  the  other 
creditors. 

The  claim  of  Millinger,  to  the  extent  of  Culbertson's  in- 
terest of  one-fourth,  must  be  respected,  and  entitles  him 
to  a  preference  in  the  distribution  of  the  fund  in  the  reg- 
is 
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ktry  over  those  whoee  seizures  were  subsequent,  and  for 
causes  of  action  not  implying  a  paramount  admiralty  lien. 

If,  however,  it  can  be  made  to  appear  that  the  jadgment 
obtained  by  the  plaintiff  in  attachment  was  not  for  a  bona 
fide  debt,  or  if,  on  any  satisfactory  showing,  the  court  can 
be  satisfied  there  was  fraud  or  unfairness  in  the  judgment 
or  other  proceedings  in  attachment,  it  would  perhaps  be 
competent  to  modify  the  final  order  of  distribution.  As 
the  facts  now  appear  to  the  court,  the  plaintiff  in  attach- 
ment, in  a  legal  proceeding,  obtained  a  judgment,'whicli  must 
be  held  to  be  valid  nntil  it  shall  be  made  clear  that  such  is 
not  its  legal  effect. 

There  is  a  class  of  libellants  asserting  claims  not  founded 
on  maritime  laws  or  on  seizures  under  the  State  law,  who 
clearly  have  no  standing  in  this  court  in  the  exercise  of  its 
admiralty  jurisdiction,  and  as  to  whom  the  libels  will  be  dis- 
missed at  their  costs. 


(CIRCUIT  COURT.) 


Mabtin  Bell  v.  Addison  MgCullouoh,  Jakbs  Lamptob, 

WiLUAM  H.   LaKPTON,  ST  AL. 

If  a  party  obtainB  a  licenie  from  a  patentee  to  use  his  inyention,  but  neg- 
lects to  pay  the  price  for  a  long  time,  and  finally,  when  proaecuted, 
abandon!  bis  lioense,  or  while  relying  upon  it,  defends  also  upon  other 
grounds,  the  license  will  be  forfeited,  and  he  will  be  liable  as  an  in- 
fringer. 

A  paper  purporting  to  be  an  assignment  of  an  expired  patent  is  void  aa  aa 
assignment,  though  it  may  be  enforced  as  a  power  of  attorney. 

The  object  of  the  provision,  which  permits  the  court  to  treble  the  yerdict 
found  by  the  Jury,  is  to  remunerate  patentees  who  are  compelled  to 
sustain  their  patents  against  wanton  and  persevering  infringers,  and 
was  not  intended  to  include  mere  collection  suits  brought  upon  an  ex- 
pired patent* 

This  was  an  action  on  the  case, -tried  by  the  court 
and  a  jury.    The  suit  was  brought  to  recover  damages  for 
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the  infringement  of  the  patent  of  Martin  Bell,  more  par- 
ticularly referred  to  in  the  report  of  the  case  of  BeU  y. 
DanidSf  1  Fisher,  872.  The  defendants  insisted  that  the 
plaintifl'  could  not  recover : 

1.  Because  the  defendants  did  not  infringe  the  plaintiff's 
patent. 

2.  Because  some  ten  years  before  the  expiration  of  plaint- 
iff's patent,  one  Foster,  an  agent  of  the  patentee,  had  put  up 
the  apparatus  for  the  defendants,  for  an  agreed  price,  which 
was  to  include  the  license  fee,  but  which  fee  the  defendants 
had  neglected  to  pay. 

8.  Because,  since  the  expiration  of  the  patent,  the  pat- 
entee had  assigned  the  same  to  Christian  Shunk,  for  whose 
benefit  the  present  suit  was  brought. 

Q.  M.  Lee  and  8.  S.  Fisher,  for  plaintiff. 

Isaac  C.  Collins  and  John  W.  Herron,  for  defendants. 

CHARaS  07  THE  CoURT : 

1.  As  to  the  alleged  verbal  license  from  Foster,  the  agent 
of  Bell,  to  the  defendants,  the  court  will  remark,  that  the 
contract  of  license  is  like  every  other  contract,  and  depends 
upon  a  fair  construction  of  the  acts  of  the  parties,  of  which 
acts  the  jury  are  to  judge ;  but,  if  even  a  party  originally 
obtains  a  license  from  a  patentee  to  use  his  invention,  but 
neglects  to  pay  his  license  price  for  a  long  time,  and  finally, 
when  prosecuted,  abandons  his  license,  or,  while  relying 
upon  it,  defends  also  upon  other  grounds,  the  license  will 
be  forfeited,  and  he  will  be  liable  as  an  infringer. 

2.  As  to  the  paper  produced  in  evidence  and  claimed  to 
be  an  assignment  to  Chnstian  Shunk,  executed  and  deliv- 
ered by  Bell  after  the  expiration  of  his  patent,  the  court  in- 
structs you  that  the  patent,  after  it  expired,  was  a  mere 
^  chose  in  action,"  and  all  that  the  patentee  sought  to  con- 
vey was  his  right  to  collect,  by  suit,  or  otherwise,  the  dam- 
ages which  had  accrued  during  the  lifetime  of  the  patent. 
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Such  a  right  was  not  assignable,  and  the  paper  offered  in 
evidence,  so  far  as  it  purports  to  be  an  assignment,  is  void, 
although  it  may  be  good  as  a  power  of  attorney  author- 
izing the  assignee  to  collect  for  infringements. 

The  jury  found  a  verdict  for  plaintiff  with  |200  dam- 
ages. 

The  plaintiff's  counsel  subsequently  moved  the  court  to 
treble  the  damages  under  the  provisions  of  section  14  of 
the  act  of  July  4, 1886.  > 

Thb  Court: 

The  provision  contained  in  section  14  of  the  act  of  1836, 
under  which  this  motion  is  made,  is  as  follows :  ^'  That  when- 
ever, in  any  action  for  damages  for  making,  using,  or  sell- 
ing the  thing  whereof  the  exclusive  right  is  secured  by  any 
patent  heretofore  granted,  a  verdict  shall  be  rendered  for 
the  plaintiff  in  such  action,  it  will  be  in  the  power  of  the 
court  to  render  judgment  for  any  sum  above  the  amount 
found  by  such  verdict  as  the  actual  damages  sustained  by 
the  plaintiff,  not  exceeding  three  times  the  amount  thereof, 
according  to  the  circumstances  of  the  case,  with  costs," 
etc. 

The  object  of  this  provision  was  to  remunerate  patentees 
who  were  compelled  to  sustain  their  patents  against  wanton 
and  persevering  infringers.  There  may  be,  and  doubtless 
are,  cases  in  which,  the  discretion  vested  in  the  court  for 
this  purpose  should  be  exercised,  but  it  would  hardly  seem 
that  the  spirit  of  the  act  was  intended  to  include  suits  brought 
upon  an  expired  patent,  which  are  merely  cases  of  collec- 
tion, the  sole  object  being  the  recovery  of  damages. 

The  motion  is  therefore  overruled. 
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(CIRCUIT  COURT.) 
Ex  PARTB  T&UMAN  C.  EVBBTS.      HaBBAB  CoBPUS. 

The  lint  dauie  of  section  14  of  the  judiciary  act  of  1789,  which  provides 
that  the  Supreme,  Circuit,  and  District  Courts  of  the  United  States, 
"  shall  have  power  to  issue  writs  of  aeire  faeiaSf  habeaa  eorpug^  and  all 
other  writs  not  specially  provided  for  hy  statute,  which  may  be  nec- 
essary to  the  exercise  of  their  respective  Jurisdictions,  and  agreeable  to 
the  usages  and  principles  of  law,"  does  not  authorize  said  courts  to 
issue  a  habeas  carpus^  unless  it  is  necessary  in  aid  of  jurisdiction,  in 
a  ease  or  proceeding  there  pending. 

The  case  of  a  father  claiming  the  custody  of  an  infant  child,  is  not  one  in 
which  a  habeas  corpus  can  issue,  by  a  court  of  the  United  States,  as  an- 
cillary to  the  exercise  of  its  jurisdiction,  under  the  above-cited  clause 
of  the  act  of  1789. 

Nor  can  a  Circuit  Court  of  the  United  States  take  jurisdiction  under  sec- 
tion 11  of  the  act  of  1789,  although  the  father  is  a  citizen  of  another 
State,  as  the  matter  in  dispute  has  no  pecuniary  value,  and  can  not  be 
estimated  in  money. 

M.  H.  IHlden,  for  relator. 

Johnson  ^  CarroU,  and  Mr.  Howard,  for  respondents. 

OpINTON  of  THE  CouKT :  • 

Truman  C.  Everts,  the  relator,  has  filed  his  petition  in 
this  court,  for  a  writ  of  habeas  corpus,  averring  that  he  is  a 
citizen  of  Eentucky,  and  that  in  1849  he  was  married  at 
Dayton,  Ohio,  to  Eloise  H.  Morrison,  and  that  in  Septem- 
ber, 1850,  a  daughter  was  bom  to  the  parties,  named  Bes- 
sie ;  that  in  September,  1856,  by  reason  of  the  improper 
conduct  of  the  wife,  a  separation  took  place  between  the 
parties  at  Toledo,  Ohio,  about  which  time  the  wife  admitted 
that  she  had  been  guilty  of  adultery ;  that  the  said  Everts 
then  took  charge  of  the  daughter,  and  removed  to  the  city 
of  New  York,  where  the  child  was  placed  in  the  keeping  of 
his  relatives,  who,  from  their  wealth  and  respectability, 
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were  fitted  to  take  charge  of  her  nnrtare  and  edacation ; 
that  she  was  placed  at  school,  and  was  in  all  thinge  well 
cared  for,  happy,  and  making  rapid  progress  in  her  edaca- 
tion ;  that  in  June,  1^58,  upon  the  petition  of  his  wife,  a 
proceeding  of  which  he  had  no  notice,  and  upon  allegatioDS 
which  were  altogether  false,  the  Court  of  Common  Pleas 
of  Montgomery  coanty,  Ohio,  rendered  a  decree  annnlling 
the  marriage  contract  between  the  parties;  that  while  the 
said  Everts  was  absent  in  Kentucky,  his  wife  and  other 
persons  clandestinely,  forcibly,  and  against  the  will  of  the 
child,  abducted  her  from  the  school  at  which  she  bad  been 
placed,  and  the  custody  of  those  having  charge  of  her, 
and  removed  her  to  Dayton,  where  she  is  forcibly  and  un- 
lawfully detained  by  Mrs.  Everts,  Lenox  Compton,  and 
Fielding  Lowry.  The  prayer  .of  the  petition  is,  that  a  writ 
of  habeas  corpus  issue,  requiring  the  said  parties  forthwith 
to  produce  the  said  child,  with  the  cause  of  her  detention; 
and  that  on  the  final  hearing,  she  may  be  restored  to  the 
care  and  custody  of  the  petitioner. 

A  writ  of  habeas  corpus  issued  from  this  court,  according 
to  the  prayer  of  the  petition,  which  has  been  served  on  the 
parties ;  and  they  have  appeared  and  filed  their  answers. 
Lowry  states,  in  his  answer,  that  the  child  is  not,  and  has 
not  been,  since  the  filing  of  the  petition,  in  his  custody  or 
nnder  his  control.  Compton  answers,  in  substance,  that  he 
is  the  stepfather  of  Mrs.  Everts,  who  brought  the  child  to 
his  residence,  near  Dayton,  in  June  last,  where  she  has  since 
remained  with  her  mother ;  and  that  he  is  willing,  and  has 
the  pecuniary  ability  to  take  care  of  and  provide  for  her 
till  she  is  of  age.  He  does  not  claim  the  right  to  detain 
the  child,  and  alleges  that  she  there  is,  and  has  been,  under 
the  exclusive  control  and  authority  of  her  mother. 

Mrs.  Everts  answers,  denying  all  the  allegations  of  fault 
or  impropriety  of  conduct  on  her  part,  as  set  out  in  the 
petition.  She  admits  the  custody  of  the  child,  and  claims 
the  legal  right  to  retain  her  in  charge,  as  her  mother;  and 
also  on  the  ground  of  the  decree  of  the  Court  of  Common 
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Pleas  of  Montgomery  coanty^  dissolving  the  marriage  con- 
tract between  her  and  her  husband,  and  giving  to  her  the 
custody  of  the  child.  She  exhibits  the  record  of  the  pro- 
ceedings in  her  application  for  divorce,  from  which  i^ 
appears  that  Everts  being,  as  averred,  a  resident  of  the  city 
of  New  York,  a  summons  and  copy  of  the  petition  was  ad- 
dressed by  mail  to  him  at  New  York,  and  publication  made 
of  the  filing  of  the  petition  in  a  newspaper  printed  at  Day- 
ton, in  accordance  with  the  statute  of  Ohio.  She  also  avert 
that  the  facts  set  forth  in  her  petition  as  the  grounds  of  the 
decree  are  ti:ue,  and  were  substantiated  by  suificient  an4 
credible  testimony,  and  that  there  was  no  fraud  or  illegality 
in  the  proceedings  resulting  in  such  decree. 

Upon  the  facts  thus  presented,  the  court  must  first  con- 
rider  the  grave  question  of  its  jurisdiction  to  take  cogni- 
sance of  this  case,  and  make  the  order  prayed  for  by  the 
relator,  even  conceding  the  case  made  by  him  in  the  peti- 
tion to  be  sustained  by  the  evidence.  It  is  strenuously 
insisted  by  counsel  that  this  jurisdiction  does  not  exist,  and 
that,  therefore,  it  is  the  plain  duty  of  the  court  to  dismiss 
the  petition.  It  is,  perhaps,  to  be  regretted  that  this  ques- 
tion was  not  made  upon  the  application  for  the  writ,  and 
before  the  parties  had  incurred  the  expense  of  taking  the 
great  mass  of  evidence  on  file.  But  it  is  not  too  late  now, 
as  the  want  of  jurisdiction  is  not  waived  by  the  appearance 
of  the  parties,  and  the  presentation  of  a  defense  on  other 
grounds. 

The  question  indiqated  has  been  argued  at  great  length, 
and  with  much  ability.  In  support  of  the  jurisdiction  of 
the  court,  probably  every  authority  bearing  on  the  question 
has  been  adduced,  and  the  cases  and  principles  referred  to 
have  been  amplified  and  enforced  with  great  ingenuity  and 
learning.  And  I  enter  upon  its  consideration  with  a  proper 
sense  of  its  importance,  and  of  the  responsibility  assumed 
in  its  decision.  I  may  add,  that  I  deeply  regret  the  un- 
avoidable absence  of  the  circuit  judge  at  the  hearing  in  this 
case,  which  has  deprived  the  parties  of  the  benefit  of  his 
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great  learning  and  mature  jadicial  experience  in  the  deter- 
mination of  this  question. 

In  the  outset,  I  may  remark  that  it  is  distinctly  conceded 
by  the  counsel  for  the  relator  that  the  court  must  find  its 
warrant  for  the  jurisdiction  claimed  in  the  constitution  and 
laws  of  the  United  States.  "So  principle  can  be  more 
definitively  settled  than  that  the  courts  of  the  Union,  from 
the  highest  to  the  lowest,  are  courts  of  limited  jurisdiction, 
in  the  sense  that  they  can  call  into  action  no  powers  not 
expressly  conferred  by  law,  or  incidental  to  those  granted. 
Thus,  in  ex  parte  BoUman  and  Swartouty  4  Curtis,  23;  4 
Cranch,  75,  Chief  Justice  Marshall  says :  ^^  Courts  which 
originate  in  the  common  law,  possess  a  jurisdiction  which 
must  be  regulated  by  the  common  law,  until  some  statute 
shall  change  their  established  principles;  but  courts  which 
are  created  by  written  law,  and  whose  jurisdiction  is  defined 
by  written  law,  can  not  transcend  that  jurisdiction/'  This 
principle,  thus  established  at  an  early  day  by  the  Supreme 
Court,  applicable  to  the  jurisdiction  of  the  courts  of  the 
United  States,  has,  in  numerous  cases,  received  the  sanction 
of  that  court. 

The  question  now  under  consideration  must,  therefore,  be 
decided  with  reference  to  the  legislation  of  Congress,  defin- 
ing the  jurisdiction  of  the  federal  courts  in  cases  of  habeas 
corpus. 

The  claim  for  the  exercise  of  jurisdiction  in  this  case  is 
based  mainly  on  section  14  of  the  judiciary  act  of  1789, 1 
Stat.  U.  S.  81.  This  section  provides  "  that  all  the  before- 
mentioned  courts  of  the  United  States  (the  Supreme  Court 
and  the  Circuit  and  District  Courts)  shall  have  power  to 
issue  writs  of  scire  facias,  habeas  corpus,  and  all  other  writs 
not  specially  provided  for  by  statute,  which  may  be  neces- 
sary to  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law.  And  either 
of  the  justices  of  the  Supreme  Court,  as  well  as  judges  of 
the  District  Courts,  shall  have  power  to  grant  writs  of 
habeas  corpus,  for  the  purpose  of  an  inquiry  into  the  caose 
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of  commitment:  provided,  that  writs  of  habeas  corpus 
shall  in  no  case  extend  to  prisoners  in  jail,  unless  where 
they  are  in  custody,  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be  brought  into 
court  to  testify/* 

The  question  arising  on  the  clause  of  the  foregoing  sec- 
tion, granting  the  power  to  the  courts  of  the  United  States 
to  issue  the  writ  of  habeas  corpus,  is,  whether  the  limita* 
tion  expressed  in  the  words,  ^  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  to  the  ex- 
ercise of  their  respective  jurisdictions,"  is  applicable  to  the 
writs  of  scire  facias  and  habeas  corpus,  previously  named. 
The  learned  counsel  for  the  relator  insists  that  the  power  to 
grant  the  two  writs  specifically  named,  is  distinct  and  inde- 
pendent, and  not  affected  or  controverted  by  the  limitation  to 
**  other  writs "  necessary  to  the  exercise  of  the  jurisdiction 
of  the  courts.  On  the  other  hand,  it  is  claimed,  in  an  argu- 
ment of  great  force,  that  the  words  of  limitation  referred 
to,  apply  as  well  to  the  writs  designated  as  to  all  other 
writs ;  and  that  the  writs  authorized  under  that  clause  are 
such  only  as  are  necessary  to  the  just  exercise  of  the  juris- 
diction of  the  courts.  If  this  construction  of  the  statute 
is  sustainable,  it  is  clear  this  court  has  no  authority  to  act 
in  the  case  made  in  this  petition,  and  must  necessarily  order 
its  dismissal. 

It  is  not  a  matter  that  should  excite  surprise,  that  no  case 
is  found  in  the  reports  of  the  Supreme  Court  of  the  United 
States,  in  which  an  authoritative  construction  has  been  given 
to  the  clause  of  the  statute  under  consideration.  The 
Supreme  Court,  as  decided  in  Barry's  cascj  2  Howard,  65, 
has  no  original  jurisdiction  under  that  clause  to  issue  the 
writ  of  habeas  corpus.  "While,  therefore,  there  have  been 
numerous  applications  to  that  court  for  the  writ  of  habeas 
corpus,  they  have  been  based  on  the  latter  clause  of  the 
section,  and  have  involved  only  the  exercise  of  the  revisory 
power  of  the  court,  in  passing  on  the  legality  and  validity 
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of  oommitments  and  imprisonments  under  the  orders  or 
process  of  inferior  coarts. 

In  the  case  of  ex  parte  Bollman  ei  aL,  before  referred  to,  this 
question  was  not  involved;  but  Chief  Justice  Marshall,  in 
giving  the  opinion  of  the  court,  refers  to  it,  though  he  does 
not  expressly  decide  it  He  remarks,  that  ^<  the  only  doubt 
of  which  this  section  (14)  can  be  susceptible  is,  whether  the 
restrictive  words  of  the  first  sentence  limit  the  power  to  the 
award  of  such  writs  of  habeas  corpus  as  are  necessary  to 
enable  the  courts  of  the  United  States  to  exercise  their  re- 
spective jurisdictions  in  some  causes  which  they  are  capa- 
ble of  deciding.  It  has  been  urged  that  in  strict  gram* 
matical  construction,  these  words  refer  to  the  last  antecedent, 
which  is  '^all  other  writs  not  specially  provided  for  by 
statute."  And  he  adds,  ^^  this  criticism  may  be  correct,  and 
is  not  entirely  without  its  influence;  but  the  sound 
construction  which  the  court  thinks  it  safer  to  adopt  is,  that 
the  true  sense  is  to  be  determined  by  the  nature  of  the 
provision  and  by  the  context" 

This  is  a  clear  intimation,  that  as  a  question  of  mere 
grammatical  construction  it  is  not  free  of  doubt,  and  avail- 
ing myself  of  the  hint  given  by  the  chief  justice,  I  have 
endeavored  to  attain  a  conclusion  as  to  the  sense  of  the 
clause  from  its  nature,  and  its  connection  with  other 
parts  of  the  section. 

And,  in  the  first  place,  it  is  worthy  of  remark  that  the 
power  to  award  the  writs  of  scire  facias  and  habeas  corpus, 
in  the  first  part  of  the  section,  is  *^  to  all  the  before-named 
courts  of  the  United  States,"  meaning  the  Supreme,  Circuit, 
and  District  Courts.  It  is  to  be  noticed  that  all  the  courts 
are  placed  on  a  footing  of  equality  as  to  their  power  to 
grant  the  writs  named  or  referred  to.  Now,  it  is  most  ob- 
vious that  the  grant  of  this  power  to  the  Supreme  Courtis 
not  within  the  cases  enumerated  in  the  constitution  of  the 
United  States,  in  which  that  court  can  exercise  original  juris- 
diction. That  court,  in  the  case  ex  parte  Barry^  2  Howard,  65, 
expressly  decided  that  it  had  no  original  jurisdiction  to  isaae 
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the  writ  of  habeas  corpus,  in  the  case  of  a  child  alleged  by 
the  father  to  be  illegally  detained  in  the  custody  and  posses- 
sion of  the  mother.  There  is  no  room  for  a  doubt  as  to  the 
correctness  of  this  decision.  That  court  long  since  decided 
that  Congress  could  not  confer  upon  it  original  jurisdiction 
in  any  case  not  within  the  specifications  in  the  constitution. 

On  the  m'ound  taken  by  the  counsel  for  the  relator,  the 
clause  of  the  statute  under  consideration  authorizes  all  the 
courts  named  to  grant  the  writ  of  habeas  corpus  in  any 
case  where  personal  restraint  or  imprisonment  of  the  per- 
son is  alleged,  without  restriction  or  limitation.  Our  pres- 
ent inquiry  is,  whether  it  was  within  the  intention  of  the 
act  of  Congress  of  1789  to  clothe  those  courts  with  such  a 
jurisdiction.  And  it  seems  to  the  court,  in  taking  the 
affirmative  of  this  inquiry,  we  charge  on  that  Congress  the 
folly  of  attempting  to  confer  original  jurisdiction  on  the 
Sapreme  Court,  in  palpable  conflict  with  the  constitution 
of  the  United  States.  I  do  not  suppose  that  such  a  sus- 
picion can  attach  to  the  distinguished  statesmen  who  com- 
posed that  Congress.  It  was  the  first  Congress  convened 
after  the  adoption  of  the  constitution  of  the  United  States, 
and  not  a  few  of  its  most  influential  members  had  been 
prominent  in  the  convention  that  framed  that  instrument. 
Of  these  men  it  may  be  well  said,  that  for  sagacity,  states- 
manship, and  profound  learning  they  have  had  no  superiors 
in  any  after  period  of  our  history,  and  we  should  be  slow 
in  admitting  that  they  could  have  sanctioned  an  intended 
violation  of  the  constitution.  At  all  events  such  a  conclu- 
sion should  rest  on  a  firmer  basis  than  a  doubtful  question 
of  grammatical  construction. 

But  there  is  no  occasion  for  any  inference  in  the  least  dis- 
creditable to  the  intelligence  or  purity  of  the  Congress  of 
1789.  No  violence  was  intended,  and  in  my  judgment  none 
is  committed  on  the  constitution  by  the  clause  of  the  statute 
under  Cvmsideration.  Its  language  fairly  imports  a  power 
in  the  courts  of  the  United  States  to  grant  the  writ  of  habeas 
corpus  and  all  other  writs  proper  and  necessary  in  the  just 
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exercise  of  their  jurisdiction.  And  I  can  see  nothing  in 
the  grammatical  coDstraction  of  the  clanse  that  calls  for 
any  other  sense  than  I  have  indicated.  There  was  an  ap- 
parent propriety  in  designating  the  important  writs  of  scire 
facias  and  habeas  corpus ;  and  then,  to  avoid  prolixity  and 
the  useless  specification  of  all  the  other  writs  and  pro- 
cesses necessary  to  the  salutary  exercise  of  the  jurisdiction 
of  the  courts^  to  adopt  the  comprehensive  form  of  ex- 
pression, "all  other  writs."  These  latter  words,  by  every 
rule  of  grammatical  construction,  are  connected  with  and 
refer  to  the  writs  of  scire  facias  and  habeas  corpus  before 
named. 

There  is  another  consideration  in  the  construction  of  the 
statute  which  is  entitled  to  great  weight.  As  already  no- 
ticed in  the  first  clause  of  the  section,  the  power  to  grant 
the  writ  of  habeas  corpus  is  to  the  courts  and  not  to  a  single 
judge;  while  in  that  clause  of  the  section  authorizing  the 
writ  "  for  the  purpose  of  an  inquiry  into  the  cause  of  com- 
mitment,'' any  judge  of  any  of  the  courts  is  empowered  to 
award  it  There  is  a  plain  and  obvious  reason  for  this  dis- 
tinction. If  the  power  to  grant  a  habeas  corpus  is  given 
in  the  first  clause  of  the  section  only  where  necessary  to  the 
exercise  of  the  jurisdiction  of  a  court,  there  is  great  pro- 
priety, if  not  necessity,  that  the  writ  should  be  ordered  by 
the  court  and  not  by  a  single  judge.  The  clause,  beyond 
question,  contemplates  the  grant  of  the  writ  for  the  en- 
forcement of  jurisdiction  in  some  proceeding  or  case  pend- 
ing in  the  court  in  which  the  writ  is  prayed  for.  And  that 
court  alone,  in  its  capacity  as  a  court,  and  not  a  single  judge, 
is  best  qualified  to  decide,  judicially,  whether  the  writ  is 
necessary  to  enforce  its  jurisdiction.  On  the  other  hand, 
when  the  great  prerogative  writ — the  writ  of  liberty — ^the 
writ  of  habeas  corpus  ad  subjiciendum — authorizing  an  in- 
quiry into  the  cause  of  commitment,  provided  for  in  the 
second  clause  of  the  statute  is  referred  to,  any  judge  of  any 
of  the  courts  is  empowered  to  grant  it.  The  reason  of  this  is, 
that  when  a  case  of  unlawful  imprisonment,  under  color  of 
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legal  process  or  aothority  exists,  there  is  a  necessity  for 
prompt  and  speedy  action ;  and  hence  the  party  is  entitled 
to  be  heard  before  a  single  judge,  without  waiting  a  regular 
session  of  a  court,  which  might  be  months  distant,  and  at  a 
point  remote  from  the  place  of  the  imprisonment  of  the 
party  applying  for  deliverance.  That  this  was  the  writ  con- 
templated by  the  authors  of  the  constitution  in  the  clause 
which  prohibits  its  suspension  except  in  certain  emergencies, 
IB  quite  obvious.  They  could  have  no  reference  to  the  writ 
as  used  to  relieve  from  either  actual  or  constructive  restraints 
or  imprisonments  of  the  person  resulting  from  the  relations 
of  master  and  servant,  guardian  and  ward,  parent  and  child, 
or  husband  and  wife.  It  was  doubtless  intended  to  protect 
against  those  invasions  of  personal  liberty  which  are  perpe- 
trated under  color  of  legal  or  official  authority.  The  framers 
of  the  constitution  had  in  view  those  outrages  and  usurpa- 
tions which  characterized  the  worst  periods  in  the  history 
of  the  British  nation,  by  which  the  personal  liberty  of  the 
citizen  was  invaded,  from  political  considerations,  but  with 
the  forms  of  legal  authority.  As  a  remedy  for  such  abuses 
of  power,  and  disregard  of  legal  and  constitutional  rights, 
the  judges  of  the  courts  of  the  United  States  are  invested 
with  the  authority  to  issue  the  writ  of  habeas  corpus  and 
inqaire  into  the  cause  of  commitment. 

And,  under  the  clause  referred  to,  there  is  no  limitation  to 
the  power  of  the  judges  except  that  contained  in  the  pro* 
viso  which  prohibits  them  from  panting  a  habeas  corpus 
where  the  imprisonment  is  by  State  process  or  under  State 
authority.  As  before  intimated,  the  numerous  authorities 
cited  by  counsel  refer  to  cases  where  the  writ  has  issued 
under  the  clause  here  referred  to ;  and  these  cases  need  not 
therefore  be  specially  noticed,  as  they  have  no  application 
to  the  question  under  consideration. 

It  is  claimed,  however,  that  there  are  other  cases  which 
sustain  the  jurisdiction  now  asserted  for  this  court.  The 
case  of  United  States  v.  Oreeriy  8  Mason,  482,  has  been  cited 
in  support  of  the  position  assumed  by  the  counsel  for  the 
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relator.  It  was  a  case  of  habeas  corpus,  presenting  a  qaes* 
tion  as  to  the  rightfal  custody  of  an  infant  daughter,  allied 
to  be  wrongfully  detained  by  the  grandfather  of  the  child. 
It  is  true  the  writ  in  that  case  was  allowed  by  Judge  Stoiy, 
in  the  Circuit  Court;  but  it  does  not  appear,  that  either  on 
the  petition  for  the  writ,  or  upon  its  return,  the  question 
of  jurisdiction  was  presented.  And,  before  any  fiual  action 
by  the  court,  the  parties  entered  into  an  amicable  arrange- 
ment, as  to  the  custody  of  the  child,  which  received  the  sano- 
tion  of  the  court.  This  can  not  be  claimed  as  an  authori- 
tative  decision,  on  the  point  now  before  this  court. 

It  is  also  insisted  that  the  case  ex  parte  Barry ^  before 
referred  to,  is  in  support  of  the  jurisdiction  of  this  court 
The  only  point  decided  in  that  case  was,  that  the  Supreme 
Court  of  the  United  States  had  no  original  jurisdiction  to 
issue  the  writ  of  habeas  corpus  prayed  for,  and  therefore 
dismissed  the  proceeding.  In  the  opinion  by  Judge  Story, 
the  court  say:  ^^ Without,  therefore,  entering  into  the 
merits  of  the  present  application,  we  are  compelled  by  oar 
duty  to  dismiss  the  petition,  leaving  the  petitioner  to  seek 
redress  in  such  other  tribunal  of  the  United  States  as  may 
be  entitled  to  grant  it.''  This  is  but  an  intimation  that  the 
lower  courts  might  have  jurisdiction,  but  the  question  did 
not  arise  in  the  case,  and  can  not  be  claimed  as  a  decision 
by  the  Supreme  Court. 

The  case  of  the  United  States^  on  the  relation  of  Wheder^ 
V.  Passmore  Williamson^  4  Am.  Law  Beg.  5,  is  also 
relied  on  as  an  authority  by  the  counsel  for  the  relator. 
This  case  was  decided  by  the  late  Judge  Kane,  of  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania.  The  circumstances  under  which  the  writ 
issued  were  briefly  as  follows :  Wheeler,  the  relator,  was 
the  owner  of  three  slaves,  who,  as  he  alleged  in  his  petitioiiy 
were  forcibly  taken  from  his  possession  at  Philadelphia  by 
Williamson,  and  by  him  were  unlawfully  detained  in 
custody.  The  prayer  of  the  petition  was,  that  Williamson 
might  be  required  to  produce  the  slaves  before  the  court. 
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with  the  reasons  of  his  claim  to  detain  them.  The  learned 
jadge  held  that  the  court  had  jurisdiction  under  the  first 
clause  of  section  14  of  the  act  of  1789.  I  do  not  propose  to 
notice  critically  the  grounds  on  which  he  asserted  the 
jurisdiction  of  the  court.  For  reasons  stated  before,  I  am 
clear  in  the  opinion  that  the  construction  given  by  Judge 
Kane  to  the  statute  tn  question  is  essentially  erroneous. 
With  all  my  respect  for  his  legal  intelligence  and  ability, 
I  can  not  acquiesce  in  his  conclusions.  And  the  authority 
of  his  opinion  is  certainly  not  strengthened  by  the  fact 
that  no  other  case  has  been  reported  in  which  this  latitu- 
dinous  claim  of  jurisdiction  has  been  judicially  affirmed. 

In  at  least  one  case  of  respectable  authority,  a  contrary 
doctrine  has  been  strongly  asserted.  I  refer  to  the  case 
ez  parte  Barryy  before  noticed,  in  which  Judge  Betts, 
holding  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  refused  to  grant  a  writ  of 
habeas  corpus  in  a  case,  the  facts  of  which  were  very 
similar  to  those  now  before  this  court,  on*  the  ground  of  a 
want  of  jurisdiction.  The  case  was,  substantially,  that 
Barry,  an  alien,  married  in  the  city  of  New  York ;  and 
liaving  lived  some  years  with  his  wife,  and  after  two  chil- 
dren were  bom,  by  reason  of  some  unfortunate  difficulty 
between  them,  they  separated,  one  of  the  children  being 
in  the  custody  of  the  father  and  the  other  of  the  mother. 
In  1844,  Barry,  for  the  purpose  of  obtaining  the  custody 
of  the  child  remaining  with  the  mother,  filed  his  petition 
in  the  Circuit  Court  of  the  United  States  for  a  writ  of 
habeas  corpus,  alleging  a  lawful  right  to  the  child  as  the 
£either,  and  that  the  child  was  illegally  and  forcibly  de- 
tained by  the  mother.  Judge  Betts  refused  to  award  the 
writ,  on  the  ground  before  stated.  I  have  seen  no  full 
report  of  his  opinion,  but  it  is  referred  to  in  5  Howard, 
103,  and  from  the  report  it  appears  that  Barry  obtained  a 
writ  of  error  from  the  Supreme  Court,  to  reverse  the  judg- 
ment of  Judge  Betts.  This  writ  was  dismissed  by  the 
Supreme  Court,  on  the  ground  that  there  was  no  pecuniary 


208  SOUTHERN  DISTRICT  OF  OHIO. 


Ex  parte  Everts. 


amount  in  controversy,  and  that  the  court  therefore  had 
not  jarifldiction.    Two   of   the  points  of   Judge  Bettf 
decision  are  stated  in  the  report  of  that  case  as  foUowB :  ^  I 
deny  the  writ  of  habeas  corpus  prayed  for,  because :  1.  If 
granted,  and  a  return  was  made,  admitting  the  facts  etated 
in  the  petition,  I  should  discharge  the  infant  on  the  ground 
that  the  court  can  not  exercise  the  {Common  law  functiooB 
of  parens  patricBj  and  has  no  common  law  jurisdiction  in 
the  matter.    2.  The  court  has  not  judicial  cognizance  of 
the  matter,  by  virtue  of  any  statute  of  the  United  States. 
The  conclusions  thus  stated  by  Judge  Betts  accord  fully 
with  my  judgment.    I  have  before  given  some  of  the 
reasons  for  the  opinion,  that  the  statute  does  not  grant  the 
power  claimed  for  the  court  in  this  case.    And  that  view 
is,  I  think,  decisive  of  the  pending  question.    But  it  is 
contended  in  argument,  that  if  it  should  be  held  that  the 
statute  does  not  confer  the  power,  as  a  matter  of  substan- 
tive and  independent  jurisdiction,  the  writ  of  habeas  corpus 
is  proper  as  an  ancillary  process,  to  enable  the  court  to 
exercise  jurisdiction.    If  I  understand  the  argument  on 
this  point,  it  is,  in  substance,  that  the  child  who  is  the  sub- 
ject of  this  controversy,  legally  owes  labor  and  service  to 
the  petitioner,  as  her  father ;  that  she  has  escaped  from  the 
State  of  New  York,  where  such  labor  and  service  were 
due,  into  the  State  of  Ohio,  and  is  subject  to  reclamation 
as  a  fugitive,  by  the  father,  under  the  acts  of  Congress  of 
1798  and  1850;  and  that  the  writ  issued  in  this  case  is  in 
aid  of  the  jurisdiction  of  this  court,  under  said  acts,  and 
therefore  within  the  scope  of  the  first  clause  of  section  14 
of  the  act  of  1789.     I  shall  notice  this  position  very  briefly, 
remarking,  in  the  first  place,  that  it  would  be,  in  my  judg- 
ment, a  perverted  construction  of  the  acts  for  reclaimiog 
fugitives  from  service,  to  hold  that  they  can  have  any 
application  to  a  female  child  of  eight  years  of  age.    Such 
a  child,  within  the  contemplation  of  these  statutes,  can  not 
be  said  to  owe  labor  and  service  to  the  father.    And  again, 
it  is  clear  there  has  been  no  such  escape  as  within  the  pur- 


OCrrOBER  TERM.  1858.  209 

Ex  parte  Everts. 

view  of  these  statutes  is  required,  to  bring  a  person  within 
their  operation. 

There  must  be  an  escape,  implying  the  will  or  purpose 
to  escape,  which  certainly  can  not  be  predicated  of  an 
infant  child.  But  there  is  a  still  more  conclusive  objection 
to  the  construction  insisted  on.  The  clause  authorizing  a 
habeas  corpus  in  aid  of  the  jurisdiction  of  a  court,  clearly 
contemplates  a  suit  or  proceeding  in  esscj  and  that  such 
writ  is  necessary  as  subsidiary  to  the  exercise  of  jurisdic- 
tion. It  would  vest  the  courts  with  a  dangerous  amplitude 
of  discretion,  if  they  could  use  the  writ  of  habeas  corpus 
as  an  instrument  to  bring  a  party  within  its  jurisdiction 
for  an  ulterior  purpose. 

The  jurisdiction,  then,  does  not  exist  on  the  ground  just 
indicated — and  I  am  equally  clear  there  is  no  other  ground 
on  which  it  can  be  sustained.  I  do  not  say  it  is  not  within 
the  competency  of  Congress  to  give  the  power  claimed  to 
the  courts  or  judges  of  the  United  States.  The  constitu- 
tion includes  in  the  grant  of  judicial  power  controversies 
between  citizens  of  different  States,  but  there  is  no  statu- 
tory provision  which  brings  the  proceeding  by  habeas 
corpus  within  the  scope  of  this  provision.  Section  11  of 
the  act  of  1789  gives  to  the  Circuit  Courts  original  cogni- 
zance concurrently  with  the  State  courts,  of  all  civil  suits 
at  common  law  and  in  equity,  where  the  plaintiff  is  a 
citizen  of  a  State  other  than  that  in  which  suit  is  brought, 
and  the  matter  in  dispute  exceeds  five  hundred  dollars. 
But  this  does  not  include  a  proceeding  by  habeas  corpus, 
for  the  plain  Yeason,  if  there  were  no  other,  that  the  matter 
in  controversy  has  no  pecuniary  value,  and  can  not  be 
estimated  in  money. 

It  follows,  as  the  result  of  these  views,  that  this  proceed- 
ing most  be  dismissed,  for  want  of  jurisdiction.  If  I  enter- 
tained a  serious  doubt  on  this  question,  I  should  hesitate 
to  exercise  the  power  invoked  for  this  court.  But,  in  the 
light  in  which  I  view  it,  the  line  of  duty  is  so  clearly  indi- 
14 
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cated)  that  I  slioald  be  wholly  without  excuse  if  I  did  not 
follow  it. 

This  result  renders  it  wholly  unnecessary  to  expresB  an 
opinion  as  to  the  effect  of  the  record  in  the  proceeding  in 
the  State  court,  or  to  review  the  evidence  introduced  by 
the  parties. 


(circuit  court.) 
Alfbed  Wintermute,  Assignee,  v.  Daniel  Bmith. 

Where  a  deputy  manhal  wai  regularly  appointed  by  a  marshal,  aod 
duly  sworn  as  deputy,  but  no  return  of  such  appointment  was  made  by 
the  marshal  to  the  district  Judge,  such  omiaaion  did  not  affect  the 
legality  of  the  service  of  subpenaa  made  by  such  deputy,  nor  deprive 
him  of  the  right  to  his  feea. 

A  deputy  marshal  is  not  entitled  to  charge  for  aenrice  or  mileage  for  himself 
aa  a  witneaa. 

Though  the  service  is  rendered  by  the  deputy  marahal,  the  feea  legally  be- 
long to  the  marahal,  and  hia  receipt  for  them  operates  aa  a  discharge 
from  liability  for  auch  service. 

A  deputy  marahaFa  remedy  for  compenaation  is  againat  the  marshal  for 
whom  he  performed  the  aervicea. 

O.  M.  Letj  for  plaintiff. 

ThoToas  Ewingy  Jr.^  for  defendants. 

Opinion  op  the  Court: 

The  writs  in  this  case  were  returned  as  served  by  Bamnel 
Dolph,  deputy  marshal,  and  the  fees  for  mileage  and  service 
by  the  deputy  indorsed  on  the  writs.  The  clerk  has  taxed 
these  costs  thus  charged  by  the  deputy  marshal  for  mileage 
and  service.  In  this  case,  judgment  has  been  entered 
against  the  plaintiff  for  costs.  The  plaintiff  now  moves  to 
have  the  taxation  corrected  by  striking  out  the  fees  chai*ged 
by  Dolphy  as  deputy  marshal,  including  traveling  fees  for 
services.    It  appears  that,  prior  to  last  October  term,  there 
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had  been  an  agreement  between  Wintermate,  as  counsel  for 
the  plaintiff,  and  Ewing,  as  counsel  for  the  defendants, 
that  the  subpenas  should  be  served  without  the  interven- 
tion of  an  officer,  the  service  to  be  acknowledged  by  the 
witnesses.  This  arrangement  was  made  to  save  costs  to  the 
parties. 

Prior  to  the  service  of  the  writs,  Wintermute  wrote  to 
one  Anderson,  at  Newark,  inclosing  the  subpenas,  and  re- 
ferring to  the  arrangement  with  Ewing,  but  saying  he  would 
not  trust  to  that,  and  directing  that  they  should  be  served 
by  Dolph,  who  he  says  was  a  regular  deputy  marshal. 
Bolph  served  the  subpenas,  and  made  return  as  before 
stated.    Several  of  the  persons  served  say  they  acknowl- 
edged service  of  the  subpenas,  but  no  such  acknowledge- 
ment appears  on  the  writs.    Dolph  swears  in  his  affidavit 
that  he  served  the  writs.    The  question  is,  whether,  under 
these  circumstances,  Dolph  is  entitled  to  his  fees.    It  is  al- 
leged that  he  was  not  a  deputy.    It  is  proved  that  he  was 
regularly  appointed  by  the  late  marshal,  and  duly  sworn  as 
a  deputy ;  but  no  return  was  made  by  the  marshal  to  the 
district  judge  of  the  appointment  of  Dolph  as  a  deputy. 
This  omission,  if  duly  appointed  and  sworn,  would  not 
affect  the  legality  of  the  service  of  the  subpenas  so  as  to 
deprive  the  deputy  of  the  right  to  fees.    He  is  not,  however, 
entitled  to  charge  for  service  or  mileage  for  himself  as  a  wit- 
ness, and  the  fees  so  charged  must  be  stricken  out.    It 
seems  there  has  been  a  full  settlement  of  the  marshal's  fees 
by  the  plaintiff  in  all  these  cases,  who  holds  receipts  for  the 
payment  of  them,  embracing  a  release  from  all  further 
liability  to  the  marshal  for  his  fees.    There  can  be  no  doubt 
the  fees  belong  legally  to  the  marshal,  and  he  controls  them, 
though  the  service  is  rendered  by  a  deputy.    All  writs  are 
directed  to  the  marshal,  and  he  is  supposed  to  serve  them, 
and  the  writs  are  returned  by  the  marshal  as  served  by  deputy. 
The  marshal's  receipt  must  operate  as  a  discharge  of  the 
plaintiffs,  so  far  as  the  marshal's  fees  are  concerned,  and  I 
do  not  see  how  they  can  be  collected  by  the  plaintiff.    But 
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rtill  there  is  no  groand  for  an  order  to  retaz  the  coats,  as 
ihej  do  not  appear  to  have  been  illegally  taxed.  I  snppoBO, 
however,  the  clerk  would  be  justified  in  making  an  entrj 
in  such  case,  that  the  marBhaFs  fees  for  the  service  in  ques- 
tion had  been  satisfied.  The  marshars  receipt  would  be 
safiicient  authority  for  this.  Dolph's  remedy  for  compensa- 
tion for  his  services  n  against  the  marshal  for  whom  he 
performed  the  services.  The  court  can  not,  ther^ore,make 
a  formal  order  for  the  retaxation  of  these  costs.  This  seems 
not  to  be  necessary,  according  to  the  views  ofi  the  court,  as 
before  intimated. 
Motion  overruled.. 


(CIRCUIT  COURT.) 

Martin  Bbll  v.  Hiram  &.  Dakius  Ain>  CtRus  Nswcbk. 


A  patentee  St  not  controlled  bj^the  title  of  hk  p«tent»  but  the  patenti  ths 
f peciflcation,  and  the  drawings  are  all  to  be  examined,  and  are  all  to 
haye  a  fair  and  liberal  constraotion  in  dtotemining  the  nature  and 
extent  of  the  mvention. 

A  patent  can  not  be  yalid  for  a  principle  merely,  btifc  most  be  for  the  ap- 
plication of  the  principle  to  some  practical  and  naefdl  porpose. 

The  patent  raises  the  presumption  of  utility,  and  the  jury  are  not  to  cod- 
clude  that  there  is  no  utility  in  an  improyement  because  of  ita  appsrsot 
simplicity,  nor  from  the  fact  that  it  may  not  be  the  best  mode  of  effect- 
ing the  result.  This  last  consideration  would  affeet  the  yalue  of  the 
patent,  but  not  its  yalidity. 

Others  may  haye  made  suggestions  to  the  patentee  as  to  the  possibility  of 
making  the  Improyement  subsequently  patented;  they  may  haye 
thought  upon  the  sntject  and  made  experiments  with  reference  to  it| 
but  unless  their  experiments  resulted  in  discoyery,  such  approaches  to 
inyention  would  be  no  bar  to  the  granting  of  a  patent  to  one  who 
succeeded  in  making  the  discoyery  and  perfecting  it. 

An  abandonment  or  dedication  to  the  public  of  an  inyention  may  be  made 
as  well  after  patent  granted  as  before;  but  when  the  patent  has  aotasUy 
been  granted,  it  would  undoubtedly  require  a  strong  case  to  prove 
abandonment. 
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Tbe  effect  of  a  caveat  is  to  protect  the  dUim  of  an  inventor  from  all  inter* 
feriDg  applications  made  within  one  year  after  its  filing,  by  requiring 
the  office  to  notify  him  of  such  applications,  that  he  may  resist  the 
interference  if  he  chooses.  But  if,  during  the  time  which  elapses  be* 
tween  the  filing  of  his  caveat  and  his  application,  he  allows  his  inven- 
tion to  go  into  pnblic  use,  his  caveat  will  not  protect  him. 

B.  made  application  for  a  patent  in  January,  1838.  Some  ol^ections  were 
made  by  the  office,  and,  finally,  an  amended  specification  was  filed  in 
March,  1840,  upon  which  the  patent  issued.  There  was  no  evidence 
that  the  patentee  withdrew  or  abandoned  his  application  of  1838: 
HeU  that  the  two  years  during  which  the  invention  might  be  used 
before  the  application  without  working  abandonment,  must  be  dated 
back  from  January,  1838. 

There  is  no  infringement  of  a  patent  far  a  combination,  unless  all  th^ 
essential  parts  of  the  combination  are  substantially  imitated. 

There  is  no  unbending  or  unyielding  rule  of  damages,  but  the  rule  gener* 
ally  recognized  as  the  true  one  is  to  give,  as  damages,  the  amount  of 
profits  saved  to  the  defendants  by  the  unlawful  use  of  the  plaintiff's 
invention. 

This  was  an  action  on  the  case,  tried  by  the  Court 
and  a  jury,  to  recover  damages  for  the  alleged  infringe- 
ment of  letters  patent  for  an  ^improvement  in  the  mode 
of  applying  the  vraste  heat  of  blast  furnaces  to  steam 
boilers/'  granted  to  plaintiff,  June  10, 1840.  In  the  ap- 
paratus described  in  the  specification  the  boilers  stood  on 
the  stack  by  the  side  of  the  tunnel  head,  with  which  they 
were  connected  by  a  short  flue.  The  heat  and  gas  passed 
by  this  flue  to  the  end  of  the  boiler  nearest  the  tunnel- 
head,  thence  to  the  end  of  the  boiler,  thence  back  under 
the  other  boiler  (the  boilers  being  separated  by  a  brick 
partition  wall  dividing  the  fire-bed  longitudinally),  and  so 
out  through  a  chimney. 

The  claim  of  the  patentee  was  as  follows : 

*'  The  arrangement  of  flues  and  their  necessary  append- 
ages by  which  the  flame  and  gas  escaping  from  the  tunnel- 
head  are  applied  to  the  boilers  for  the  creation  of  steam." 

In  the  defendants'  apparatus,  the  two  boilers,  having  one 
common  flue  or  fire-bed  without  partition,  were  placed  di- 
rectly over  the  tunnel-head,  the  gas  striking  them  at  one ' 
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end,  passing  under  both  together  to  the  opposite  end,  and 
thence  out  through  a  chimney.  This  apparatus  was  used 
for  four  hundred  and  thirty-nine  working  days  before  the 
expiration  of  plaintiff's  patent. 

In  relation  to  the  history  of  the  invention,  it  appeared 
in  evidence  that  the  boilers  had  been  put  up  in  varions 
places  during  the  years  1886  and  1887.  That  the  plaintiff 
commenced  experimenting  as  early  as  1884,  and  continued 
to  experiment  until  January,  1887,  when  he  filed  a  caveat. 
In  January,  1888,  he  filed  his  specifications,  and  made  his 
application  for  a  patent,  but,  having  claimed  the  ^^  applica- 
tion of  the  waste  heat  to  boilers  in  any  manner,^  instead 
of  the  mode  which  he  had  invented  and  described,  hifl 
patent  was  rejected.  He  filed  another  specification  (with- 
out withdrawing  the  first  application),  in  which  the  same 
machine  was  described,  but  with  a  different  claim.  This 
was  filed  in  March,  1840,  and  on  June  10, 1840,  the  patent 
issued. 

G.  M.  Lee  and  S.  S.  Fisher^  for  plaintifil 

C.  Fox  and  JEL.  JB.  Hunter j  for  defendants. 

Charob  of  thb  Court  : 

The  claim  in  this  case  is  for  the  infringement  of  a  patent 
right.  The  defendants  have  plead  the  general  issue,  and 
filed  a  notice  setting  up  the  various  defenses  upon  which 
they  rely.  The  first  of  these  denies  the  validity  of  the 
patent  on  its  face,  and  is  a  question  for  the  consideration 
of  the  court  The  patent  is  for  ^^  a  new  and  useful  improve- 
ment in  the  mode  of  applying  the  waste  heat  of  blast  fur- 
naces to  steam  boilers."  The  plaintiff  is  not  controlled  by 
his  title,  but  the  patent,  specification,  and  drawings  are  all 
to  be  examined,  and  are  all  to  have  a  fair  and  liberal  con- 
struction, in  determining  the  nature  and  extent  of  the 
invention.  The  statute  requires  that  the  patentee  shall  de- 
.  scribe  his  invention  in  such  clear,  full,  and  exact  termBSB 
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shall  enable  any  person  skilled  in  the  art  to  which  it  re- 
lates to  construct  or  apply  the  invention.  The  defendants 
insist  that  these  specifications  are  defective  for  uncertainty 
and  ambiguity,  because  they  do  not  state  what  are  the 
*^ necessary  appendages''  to  the  flues,  and,  because  the 
claim  is  for  the  application  of  heat  to  boilers  to  produce 
steam,  or  merely  a  claim  for  a  principle.  The  plaintiff,  in 
his  specification,  describes  his  improvement  as  *^  consisting 
in  the  manner  of  applying  the  waste  heat  of  furnaces  to 
the  generation  of  steam  in  steam  boilers,"  and  alleges  that 
the  object  of  his  specification  is  to  afibrd  practical  direc- 
tions for  the  use  of  his  improvement. 

In  his  summing  up,  or  conclusion,  to  which  we  must 
looky  in  order  to  determine  precisely  what  the  patentee 
claims  as  his  invention,  we  find  that  his  claim  is  for  *^  the 
arrangement  of  fines  and  their  necessary  appendages,  by 
which  the  flame  and  gas  escaping  from  the  tunnel-head  are 
applied  to  the  boilers  for  the  creation  of  steam."  The 
court  has  had  occasion  to  construe  this  specification  and 
daim  in  a  former  trial.  In  the  case  referred  to,  a  motion 
for  a  new  trial  was  fully  argued.  Judge  McLean  being 
present.  Both  judges  held  that  the  words,  ^' arrangement 
of  flues  and  their  necessary  appendages,"  as  used  by  the 
patentee,  were  equivalent  to  a  combination  of  mechanical 
structures  producing  the  result  stated.  It  is  true  that  a 
patent  can  not  be  valid  for  a  principle  merely,  but  must  be 
for  the  application  of  a  principle  to  some  practical  and 
useful  purposes ;  but  in  this  case,  it  is  not  claimed  as  a  dis- 
covery that  heated  air  applied  to  a  boiler  will  make  steam, 
but  that  the  mode  of  applying  the  heated  air  of  a  furnace 
in  a  way  to  save  fuel  and  labor  has  been  discovered,  the 
invention  patented  consisting  in  the  contrivances  by  which 
the  hot  air  is  applied.  These  contrivances,  as  described  in 
the  specification,  are  called  fines  and  their  appendages,  and 
consist  of:  1.  The  mode  by  which  the  heated  air  passes 
from  the  top  of  the  stack  into  the  fiues.  2.  The  mode  of 
bringing  the  heated  air  in  contact  with  the  boilers,  which 
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18  by  means  of  a  flue  passing  under  one  boiler  and  then 
under  the  other,  and  escaping  through  an  outlet  at  the  end 
of  the  boilers  at  which  it  entered ;  and  8.  The  position  or 
arrangement  of  the  boilers.  Neither  the  boilers,  the  flaeS| 
nor  any  of  the  appendages  are  new,  but  the  claim  is  that 
the  combination  of  the  whole  is  new  and  useful.  And 
there  would  seem  to  be  no  doubt  that  this  is  a  patentable 
combination,  including  the  application  of  principles,  not 
separately  claimed  to  be  new,  to  the  production  of  a  new 
and  useful  result. 

Upon  the  question  of  utility,  it  may  be  remarked  as  a 
familiar  principle  that  the  patent  raises  the  presumption  of 
utility,  yet  the  defendants  may  show,  in  order  to  defeat  the 
patent,  that  the  invention  is  worthless,  though,  if  it  ap- 
pears that  it  is  in  any  degree  useful,  the  patent  will  be  sus- 
tained. The  plaintiff  has  offered  proof  by  Dr.  Fisher  and 
Mr.  Foster  of  the  utility  of  this  mode  of  heating  boilers,  and 
it  will  be  for  the  jury  to  say,  from  this  and  all  the  testi- 
mony, whether  his  invention  is,  in  fact,  of  any  value.  In 
doing  this,  they  are  not  to  conclude  that  there  is  no  utility 
in  the  improvement  from  its  apparent  simplicity,  nor  from 
the  fact  that  it  may  not  be  the  best  mode  of  effecting  the 
result.  This  last  consideration  would  affect  the  value  of 
the  patent,  but  not  its  validity.  As  to  the  novelty  and 
originality  of  the  improvement  patented,  the  court  will 
again  remark  that  the  patent  itself  raises  a  presumption  in 
favor  of  both.  The  statute,  however,  requires  tiiat  the 
invention  shall  be  new,  and  if  the  defendants  can  show  that 
it  was  known  or  in  use  prior  to  the  patentee's  application 
for  a  patent,  the  plaintiff  can  not  recover.  This  defense  is 
set  up  in  the  present  case.  It  is  not  claimed,  indeed,  that 
the  combination  as  such  is  not  new ;  that  is,  that  it  was 
ever  before  applied  to  produce  the  result  claimed  for  it ; 
but  it  is  insisted  by  the  defendants,  that  the  invention  is 
not  new  and  original,  because  heated  air  has  been  before 
applied  to  other  purposes.    The  test  of  novelty,  as  applied 
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to  a  combination,  seems  to  be,  whether  the  application  of 
heated  air,  by  sach  means  and  appliances  as  the  plaintiff 
claims  to  have  invented,  has  been  before  known  as  an  agent 
for  raising  steam  in  boilers,  for,  as  already  stated,  this  ia 
a  principle  of  the  plaintifi''s  invention,  and  the  fact  that 
heated  air  had  been  before  nsed  in  a  different  way  and  for 
a  different  purpose,  would  not  be  within  this  principle  and 
would  not  defeat  the  patent  for  want  of  novelty.  In  this 
connection,  I  remark  that  it  is  no  evidence  of  such  a  prior 
knowledge  of  the  invention  as  will  defeat  the  patent,  that 
other  persons  have  made  suggestions  to  the  patentee  as  to 
the  possibility  of  making  the  improvement  subsequently 
patented.  Others  may  have  thought  upon  the  subject,  and 
made  experiments  with  reference  to  it ;  but  unless  they  ac- 
complished the  object,  unless  their  experiments  resulted  in 
discovery,  such  approaches  to  it  would  be  no  bar  to  the 
granting  of  a  patent  to  one  who  was  si^ccessful  in  making 
the  discovery  and  perfecting  it. 

But  it  is  claimed  that  if  the  plaintiff  was  the  inventor  of 
a  patentable  subject,  there  is  evidence  of  a  prior  public  use 
of  his  invention  which  invalidates  his  patent,  and  that 
SQch  prior  use  was  under  the  authority,  and  by  the  concur- 
rence of  the  plaintiff.  The  statute  provides  that  if  the 
patented  structure  or  improvement  has  been  in  public  use, 
or  on  sale,  for  two  years  prior  to  the  application  for  a  pat- 
ent, with  the  consent  and  allowance  of  the  patentee,  the 
patent  shall  be  void,  and  whether  there  was  or  was  not 
such  prior  use,  will  be  a  question  of  fact  for  the  jury.  In 
the  present  case,  the  witness.  Spear,  says  that  in  1887,  he 
put  up  boilers  for  his  father-in-law,  on  the  plan  of  Bell's 
patent,  in  Huntington  county,  Pennsylvania,  with  the 
knowledge  of  Bell,  and  with  his  consent  £.  Soden  states 
that,  in  1886  or  1887,  his  brother,  by  the  consent  of  plaint- 
iff^ put  up  boilers  in  Tennessee.  James  Bell  states  that  the 
boilers  put  up  by  Spear  were  put  up  under  the  supervision 
of  the  patentee,  and  for  the  purpose  of  further  experi- 
ments.   It  will  not  be  necessary  to  decide  whether  this  was 
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a  public  use  of  the  invention,  within  the  meaning  of  the 
statute,  if  the  jury  are  satisfied  that  such  use  was  not  more 
than  two  years  before  the  date  of  BelPs  application  for  a 
patent.  It  appears  that  in  January,  1837,  the  plaintiff  filed 
a  caveat  in  the  Patent  Office;  and  on  January  26, 1838,  he 
filed  his  application.  Upon  this  application,  the  Patent 
Office  refused  to  issue  a  patent.  It  was  amended  in  March, 
1840,  and  on  June  10, 1840,  the  patent  issued. 

The  eflect  of  the  caveat  is  to. protect  the  claim  of  an 
inventor  from  all  interfering  applications  made  within  one 
year  after  its  filing,  by  requiring  the  office  to  notify  him  of 
such  applications,  that  he  may  resist  the  interference  if  he 
choses.  But  if,  during  the  time  which  elapses  between 
the  filing  of  his  caveaty  and  his  application,  he  allows  his 
invention  to  go  into  public  use,  his  caveat  will  not  protect 
him.  The  only  question  upon  this  point,  therefore,  for  the 
jury,  will  be  whether  the  boilers  put  up  by  Spear  and  Soden 
were  put  up  less  than  two  years  before  the  date  of  Bell's 
application.  If  so,  they  are  within  the  exception  of  the 
statute,  and  the  defense  that  the  invention  had  been  in 
public  use  two  years  prior  to  the  application  fails.  It  is, 
however,  insisted  by  the  defense  that  the  application  made 
by  the  plaintiff,  in  January,  1888,  can  not  protect  him  from 
the  legal  effect  of  allowing  his  improvement  to  go  into  pub- 
lic use^  for  the  reason  that  the  Patent  Office  rejected  that 
application;  that,  therefore, it  must  be  regarded  as  a  nullity, 
and  that  the  application  for  the  patent  must  be  dated  from 
March,  1840,  and  not  from  January,  1888.  This  question  is 
decided  by  section  7  of  the  act  of  1836.  That  section  pro- 
vides* that  when  a  patent  is  refused,  the  application  shall 
still  be  in  force,  unless  the  applicant,  in  a  manner  pointed 
out,  elects  to  withdraw  it.  In  this  case,  Bell  made  no  such 
election ;  but  he  filed  an  amended  specification  in  1840, 
under  which  the  patent  issued.  This  amendment  of  the 
original  specification,  having  been  provided  for  by  the  sec- 
tion above  referred  to,  the  court  has  no  difficulty  in  holding 


OCTOBER  TERM.  185S.  219 

Bell  V.  Daniels. 


that  the  application  of  the  plaintiff  must  date  from  Jan- 
nary,  1888. 

The  qaestion  of  ahandonment  has  been  raised  in  this 
case,  and  it  will  be  the  duty  of  the  jnry  to  pass  upon  it.  If 
an  inventor,  by  his  actions  and  consent,  shows  that  he  has 
made  a  dedication  of  his  invention  to  the  public,  he  can  not 
afterward  disavow  such  a  dedication,  and  obtain  a  patent ; 
and,  therefore,  if  the  jury  are  satisfied,  from  the  evidence, 
that  this  patentee  has  permitted  his  invention  to  go  into 
public  use,  without  objection,  and  without  taking  any  steps 
to  vindicate  his  rights,  he  will  be  viewed  as  having  given 
his  improvement  to  the  public,  and  will  not  be  permitted 
afterward  to  resume  it.  This  abandonment,  or  dedication 
to  the  public,  may  be  made  as  well  after  patent  granted  as 
before ;  but,  where  the  patent  has  actually  been  granted,  it 
would  undoubtedly  require  a  strong  case  to  prove  abandon- 
ment. 

The  doctrine  of  the  law  upon  this  and  the  preceding 
points  may  be  briefly  stated  thus :  that  if  the  jury  find  that 
the  invention  was  used  by  others,  or  even  by  one  person, 
with  the  consent  or  allowance  of  the  inventor,  publicly,  and 
for  more  than  two  years  before  the  application  for  a  patent ; 
or  if  they  find  that  it  was  publicly  used  for  a  long  period  by 
the  inventor  himself,  not  in  the  way  of  experiment,  but  for 
gain,  in  either  case  the  patent  is  void. 

If  the  jury  shall  be  satisfied  that  this  is  a  patentable  in- 
vention, that  it  is  new  and  useful,  and  has  not  been  aban- 
doned, or  permitted  to  go  into  public  use  for  more  than  two 
years  before  the  application,  they  will  then  inquire  whether 
the  defendants  have  infringed  the  plaintiff's  patent.  This  is 
a  question  of  fact  for  the  jury.  It  must  be  proved  by 
the  plaintiff,  for  the  burden  of  proof  is  upon  him,  and 
to  sustain  his  case  he  must  prove  that  the  defendants 
have  either  used  his  invention,  or  something  substantially 
like  it.  To  this  end,  he  has  introduced  two  witnesses — ^Dr. 
Fisher  and  Mr.  Poster — ^both  of  whom  testify  that  the  two 
structures  are  substantially  the  same.    The  jury  will,  how- 
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ever,  be  gaided  by  all*  the  evidence  in  the  case,  ab  well 
the  examination  of  the  models  and  drawings,  and  of  the 
patent  itself,  as  by  the  testimony  of  the  experts  whose  opin- 
ions have  been  laid  before  them.  The  coart  has  already 
stated  that  it  regards  the  claim  of  the  plaintifi,  as  set  forth 
in  his  specification,  as  being,  substantially,  a  clidm  for  a 
oombination  of  known  mechanical  stmctures  to  prodace  a 
new  and  useful  result.  The  defendants  contend  that  they 
have  not  used  all  of  the  parts  of  this  combination,  and 
therefore  insist  that  they  are  not  liable  for  an  infringement. 
It  is  undoubtedly  true  that  the  use  of  one  or  more  parts  of 
a  combination  is  not  an  infringement,  and  if  the  defendants 
have  not  used  all  the  flues  or  appendages  claimed  by  the 
patentee  they  have  not  infringed.  If  the  specification  re- 
quires a  flue  for  conducting  the  heat  from  the  tunnel-head 
to  the  boilers,  and  the  jury  find  that  the  defendants  have 
not  used  such  a  lateral  flue,  or  anything  equivalent  to  it» 
then  there  is  no  infringement,  for  the  patentee  can  not 
abandon  any  part  of  his  improvement  which  he  claims  in 
his  specification  as  material. 

If  he  has  claimed  the  lateral  flues  as  a  material  part  of 
his  invention,  he  is  not  now  at  liberty  to  say  that  it  is  no 
part  of  his  patent.  In  this  specification,  the  plaintiff  de- 
scribes also  the  flues  under  the  boilers,  formed  by  a  division 
wall;  the  defendants  use  no  such  division  wall,  but  the 
heat  passes  under  both  boilers  at  the  same  time.  The  de- 
fendants, therefore,  insist  that  they  do  not  use  the  plaintiff's 
arrangement  of  flues,  and  that  there  are  in  fia^t  no  flues  in 
their  structure.  It  will  be  for  the  jury  to  say  whether  this 
constitutes  a  substantial  difference  in  the  two  machines ;  if 
so,  the  defendants  have  not  infringed.  As  has  been  before 
remarked,  they  must  use  substantially  all  the  parts  of  the 
plaintiff's  combination,  in  order  to  be  guilty  of  an  infringe- 
ment of  his  patent.  If  they  do  this :  if  they  include  in 
their  contrivance,  substantially,  all  the  principles  of  the 
plaintiff's  combination,  it  will  be  no  defense  that  the  struc- 
ture used  by  them  is  better  in  its  effects  than  that  patented 
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bj  the  plaintiff.    If  the  jary  believe  that  none  of  the  fore- 
going defenses  are  sustained,  and  that  the  defendants  have 
infringed,  they  will  then  inquire  what  damages  the  plaintiff 
shall  receive.    This  is  wholly  within  the  discretion  of  the 
jury,  though  no  claim  is  made  in  the  present  case  for  any 
thing  beyond  compensatory  damages.    There  is  no  unbend- 
ing or  unyielding  rule  of   damages,  though  that  usually 
recognized  as  the  true  rule  has  been  to  give  to  the  plaint- 
iffy  as  damages,  the  amount  of  profits  which  the  defendants 
have  derived  from  the  use  of  the  plaintiff's  improvement, 
not  the  amount  which  they  might  have  realized,  or  which 
they  made  from  the  use  of  improvements  other  than  those 
of  the  patentee,  but  what  they  actually  did  make  by  the  use 
of  the  machine  as  patented.    In  this  case,  it  is  claimed  by  the 
plaintiff  that  the  jury  have  the  data  for  ascertaining  the 
defendant's  profits,  in  the  value  of  the  coal  saved  by  the 
nae  of  the  plaintiff's  invention.    This  would  seem  to  be  a 
satisfactory  basis.    The  furnace  was  run  four  hundred  and 
thirty-nine  days.     The  witnesses  differ  greatly  as  to  the 
quantity  of  coal  that  would  be  required  to  make  the  nec- 
essary steam  by  the  old  method,  but  it  will  be  for  the  jury 
to  say  what  the  quantity  should  be.    As  before  remarked, 
the  whole  subject  of  damages  is  with  them,  and  they  will 
^ve  such  an  amount  as  in  their  judgment  seems  proper, 
under  the  evidence.    There  are  no  doubt  cases  in  which  the 
license  price  may  be  a  criterion,  but  there  are  few  instances 
in  my  judgment,  in  which ^  where  his  invention  is  pirated, 
tbe  patentee  ought  to  be  concluded  by  a  former  offer  to 
eelL 
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(CIRCUIT   COURT.) 
COOUDOB  AND  DUBARBOW  t;.    KlOHOLAS  G.   CURTIS  ET  AL. 

In  Ohio,  ft  failing  debtor  may  prefer  creditors  by  assignment  or  otherwise, 
if  done  under  circumstances  which  repel  the  inference  of  a  fraadolent 
purpose. 

If  the  construction  of  a  State  statute  has  been  settled  by  the  decision  of  the 
highest  court  of  the  State,  the  courts  of  the  United  States  unifonaly 
adopt  such  construction. 

The  Supreme  Court  of  Ohio  have  decided  that  the  act  of  March  14, 
1853,  "  declaring  the  effect  of  assignments  to  trustees,  in  oontemplation 
of  insolvency,  and  the  statute  of  1838,  of  the  same  import,  do  not  sf- 
fect  assignments  or  transfers  made  for  the  sole  benefit  of  the  aasigneei 
or  transferees ;  hut  if  made  trustees  for  other  parties,  the  statute  ti^ 
plies,  and  the  property  is  held  for  the  equal  benefit  of  all  the  cred- 
itors." 

But  no  trust  will  be  implied  merely  from  the  fact  that  an  assignment  or 
transfer  has  been  made  hy  an  insolvent  debtor  to  indemnify  a  suretj 
for  such  dehtor,  if  no  more  property  has  been  assigned  than  was  ne<y> 
essary  for  that  purpose  and  the  facts  warrant  the  presumption  that 
nothing  was  designed  hut  the  bona  fide  indemnity  of  the  surety. 

Although  such  surety  may  be  liable  to  respond  to  the  creditors  not  provided 
for,  for  any  surplus  after  paying  the  debts  for  which  he  was  hoand, 
he  is  not  a  trustee  within  the  contemplation  of  the  statute  referred  to. 

Worthington  ^  Matthews^  and  Thompson  ^  Nesmitkytot 
plaintiffs. 

Fox  ^  FoXy  James  darky  and  Thomas  MiUikeny  for  defend- 
ants. 

Opinion  op  thb  Court: 

The  plaintifis  allege  in  their  hill  that  the  defendant, 
Nicholas  G.  Curtis,  is  indebted  to  them  in  the  sum  of  $1,368, 
to  recover  which,  a  suit  at  law  is  now  pending  in  this  court,  in 
which  certain  property,  claimed  by  other  parties,  has  been 
attached  as  the  property  of  said  Curtis.  They  also  set  {ot& 
that  Curtis,  in  contemplation  of  insolvency,  assigned  and 
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transferred  to  the  defendantB,  Wilkinson  Beatty,  Joseph 
Cartisy  Thomas  Moore,  and  others,  all  his  property  for  the 
purpose  of  preferring  creditors  in  Ohio,  to  the  exclasion  of 
those  residing  in  eastern  cities.  The  object  of  the  bill  is  to 
charge  the  persons  just  named  as  trustees  of  the  property 
transferred  to  them,  for  the  benefit  of  all  the  creditors  of 
Curtis ;  and  the  prayer  is,  that  a  receiver  may  be  appointed 
to  take  possession  of  the  property,  and  hold  the  same  sub- 
ject to  the  further  order  of  the  court,  and  that,  on  the  final 
hearing,  the  proceeds  may  be  apportioned  equally  among 
all  the  creditors. 

The  defendants,  in  their  answer,  admit  the  insolvency  of 
N.  G-.  Curtis,  as  averred  in  the  bill,  and  allege  that  the  sale 
or  assignments  of  property  or  assets  to  them,  was  made  in 
good  faith  to  pay  or  secure  debts  justly  due  them,  and  in- 
demnify them  for  liabilities  incurred  for  said  Curtis,  by  in- 
dorsements and  other  modes  of  suretyship.  They  deny  any 
sale  or  assignment  to  them  in  trust,  for  the  benefit  of  any 
other  creditor ;  or  that  they  received  or  hold  property,  as 
trustees,  either  expressly  or  by  legal  intendment. 

Referring  to  the  bill,  it  will  be  seen  the  plaintiffs  do  not 
ask  for  the  cancelment  of  the  alleged  assignments  or  trans- 
fers as  illegal  and  void,  on  the  ground  of  fraud ;  but  they 
insist  that  they  fall  within  the  operation  of  the  statute  of 
Ohio,  passed  March  14,  1858,  *'  declaring  the  effect  of  as- 
signments to  trustees,  in  contemplation  of  insolvency;'' 
and  that  they  inure  to  the  equal  benefit  of  all  the  creditors 
of  Curtis.  The  important  question  in  this  case,  therefore, 
is,  whether  the  parties  to  whom  the  assignments  or  trans- 
fers have  been  made  by  the  debtor,  are  trustees  within  the 
meaning  of  the  statute  referred  to. 

There  are  three  separate  transactions  stated  in  the  bill, 
and  insisted  upon  in  the  argument,  as  within  the  operation 
of  the  statute.  I  will  first  notice  the  sale  of  the  stock  of 
goods  by  N".  G.  Curtis  to  Beatty.  The  answers  of  the  de- 
fendants, Curtis  and  Beatty,  and  the  evidence  on  file,  suf- 
ficiently show,  that  for  several  years  prior  to  the  autumn 
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of  1857,  Curtis  had  been  engaged  in  the  dry  goods  busineefl, 
at  Hamilton,  in  Butler  county,  Ohio.    He  had  become 
greatly  embarrassed  in  his  pecuniary  affairs.    His  paper 
had  been  protested  and  suits  had  been  brought  against  him 
on  claims  which  he  was  unable  to  meet    His  friends  and 
others  in  the  community  regarded  him  as  insolvent,  and  it 
was  apparent  he  could  not  continue  his  business.    He 
was  in  possession  of  a  stock  of  dry  goods,  nominally  worth, 
at  the  invoice  prices,  about  |31,000,  and  he  had  notes  and 
book  accounts  amounting  to  about  |20,000,  but  available 
for  not  more  than  half  that  sum.    He  had  previously  owned 
real  estate  worth  from  f 6,000  to  f 8,000,  which  had  been 
mortgaged  for  its  entire  value.    His  debts  amounted  to 
about  $66,000,  of  which  $30,000  was  due  to  persons  resid- 
ing in  Butler  county,  and  f  36,000  to  creditors  in  New 
York  and  Philadelphia.    He  was  indebted  to  Beatty  in  the 
sum  of  $4,453,  and  Beatty  was  liable  for  him,  as  indorser 
and  otherwise,  in  the  sum  of  about  |2,650.    Beatty  was  a 
citizen  of  Butler  county,  of  large  pecuniary  means,  and  of 
respectable  standing.     On  November  19, 1857,  after  a  good 
deal  of  conference  on  the  subject,  Curtis  agreed  to  sell  his 
entire  stock  to  Beatty,  and  a  written  agreement  of  sale  was 
executed  by  the  parties.    This  agreement  purports  in  its 
terms  to  be  an  absolute  and  unconditional  sale  of  the 
goods.    It  provides,  among  other  things,  that  the  goods 
shall  be  invoiced  by  three  persons  named  in  the  writing, 
and  that  Beatty  shall  pay  for  them  at  the  rate  of  sixty-six 
and  two-third  cents  on  the  dollar,  of  the  cost  or  invoice 
prices.    At   the  invoice  prices  the    stock  amounted  to 
131,000 ;  and  at  the  rate  agreed  on,  the  sum  to  be  piud  by 
Beatty  was  about  $20,666.    He  executed  his  notes  for 
116,666.66.    These  notes,  at  the  request  of  the  counsel  of 
Curtis,  after  the  sale  and  while  the  invoice  was  in  progress, 
were  given  in  sums  to  enable  Curtis  to  transfer  them  to 
creditors,  in  payment,  or  as  collateral  security  for  debts. 
Though  not  stated  in  the  written  contract,  it  was  the  an- 
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derstanding  of  the  parties,  that  Beatty  should  have  a  credit 
on  the  purchase  to  the  amount  of  the  debt  due  from  Curtis; 
and  this  arrangement  was  carried  into  effect  in  giving  the 
notes.  It  is  in  evidence  that  these  notes  were  delivered  to 
Curtis,  and  by  him  transferred  to  creditors,  in  some  cases  as 
absolute  payment,  in  others  as  collateral  security. 

In  his  answer,  which  is  sworn  to,  Beatty  avers  that  the 
purchase  of  the  goods  by  him  was  in  good  faith ;  that  he 
paid  the  full  value  for  them ;  and  that  his  sole  object  was  to 
secure  the  debt  due  him,  and  obtain  indemnity  as  security; 
and  that  at  the  time  of  the  purchase  he  had  no  knowledge 
of  any  intention  by  Curtis  to  prefer  a  portion  of  his  cred- 
itors. 

It  is,  perhaps,  not  material  to  notice,  that  before  the  in- 
voice of  the  goods  was  completed,  they  were  attached  by 
process  issued  from  this  court,  as  the  property  of  Curtis, 
and  subsequently  taken  from  the  custody  of  the  marshal  by 
a  writ  of  replevin  from  the  Court  of  Common  Pleas  of  But- 
ler county,  and  delivered  to  Beatty,  who  has  since  sold  the 
entire  stock. 

The  transactions  between  IS.  G.  Curtis  and  Joseph  Curtis, 
referred  to  in  the  bill,  are  briefly  these :  prior  to  the  sale  to 
Beatty,  K.  G.  Curtis  was  indebted  to  Joseph  Curtis,  directly, 
by  note  and  book  account,  in  the  sum  of  |568.  Joseph 
Curtis  was  liable,  as  the  indorser  of  K.  G.  Curtis,  on  paper 
held  by  the  banking  firm  of  Shaffer,  Curtis  k  Potter--of 
which  Joseph  Curtis  was  a  partner— in  the  sum  of  about 
$12,471 ;  and  he  was  also  liable  as  the  guarantor  of  other 
paper  of  K.  G.  Curtis,  held  by  said  banking  house,  to  the 
amount  of  |4,982.84;  making  an  aggregate  of  indebted- 
ness and  liability,  as  surety,  of  |18,021.  It  also  appears 
Joseph  Curtis  was  contingently  liable  for  K.  G..  Curtis,  as 
surety  on  a  bond  to  the  treasurer  of  the  school  board  of  the 
city  of  Hamilton,  and  also  on  other  bonds  given  by  him  in 
a  fidudary  character. 

Immediately  after  the  sale  to  Beatty,  N.  Ql  Curtis  trans- 
ferred several  of  the  notes  given  for  the  goods  to  Joseph 

16 
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Curtis.  These  notes  were  payable  at  different  times,  from 
four  months  to  three  years,  and  amounted  to  |7,000,  but 
with  the  rebatement  of  interest  were  worth  only  $6,340. 
In  addition  to  this,  K.  G.  Curtis  assigned  to  Joseph  Cards 
notes  and  book  accounts  amounting  nominally  to  $8,352, 
but  worth  not  exceeding  the  half  that  sum.  The  parties 
both  swear  that  these  transfers  were  made  for  the  sole  pur- 
pose of  securing  Joseph  Curtis,  and  without  any  purpose, 
express  or  implied,  that  the  latter  was  to  hold  the  assets  as 
a  trustee,  or  for  the  benefit  of  K.  G.  Curtis,  or  any  creditor 
but  himself. 

In  relation  to  the  transfers  to  Thomas  Moore,  it  appears 
that  N.  G.  Curtis  was  indebted  to  him  directly,  in  the  sum 
of  $500,  and  that  Moore  was  liable  as  indorser  for  $1,718. 
Curtis  transferred  to  Moore  one  of  Beatty's  notes  for  $1,440, 
due  in  three  years  from  its  date,  without  interest,  and  worth 
only  $1,200,  together  with  sundry  small  accounts,  of  the 
nominal  amount  of  $1,000,  but  really  not  available  for  more 
than  fifty  per  cent,  of  that  sum.  Curtis  and  Moore  state  in 
their  answers,  that  these  transfers  were  in  good  faith,  and 
intended  solely  to  indemnify  Moore,  and  not  in  trust  for  any 
purpose. 

The  bill  also  avers  a  transfer  of  a  portion  of  his  stock  of 
goods  by  N.  Q.  Curtis  to  Levi  S.  Curtis.  It  will  not  be 
necessary  to  notice  this  transaction  or  to  decide  whether 
fraud  may  not  be  implied  in  connection  with  it.  The  sale 
has  been  annulled  by  the  parties,  and  it  is  in  evidence  that 
the  goods  have  been  delivered  by  N.  G.  Curtis,  in  paymenf 
of  bona  fide  debts. 

The  question  arising  on  these  facts  is,  whether  the  sale  to 
Beatty,  and  the  transfers  to  Joseph  Curtis  and  Thomas 
Moore,  or  any  of  them,  import  assignments  in  trust  to  pre- 
fer creditors  within  the  meaning  of  the  act  of  March,  185S. 

The  statute  provides  "that  all  assignments  of  property  in 
trust,  which  shall  be  made  by  debtors  to  trustees,  in  contem* 
plation  of  insolvency,  with  the  design  to  prefer  one  or  more 
creditors,  to  the  exclusion  of  others,  shall  be  held  to  inure 
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to  the  benefit  of  all  the  creditors  in  proportion  to  their  re* 
spective  demands;  and  such  trusts  shall  be  subject  to  the 
control  of  the  courts,  which  may  require  security  of  the 
trustees  for  the  faithful  execution  of  the  trusts,  or  remove 
them  and  appoint  others,  as  justice  may  require.'' 

A  statute,  identical  in  its  terms  with  that  just  quoted, 
with  one  unessential  exception,  was  passed  by  the  legisla- 
ture of  Ohio  in  1838,  and  was  in  force  until  the  act  of  1858 
took  effect.  Under  these  statutes  a  number  of  cases  have 
been  before  the  Supreme  Court  oj^  the  State,  and  their  pur- 
pose and  meaning  seem  now  to  be  well  settled.  In  accord- 
ance with  the  approved  and  established  practice  of  the  fed- 
eral courts,  afiSrmed  by  repeated  decisions  of  the  Supreme 
Court  of  the  United  States,  this  court,  in  giving  a  construc- 
tion to  the  statute  under  consideration,  will  bo  guided  by  the 
decisions  of  the  Supreme  Court  of  the  State.  The  cases 
which  have  arisen  under  the  statute  have  been  referred  to 
in  the  argument  of  counsel,  and  such  of  them  as  bear  upon 
the  question  before  the  court  will  be  noticed. 

Before  referring  to  these  cases,  it  may  be  remarked  that 
prior  to  the  passage  of  the  act  of  1888,  declaring  the  effect 
of  assignment  in  trust,  by  a  failing  debtor,  to  prefer  cred- 
itors, it  had  been  held  by  the  Supreme  Court  of  the  State 
that  such  debtor  could  lawfully  prefer  a  creditor,  if  the 
preference  was  in  good  faith,  and  under  circumstances  re- 
pelling the  presumption  of  a  fraudulent  purpose ;  and  since 
the  enactment  of  that  law,  the  validity  of  such  a  preference 
has  been  affirmed,  unless  made  through  the  intervention  of 
a  trustee,  in.  which  case,  under  the  statute,  the  assignment 
is  not  void,  but  inures  to  the  equal  benefit  of  all  the  credit- 
ors. It  is,  therefore,  settled  law  in  Ohio,  that  a  debtor,  in 
a  state  of  insolvency,  may  pay  a  creditor  his  entire  debt, 
although  such  payment  may  operate  to  the  injury  of  other 
creditors;  and  it  can  make  no  difference  whether  the  pay- 
ment is  made  in  money  or  in  property.  A  debtor  may  also, 
indirectly,  give  preference  to  a  creditor  by  confessing  a 
judgment,  and  thus  enabling  the  creditor  to  obtain  a  priority, 
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by  the  levy  of  mn  execution  on  tbe  property  of  the  debtor. 
It  is  equally  demr  that  the  debtor  may  dispose  of  his  prop- 
erty by  an  abeolnte  sale,  if  no  fiand  is  intended,  and  pay  the 
fooceeda  to  some  of  his  creditors,  in  exdasion  of  othen. 
In  these  cases,  in  the  contemplation  of  law,  the  creditor  is 
entitled  to  the  benefits  resulting  from  his  diligence.  It  is 
not  dear  of  donbt  whether  this  right  of  preference,  even  with 
the  limitation  stated,  can  be  vindicated  either  on  the  bafflB 
of  strict  mondity  or  commercial  expediency.  A  jpro  rata 
division  of  the  proceeds  of  an  insolvent  debtor's  property 
amoDg  all  hn  cieditors,  under  all  circumstances,  and  an  un- 
conditional prohibition  of  all  preferences  from  the  actual 
occurrence  of  insolvency,  is  more  accordant  with  all  onr 
views  of  justice  and  fiur  dealing.  But  the  law  on  this  sub- 
ject is  now  too  firmly  settled  in  Ohio,  by  the  adjadicatiouB 
of  her  courts,  to  be  changed,  except  by  positive  legislative 
interpodtion. 

In  the  case  before  the  court,  there  is  no  reason  to  doubt 
that,  in  the  sale  to  Beatty,  and  in  the  transfer  of  asseta  to 
Joseph  Curtis  and  Thomas  Moore,  the  debtor,  vnth  a  knowl- 
edge of  his  insolvency,  designed  to  provide  for  creditors  re- 
siding in  Butler  county,  leaving  his  eastern  creditors  to 
share  pro  rata  whatever  residuum  there  might  be.  The 
evidence  is  clear  that  he  made  declarations,  before  the  sale 
to  Beatty,  of  such  a  purpose ;  and,  especially,  that  he  in- 
tended to  secure  those  who  had  become  his  sureties.  Beatt^f 
in  his  answer,  denies  that,  at  the  time  he  purchased  the  stock 
of  goods,  he  had  any  knowledge  of  Curtis'  intention  to  pre- 
fer his  home  creditors.  It  is  not  material  to  inquire,  in  tbe 
decision  of  the  questions  arising  in  this  case,  whether  Beatty, 
or  the  other  parties  to  whom  transfers  or  assignments  were 
made,  were  cognizant  of  such  a  purpose.  K  the  insolvent 
debtor  could  lawfully  sell  or  transfer  his  property,  inten^ng 
to  prefer  certain  creditors,  the  knowledge  of  such  intention, 
by  the  parties  preferred,  can  not  afiect  the  question  whether 
the  transactions  are  vnthin  the  operation  of  the  statute. 

The  legal  right  to  prefer  a  creditor,  to  whom  the  insolvent 
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debtor  is  directly  indebted,  is  not  denied  by  the  counsel  for 
the  plaintiffs,  but  they  insist,  if  property  is  assigned  to  in- 
demnify against  loss  as  a  surety  for  such  debtor,  the  as- 
signee holds  the  property  in  trust  for  the  creditor  for  whom 
he  is  surety,  and  may  be  called  on  to  account  in  equity  for 
the  property  assigned ;  and,  therefore,  that  such  assignment 
falls  within  the  statute  by  necessary  implication. 

In  the  case  befoi^  the  court,  there  is  no  claim  that  there 
was  an  express  trust  in  the  sale  to  Beatty,  or  in  the  other 
transfers  made  .by  Curtis.  If,  therefore,  a  trust  can  be 
predicated  of  the  facts  in  proof,  it  must  be  implied,  and 
does  not  result  from  the  patent  acts  of  the  parties.  And 
this  presents  the  question,  whether  a  trust  can  be  implied 
from  the  fact  that  the  sale  and  transfers  of  property  were 
designed,  in  part,  for  the  indemnity  of  sureties.  The  de- 
cisions of  the  Supreme  Court  of  Ohio  uniformly  sustain 
the  principle  that,  under  the  statute,  an  assignment  or 
transfer  of  property,  by  a  failing  debtor,  intended  to  prefer 
certain  creditors,  is  not  within  its  intention  or  scope,  un- 
less such  preference  is  to  be  effected  through  the  agemcy 
of  a  trustee.  But,  in  determining  whether  a  trust  is 
created,  within  the  meaning  of  the  statute,  that  court 
holds  that  a  strict  construction  is  not  to  be  given  to  the 
assignment  or  transfer,  and  that,  without  regard  to  form, 
the  nature  and  character  of  the  transaction  must  have  the 
controlling  influence.  Thus,  in  the  case  of  Hokrader  el  oL 
V.  Leiby  et  alj  4  Ohio  St.  602,  the  court  say,  "  After  a  very 
careful  examination  of  the  subject  in  all  its  bearings,  we 
are  unanimously  of  the  opinion  that  our  statute  requires 
us  to  hold,  that  when  any  valuable  interest  of  the  insolvent 
debtor  is  transferred  by  any  species  of  conveyance,  binding 
the  recipient,  either  expressly  or  by  necessary  implication, 
to  account  in  chancery,  to  any  creditor  of  the  assignor,  the 
statute  enlarges  the  trust,  and  makes  it  inure  to  the  bene- 
fit of  all  his  creditors,  and  distributes  the  fund  to  all,  in 
proportion  to  their  respective  demands.'*  And  in  the  same 
case  the  court  say,  '^  To  bring  a  case  within  the  operation 
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of  the  law,  there  must  he  a  transfer  or  conveyance  of  prop- 
erty, or  some  valaable  interest  belonging  to  the  insolvent 
debtor,  in  view  of  his  iasolvency,  to  be  held  by  the  person 
taking  it,  for  the  benefit  of  some  one  or  more  of  the  cred- 
itors of  the  debtor,  other  than  himself/'  The  same  prin- 
ciple has  been  sabstantially  affirmed  in  other  cases,  to 
which  it  is  not  necessary  specially  to  refer. 

It  is  now  proper  to  inquire,  whether  the  several  transac- 
tions, under  consideration  in  this  case,  or  any  of  them,  are 
within  the  principle  thus  laid  down  by  the  Supreme  Conrt 
of  Ohio.  And  a  reference  to  the  cases  decided  by  that 
court  leads  to  the  conclusion,  not  only  that  a  failing  debtor 
may  indemnify  a  surety  by  transferring  property  to  him, 
but  that  such  a  transfer  does  not  raise  a  trust  by  implica- 
tion, or  necessarily  impose  an  obligation  on  the  transferee, 
to  account  to  other  creditors  for  the  property  transferred. 

The  case  of  Atkinson  et  al.  v.  Tondinson  et  oZ.,  1  Ohio  St 
237,  seems  to  be  in  point  on  this  question^  In  that  case, 
an  insolvent  debtor  assigned  his  entire  property  to  two  pe^ 
sons,  to  indemnify  them  as  sureties.  The  property  so  as- 
signed was  sold  by  the  sureties,  and  the  proceeds  were 
applied  in  payment  of  the  debts  for  which  they  were 
liable.  Other  creditors  filed  their  bill,  charging  fraud  in 
the  assignment,  and  praying  for  a  pro  rata  distribution  of 
the  proceeds  of  the  property.  The  court  held  the  assign- 
ment to  be  valid.  In  the  conclusion  of  their  opinion  thej 
say :  "  Now,  in  the  present  case,  the  defendants  were  the 
sureties  of  Tomliason ;  they  took  an  assignment  of  ahout 
enough  property  to  pay  off  their  liabilities  for  him ;  and 
although  they  showed  themselves  very  anxious  to  obtain 
the  security,  as  all  men  would,  under  similar  circumstances, 
yet  securing  themselves  appears  to  have  been  their  sole  ob- 
ject ;  and  we  think  they  had  a  legal  right  to  do  it." 

In  the  case  of  Bloom  v.  Nogle^  4  Ohio  St.  56,  the  conrt 
say :  "  It  has  been  fully  settled  by  repeated  decisions  of  this 
court  that  a  creditor  of  an  insolvent  debtor,  or  one  having 
assumed  liabilities  for  him  as  surety j  may  lawfully  take  from 
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him  a  mortgage  to  secure  such  debt,  or  save  harmless  from 
such  liability y  and  as  the  reward  of  his  diligence,  will  be  pro- 
tected in  the  priority  thus  obtained ;"  and  in  the  case  of 
Eokrader  et  al.  v.  Leiby  et  a?.,  before  cited,  the  court  say : 
^  The  statute  does  not  affect  a  mortgage  given  by  an  in- 
solvent  debtor  to  secure  the  debt  of  one  of  his  creditors, 
or  to  indemnify  him  against  a  liability,  by  indorsemeiit  or 
otherwise,  assumed  for  the  benefit  of  the  debtor,  although 
it  may  have  the  effect  to  prefer  such  creditor." 

From  these  and  other  cases  that  might  be  reterred  to, 
the  principle  seems  well  settled  by  the  decisions  of  the 
Supreme  Court  of  Ohio,  that  a  mortgage  or  other  transfer 
of  property  may  be  given  by  a  failing  debtor,  not  only  to 
secure  a  debt  due  by  such  debtor,  but  also  to  indemnify  a 
surety ;  and  it  is  most  obvious,  that  if  the  right  to  prefer 
a  creditor  has  any  foundation  in  justice,  it  should  be  ex- 
tended to  the  case  of  a  surety.  It  is  not  only  a  popular 
principle,  but  one  which  accords  with  the  most  obvious 
dictates  of  honor,  that  a  surety  of  a  failing  debtor  occupies 
a  more  nveritorious  position  than  any  other  creditor,  and 
has  a  moral  claim  to  indemnity  superior  to  that  of  one  who 
has  become  a  creditor  in  the  ordinary  business  transactions 
of  life.  Hence,  it  is  an  established  maxim  that  sureties 
are  favorites  with  courts  of  equity. 

It  is  insisted,  however,  by  the  counsel  for  the  plaintiffs, 
that  the  cases  in  the  Supreme  Court  of  Ohio,  to  which  he 
refers,  sustain  the  doctrine  of  an  implied  trust  in  all  cases 
where  a  conveyance  or  transfer  of  property  is  made  by  an 
insolvent  debtor,  to  indemnify  a  surety,  and  that  the 
surety  is  liable  to  account  for  the  proceeds  of  the  property 
as  a  trustee ;  and,  if  so  liable,  the  case  comes  within  the 
statute.  The  cases  relied  on  do  not  seem  to  sustain  this 
position  to  the  extent  claimed.  In  those  cases  the  court 
adjudged  the  conveyance  or  assignment  to  be  within  the 
statute,  not  because  preferences  were  made  to  sureties,  but 
because  there  was  an  express  trust  for  the  benefit  of  some 
creditor  other  than  the  grantee  or  assignee.    Thus,  in  the 
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case  of  Hokrader  et  al.  v.  Leiby  et  al.y  the  mortgage  was 
held  to  be  an  assigDment  in  trust  to  prefer  creditors,  be- 
cause  it  was  given  for  the  benefit  of  persons  who  were  not 
mortgagees,  and  that,  as  to  them,  there  was  a  trust.  The 
entire  opinion  of  the  court  leaves  no  doubt,  that  if  the 
mortgage  had  been  given  for  the  indemnity  of  the  mort- 
gagees only,  as  sureties  of  the  debtor,  the  transaction  would 
not  be  brought  within  the  operation  of  the  statute. 

The  case  of  Dixon  et  al.  v.  Raxoson  et  al.,  5  Ohio  St.  224, 
is  relied  on  as  sustaining  the  implication  of  a  trust  in  the 
sale  to  Beattj,  and  the  transfers  to  Joseph  Curtis  and 
Thomas  Moore.  But  in  the  case  referred  to,  the  insolvent 
debtors  assigned  their  property  to  some  of  their  creditors, 
not  only  to  secure  them,  but  in  trust  that  another  person 
not  named  as  an  assignee,  a  surety  of  the  debtor,  should 
be  indemnified  for  his  liability.  This  was  clearly  a  trust 
within  the  meaning  of  the  statute ;  but  there  is  no  intima- 
tion in  the  opinion  of  the  court,  that  a  trast  would  be  im- 
plied if  the  assignment  had  been  solely  for  the  benefit  or 
security  of  the  assignees.  The  judgment  of  the  court  was 
based  on  the  fact  that  there  was  an  express  trust  in  favor 
of  a  person  who  was  not  an  assignee.  The  court  say,  re- 
ferring to  the  statute  under  consideration,  ^^it  does  not  in 
any  way  afiect  conveyances  or  mortgages  made  by  a  failing 
debtor  to  his  creditors  for  the  purpose  of  paying  or  secur- 
ing his  debts ;  but  it  does  control  every  transfer  or  con- 
veyance of  property,  whether  by  mortgage  or  otherwise, 
made  by  an  insolvent  debtor,  in  view  of  his  insolvency,  to 
be  held  by  the  person  taking  it  for  the  benefit  of  some  one 
or  more  of  the  creditors  of  the  debtor,  to  the  exclusion  of 
others.  To  bring  the  case  within  the  operation  of  the 
statute,  the  conveyance  must  be  in  trusty  and  the  person 
receiving  the  property  thereby  constituted  a  trustee  for 
some  one  or  more  of  the  creditors  of  the  debtor,  to  the 
exclusion  of  others."  In  this  opinion  of  the  court  there 
is  no  intimation  of  a  doubt  as  to  the  correctness  of  the 
principles  decided  in  previous  cases,  involving  the  construe- 
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tion  of  the  statute.  It  is,  in  fact,  an  affirmance  of  the  de- 
cisions in  those  cases,  and  the  court  refer  to  them,  by 
name,  as  ^^  carefully  considered  cases." 

The  last  case  before  the  Supreme  Court  of  Ohio  is  that 
of  Bagly  et  al.  v.  Waters  et  cU.^  7  Ohio  St.  859.  The  ma- 
terial facts  were,  that  a  merchant,  in  failing  circumstances, 
sold  and  transferred  his  stock  of  goods,  notes,  and  book 
accounts,  and  also  his  real  estate,  amounting  to  about 
$30,000,  being  the  principal  part  of  his  property,  to  a  per- 
son who,  with  others,  was  liable  for  him  to  the  amount  of 
about  120,000,  and  who  assumed  the  payment  of  the  debts 
for  which  he  was  liable  as  surety,  and  also  other  debts 
which  were  specified  in  the  written  agreement  between  the 
parties.  The  creditors  not  provided  for  in  this  arrange- 
ment brought  suit  to  charge  the  assignee,  as  a  trustee) 
under  the  act  of  1858. 

The  Supreme  Court  held  that  the  statute  does  not  pro- 
hibit a  failing  debtor  from  applying  his  property  or  means, 
to  the  payment  in  full  of  a  part  of  his  creditors,  though 
nothing  should  be  left  for  others  equally  meritorious.  They 
say,  '^  the  sole  object  of  the  statute  is  to  prevent  his  effecting 
this  purpose  by  an  assignment  in  trust ;"  and  they  hold,  as 
there  was  no  proof  in  conflict  with  the  conclusion,  that  the 
agreement  was  what  it  purports  to  be,  an  absolute  and  un- 
conditional sale  of  the  property,  in  consideration  of  the 
promise  of  the  vendee  to  pay  certain  debts,  for  a  part  of 
which  he  was  surety,  no  trust  to  prefer  creditors  could  be 
implied,  and  that  the  assignment  was  not  within  the  statute. 

The  case  just  referred  to,  in  some  of  its  aspects,  is  similar 
to  that  before  the  court,  and  would  seem  to  be  conclusive 
on  the  question  now  to  be  decided.  The  assignment  in  that 
ease  was  made  for  the  sole  purpose  of  indemnifying  a  surety, 
-veho,  it  would  seem,  in  addition  to  his  legal  liability  to  pay 
the  debts,  as  surety,  had  expressly  assumed  their  payment. 
The  court  held,  that  although  the  assignee  thus  made  him- 
self responsible  for  those  debts  to  the  creditors,  and  would 
be  bound  to  apply  the  proceeds  of  the  property  assigned  or 
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sold  for  that  purpose,  it  was  not  an  assignment  in  trust,  as 
contemplated  by  the  statute. 

The  facts  in  relati  n  to  the  several  transactions  charged 
in  the  bill,  as  within  the  act  of  1858,  have  been  already 
stated.    As  to  the  stock  of  goods,  the  evidence  leaves  no 
room  for  a  doubt  that  there  was  a  positive,  unconditional 
sale  to  Beatty,  exclusively  for  his  benefit  and  indemnity  as 
a  creditor  of  and  a  surety  for  Curtis.    The  goods  were  sold 
at  their  full  value — in  the  opinion  of  several  witnesses,  for 
more  than  they  were  worth — and  the  notes  given  for  the 
purchase  were  transferred  by  Curtis,  with  the  knowledge 
and  consent  of  Beatty,  to  creditors,  either  in  actual  pay- 
ment of  debts,  or  as  collateral  security.    It  is  a  fact,  not 
controverted,   that  Beatty  has  the  ability  to  pay,  and, 
without  doubt,  will  promptly,  pay  these  notes  as  they 
mature.     It  would  seem  clear,  under  the  authorities  that 
have  been  cited,  that  Curtis  had  the  legal  right  to  sell  this 
property,  with  the  purpose  of  preferring  certain  creditors, 
and  that  Beatty,  with  a  view  to  his  own  security,  had  a 
right  to  purchase.    In  paying  for  the  goods,  he  retained 
so  much  as  was  deemed  necessary  to  pay  the  debt  due  £rom 
Curtis ;  and  it  was  also  a  part  of  the  arrangement  that  he 
should  be  indemnified  to  the  extent  of  his  suretyship  for 
him.    It  would  seem,  however,  from  the  evidence,  that  the 
difference  between  the  value  of  the  goods  as  appraised,  and 
the  notes  given  by  Beatty,  was  something  less  than  the 
actual  indebtedness  of  Curtis  to  him ;  and  hence  there  is  no 
ground  for  an  inference  that  there  can  be  a  residuum  in  his 
hands,  for  which  he  can  be  held  liable  to  account  to  the 
creditors  who  are  not  provided  for.    There  is,  therefore, 
nothing  in  this  transaction  from  which  a  trust  can  be  im- 
plied, within  the  co  templation  of  the  statute,  or  which  can 
be  a  basis  for  a  proceeding  in  equity,  to  charge  Beatty  as  an 
assignee. 

In  reference  to  the  transfers  to  Joseph  Curtis  and  Thomas 
Moore,  it  would  seem  clear  that  within  the  principles  of 
the  decisions  of  the  Supreme  Court  of  Ohio,  they  also  are 
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protected  from  the  operation  of  the  act  of  1858.  They 
were  separately  creditors  of  the  insolvent  debtor,  and  they 
were  liable  for  him  as  sureties.  To  pay  the  debts  dae  them, 
and  as  an  indemnity  for  their  suretyship,  notes  and  other 
assets  were  assigned  to  them  respectively,  less  in  amount  in 
both  cases  than  the  sums  for  which  they  were  liable. 
There  is  no^evidence  contradicting  or  disproving  the  allega- 
tions of  their  answers,  that  their  sole  object  in  this  arrange- 
ment was  to  protect  themselves  from  their  liability,  and 
both  deny  that  there  was  any  other  purpose  in  view. 

To  bring  an  assignment  within  the  operation  of  a  statute, 
there  must  be,  in  the  words  of  the  statute,  ^^a  design  to 
prefer  one  or  more  creditors  to  the  exclusion  of  others ;  ** 
and  this  purpose  must  be  accomplished  through  the  agency 
of  a  trustee.  ,It  is  true,  as  already  stated,  that  the  insolvent 
Curtis  intended  to  prefer  some  of  his  creditors,  but  such 
intention  does  not  bring  the  transactions  within  the  statute. 
The  pertinent  inquiry  is,  has  he  assigned  property  in  trust 
for  this  purpose.  In  the  case  of  Bagley  et  aL  v.  Waters  et  aL^ 
before  noticed,  the  court,  in  reference  to  the  cases  that  had 
been  before  the  court,  involving  the  construction  of  the 
statute,  say:  ''In  each  of  them  that  has  not  been  overruled, 
the  instrument  which  was  held  to  be  an  assignment  in  trust, 
gave  to  other  creditors,  besides  the  assignees,  or  reserved 
for  the  assignor,  an  interest  in  the  property  transferred,  or 
in  its  proceeds,  and  thus  laid  the  foundation  for  chancery 
jurisdiction,  to  compel  an  account.'^  And  again :  ''  In  each 
of  them,  it  will  be  found  that  the  assignee  held  the  prop- 
erty as  mortgagee,  or,  otherwise,  in  part,  at  least,  merely 
to  secure  other  creditors  beside  himself,  or  was  to  account 
for  a  residuum  to  the  assignor.  Such  instruments  might 
well  be  declared  assignments  in  trust."  And  in  the  case  of 
Doremus  et  al.  v.  (yHarra  etal.yl  Ohio  St.  45,  the  court  held, 
that  ''  the  statute  of  1838,  relating  to  assignments  of  the 
property  of  a  failing  debtor  for  the  purpose  of  preferring 
creditors,  does  not  embrace  all  cases  of  assignments  made 
by  such  debtor,  but  refers  only  to  those  cases  where  the 
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sold  for  that  purpose,  it  was  not  an  assignment  in  trast,  as 
contemplated  by  the  statute. 

The  facts  in  relati  n  to  the  several  transactions  charged 
in  the  bill,  as  within  the  act  of  1858,  have  been  already 
stated.    As  to  the  stock  of  goods,  the  evidence  leaves  no 
room  for  a  doubt  that  there  was  a  positive,  unconditional 
sale  to  Beatty,  exclusively  for  his  benefit  and  indemnity  as 
a  creditor  of  and  a  surety  for  Curtis.    The  goods  were  sold 
at  their  full  value — in  the  opinion  of  several  witnesses,  for 
more  than  they  were  worth — and  the  notes  given  for  the 
purchase  were  transferred  by  Curtis,  with  the  knowledge 
and  consent  of  Beatty,  to  creditors,  either  in  actual  pay- 
ment of  debts,  or  as  collateral  security.    It  is  a  fact,  not 
controverted,   that  Beatty  had  the  ability  to  pay,  and, 
without  doubt,  will  promptly^  pay  these  notes  as   they 
mature.    It  would  seem  clear,  under  the  authorities  that 
have  been  cited,  that  Curtis  had  the  legal  right  to  sell  this 
property,  with  the  purpose  of  preferring  certain  creditors, 
and  that  Beatty,  with  a  view  to  his  own  security,  had  a 
right  to  purchase.    In  paying  for  the  goods,  he  retained 
so  much  as  was  deemed  necessary  to  pay  the  debt  due  from 
Curtis ;  and  it  was  also  a  part  of  the  arrangement  that  he 
should  be  indemnified  to  the  extent  of  his  suretyship  for 
him.    It  would  seem,  however,  from  the  evidence,  that  the 
difference  between  the  value  of  the  goods  as  appraised,  and 
the  notes  given  by  Beatty,  was  something  less  than  the 
actual  indebtedness  of  Curtis  to  him ;  and  hence  there  is  no 
ground  for  an  inference  that  there  can  be  a  residuum  in  his 
hands,  for  which  he  can  be  held  liable  to  account  to  the 
creditors  who  are  not  provided  for.    There  is,  therefore, 
nothing  in  this  transaction  from  which  a  trust  can  be  im- 
plied, within  the  co  temptation  of  the  statute,  or  which  can 
be  a  basis  for  a  proceeding  in  equity,  to  charge  Beatty  as  an 
assignee. 

In  reference  to  the  transfers  to  Joseph  Curtis  and  Thomas 
Moore,  it  would  seem  clear  that  within  the  principles  of 
the  decisions  of  the  Supreme  Court  of  Ohio,  they  also  are 
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protected  from  the  operation  of  the  act  of  1858.  They 
were  separately  creditors  of  the  insolveDt  debtor,  and  they 
were  liable  for  him  as  aareties.  To  pay  the  debts  due  them, 
and  as  an  indemnity  for  their  suretyship,  notes  and  other 
assets  were  assigned  to  them  respectively,  less  in  amount  in 
both  cases  than  the  sums  for  which  they  were  liable. 
There  is  nojevidence  contradicting  or  disproving  the  allega- 
tions of  their  answers,  that  their  sole  object  in  this  arrange* 
ment  was  to  protect  themselves  from  their  liability,  and 
both  deny  that  there  was  any  other  purpose  in  view. 

To  bring  an  assignment  within  the  operation  of  a  statute, 
there  must  be,  in  the  words  of  the  statute,  ^^  a  design  to 
prefer  one  or  more  creditors  to  the  exclusion  of  others;" 
and  this  purpose  must  be  accomplished  through  the  agency 
of  a  trustee.  It  is  true,  as  already  stated,  that  the  insolvent 
Curtis  intended  to  prefer  some  of  his  creditors,  but  such 
intention  does  not  bring  the  transactions  within  the  statute. 
The  pertinent  inquiry  is,  has  he  assigned  property  in  trust 
for  this  purpose.  In  the  case  of  Bagley  et  al.  v.  Waters  et  al.j 
before  noticed,  the  court,  in  reference  to  the  cases  that  had 
been  before  the  court,  involving  the  construction  of  the 
statute,  say :  *'  In  each  of  them  that  has  not  been  overruled, 
the  instrument  which  was  held  to  be  an  assignment  in  trust, 
gave  to  other  creditors,  besides  the  assignees,  or  reserved 
for  the  assignor,  an  interest  in  the  property  transferred,  or 
in  its  proceeds,  and  thus  laid  the  foundation  for  chancery 
jnrisdiction,  to  compel  an  account.'^  And  again :  ^^  In  each 
of  them,  it  will  be  found  that  the  assignee  held  the  prop- 
erty as  mortgagee,  or,  otherwise,  in  part,  at  least,  merely 
to  secure  other  creditors  beside  himself,  or  was  to  account 
for  a  residuum  to  the  assignor.  Such  instruments  might 
well  be  declared  assignments  in  trust."  And  in  the  case  of 
Doremus  et  al.  v.  (yHarra  et  al.,  1  Ohio  St.  45,  the  court  held, 
that  *<  the  statute  of  1838,  relating  to  assignments  of  the 
property  of  a  failing  debtor  for  the  purpose  of  preferring 
creditors,  does  not  embrace  all  cases  of  assignments  made 
by  such  debtor,  but  refers  only  to  those  cases  where  the 
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assignee  stands  in  the  character  of  a  trustee,  other  than  his 
merely  receiving  a  conveyance  to  secure  his  own  claim/' 
These  authorities  seem  clearly  to  warrant  the  coDcIasion 
<  that  no  one  of  the  several  transactions  in  question  in  tins 
case  falls  within  the  statute.    In  the  sale  to  Beatty,  and  the 
transfers  to  Joseph  Curtis  and  Thomas  Moore,  no  trast  can 
be  implied  in  favor  of  any  creditors  other  than  the  vendee 
or  the  transferees.    The  cases  referred  to  establish  the  doo- 
trine  that,  to  the  extent  of  their  liability  as  sureties,  they 
had  a  legal  right  to  obtain  indemnity  by  any  species  of 
assignment  or  transfer,  which,  in  its  benefits,  was  limited  to 
them,  and  made  no  provision  for  a  preference  in  behalf  of 
any  other  creditor.    This  right  being  conceded,  tbey  can 
not  be  viewed  as  trustees  under  the  statute.    As  suretiesi 
the  legal  obligation  to  pay  the  creditors,  to  whom  they 
stood  in  that  relation,  upon  the  failure  or  inability  of  thdr 
principal  to  make  payment,  was  complete,  and  coald.not 
be  affected  by  any  assignment  for  their  indemnity.    The 
debtor  was  hopelessly  insolvent ;  and  their  liability  to  pay 
the  debts  for  which  they  were  surety,  rested  upon  no  con- 
tingency.   Their  entire  property — not  only  that  assigned  to 
them,  but  all  they  then  owned,  or  might  subsequently 
acquire — was  liable  for  the  payment  of  these  debts.    These 
considerations,  in  connection  with  the  fact  that  no  more 
property  was  placed  in  their  hands  than  was  necessary  for 
their  indemnity,  strongly  negative  the  existence  of  an  im- 
plied trust,  and  repel  the  conclusion  that  the7  are  charge- 
able, in  equity  or  otherwise,  as  trustees  under  the  statute. 
It  may  be  conceded  that  if,  after  applying  the  proceeds  of 
the  property  transferred  to  the  sureties,  there  should  be  a 
surplus  in  their  hands,  the  creditors  not  paid  or  provided 
for  would  be  entitled  to  the  benefit  of  such  surplus.    Bat 
their  claim  would  not  rest  on  the  basis  of  an  assignment  in 
trust  to  prefer  creditors,  within  the  meaning  of  the  statute, 
but  upon  the  legal  and  equitable  principle  that  one  who 
holds  money  to  which  another  is  entitled,  may  be  sued  for 
its  recovery.    In  the  case  of  Atkinson  et  al.  v.  Tomlinsortj  1 
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Ohio  St.  243,  tbe  court  decide  that  a  liability  to  account  for  a 
surplus,  where  property  has  been  assigned  or  conveyed  by 
a  failing  debtor,  to  pay  a  debt  or  indemnify  a  surety,  does 
not  necessarily  raise  a  trust,  within  the  scope  and  meaning 
of  the  statute.  In  illustration  of  the  views  of  the  Supreme 
Court  on  this  point,  they  refer  to  the  case  of  a  mortgage 
given  by  such  debtor,  and  remark  in  these  words:  '^Kow^ 
it  may  be  said  that  a  mortgagee  is,  in  some  respects,  a 
trustee ;  but  this  arises  merely  as  an  incident  to  his  relation 
as  mortgagee,  and  is  not  the  kind  of  trustee  designated  in 
the  statute.'' 

The  views  thus  indicated  relieve  the  court  from  the  ne- 
cessity of  expressing  an  opinion  on  the  point  made  by  the 
counsel  for  defendants,  that  a  decree  can  not  be  rendered 
for  the  plaintifi',  for  the  reason  that  all  the  parties  in  interest 
are  not  before  the  court.  For  the  same  reason,  it  is  unnec- 
essary to  decide  whether  the  proceedings  in  replevin,  in 
reference  to  the  goods  purchased  by  Beatty,  are  an  estoppel 
to  the  plaintifis  to  the  assertion  of  the  claim  set  up  in  this 
bill. 

The  bill  is  dismissed. 


(DISTRICT  COURT.) 

BiGHARi)  W.  Keys  et  al.  v.  Steamboat  Ambassador. 

Daring  a  bigh  stage  of  water  in  the  Ohio  river,  a  descending  boat  should 

keep  near  the  middle  of  the  river  without  any  regard  to  the  channel. 
A  descending  boat  on  tbe  Ohio  river,  two  hundred  yards  from  the  Indiana 

shore,  has  no  right  to  signal  by  one  tap  of  the  bell  and  attempt  to  take 

tbe  starboard  side  of  another  boat  near  that  shore. 
The  rule  requiring  the  up-stream  boat  to  gif  e  the  first  signal  to  indicate  its 

choice  of  sidee  does  not  apply  when  there  is  eighteen  feet  of  water 

above  the  bars. 

JAncoln^  Smith  ^  Wamockj  and  S.  J.  Thompson^  for  libel- 
Mills  ^  Hoadlyy  for  respondents.       1 
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Opinion  of  thb  Coubt: 

This  is  a  libel  in  rem  against  the  steamboat  Ambassador, 
prosecuted  by  Richard  W.  Keys,  Lafayette  Maltby,  and 
Nathan  Baker,  owners  of  the  steamboat  Joseph  Landis  and 
the  barge  Blue  Dick;  and  Keys,  Maltby  &  Co., shippen 
and  owners  of  merchandise  on  board  the  said  steamboat  and 
barge ;  and  sundry  companies  who  were  insurers  of  por- 
tions of  the  cargo  of  the  barge.  The  libellaots  claim 
damages  for  the  loss  of  said  barge,  and  for  the  loss  of  and 
iiy  ury  to  the  cargo  with  which  it  was  laden,  resulting  from 
a  collision  with  the  said  steamboat  Ambassador.  They 
aver  that  the  collision  occurred  solely  through  the  fault  of 
those  having  charge  of  the  boat  last  named.  The  respond- 
ents insist  that  it  happened  wholly  through  the  j[mproper 
navigation  of  the  Landis. 

This  case  has  been  pending  for  several  years ;  and  there 
seems  to  have  been  jio  lack  of  diligence  and  industry  on 
either  side,  in  procuring  testimony  to  sustain  the  theory 
which  each  party  assumes.  A  great  mass  of  evidence  has 
been  taken  and  submitted  to  the  court.  And  to  those 
familiar  with  controversies  growing  out  of  marine  col- 
lisions, it  will  occasion  no  surprise  to  learn,  that  as  to  some 
of  the  material  facts  in  question,  there  is  a  palpable  and 
direct  conflict  in  the  evidence.  As  is  usual  in  all  such 
controversies,  each  party  is  anxious  to  evade  censure  and 
responsibility,  and  each  strives  with  great  zeal  and  per- 
tinacity to  prove  a  state  of  facts  that  will  most  favor  their 
views  and  interests  respectively.  From  this  cause,  the 
duty  of  a  judge  required  to  investigate  and  pass  judicially 
on  the  facts  involved  is  often  painfully  difficult  and  embar- 
rassing. In  the  present  case,  such  is  the  irreconcilable 
conflict  in  the  testimony  of  the  witnesses  as  to  the  course 
of  navigation  pursued  by  these  boats,  just  prior  to  the 
collision,  the  precise  point  at  which  it  occurred,  and  the 
facts  immediately  connected  with  it,  that  if  there  were  no 
controlling  fact  of  paramount  significance,  apart  from  and 
not  resting  on  the  sworn  statements  of  the  witnesses,  there 
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would  be  almost  insuperable  difficulty  in  reaching  any  con- 
clusion. Having  very  carefully  considered  all  the  circum- 
stances brought  to  the  notice  of  the  court  by  the  testimony, 
I  will  state  the  result  to  which  I  have  been  led. 

There  are  some  facts  in  this  case,  either  admitted  by  the 
parties,  or  indisputably  proved,  and  aboat  which  there  can 
be  no  controversy.  The  collision  in  question  occurred  be- 
tween nine  and  ten  o'clock,  in  the  night  of  January  20, 
1854,  in  that  part  of  the  Ohio  river  known  as  the  Troy 
Beach,  extending  from  Cannelton,  on  the  Indiana  side,  and 
Hawesville,  nearly  opposite,  on  the  Kentucky  side,  in  a 
course  nearly  straight,  to  the  town  of  Troy,  between  six 
and  seven  miles  below.  There  was  a  high  stage  of  water 
at  the  time,  not  less  than  eighteen  feet  on  the  shoalest  bars 
along  this  beach,  and  it  was  rapidly  rising.  The  width  of 
the  river  was  between  seven  and  eight  hundred  yards  from 
shore  to  shore,  and  there  was  sufficient  depth  of  water  to 
permit  the  safe  navigation  of  either  of  the  boats,  without 
any  reference  to  the  channel  or  deepest  portions  of  the 
river.  The  weather  was  cold,  and  the  night  somewhat 
dark,  but  not  too  dark  for  safe  navigation.  And  the  wind 
was  blowing  strongly,  quartering  across  from  the  Kentucky 
shore. 

The  Landis  had  been  built  and  was  used  exclusively  for 
the  transportation  of  freight. 

At  the  time  of  the  collision,  this  boat  was  on  its  way 
from  New  Orleans  to  Cincinnati,  with  two  barges  in  tow, 
each  one  hundred  and  fifty  feet  in  length ;  one  called  the 
Blue  Dick,  being  on  the  larboard  side^— the  other,  the  Black 
Nose,  on  the  starboard.  Each  of  the  barges  were  made 
fast  to  the  steamboat  by  three  separate  lines,  and  their 
bows- were  forward  of  the  steamer's  bow  from  thirty-five 
to  forty  feet.  The  boat  and  barges  were  carrying  together 
about  fourteen  hundred  tons.  On  the  barge  Blue  Dick 
there  was  a  cargo  of  about  four  hundred  tons,  consisting 
of  molasses,  sugar,  scrap  iron,  glass,  and  railroad  iron.  Of 
the  latter,  there  were  between  fourteen  and  fifteen  hundred 
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bars  on  the  deck  of  the  barge,  arranged  in  three  layers* 
The  draught  of  the  Landis  was  between  eight  and  nine 
feet,  and  its  rate  of  travel  about  five  miles  an  hour. 

The  Ambassador  was  a  freight  and  passenger  boat  on  its 
way  from  Cincinnati  to  New  Orleans,  with  a  fiill  cargo  and 
a  number  of  passengers.  The  boat  had  an  empty  barge 
in  tow,  on  the  larboard  side,  one  hundred  and  fifty  feet  in 
length,  with  its  bow  about  fifteen  feet  aft  the  bow  of  the 
boat.  The  draught  of  the  Ambassador  was  seven  and  a 
half  or  eight  feet,  and  its  speed  from  eight  to  ten  miles  an 
hour. 

Each  of  the  boats  had  the  complement  of  officers  and 
hands  usual  in  the  navigation  of  the  western  rivers.  There 
is  nothing  in  the  evidence  materially  impeaching  the 
capacity  of  the  master  of  either  boat.  The  pilot  of  the 
Landis,  on  duty  at  the  time  of  the  collision,  was  John 
McFall,  who,  by  the  concurring  testimony  of  the  witnesses 
on  either  side,  was  a  man  of  mature  experience  in  the 
navigation  of  the  Ohio  and  Mississippi,  and  with  the 
highest  reputation  as  a  pilot  of  intelligence,  prudence,  and 
skill.  There  is  evidence  that  when  on  shore,  or  not  en- 
gaged in  actual  professional  duties,  h,e  is  addicted  to  the 
habit  of  intoxication;  but  when  in  charge  of  a  boat  is 
strictly  temperate.  In  the  trip  of  the  Landis  now  in  ques- 
tion, he  had  not  used  any  intoxicating  drink. 

The  pilot  of  the  Ambassador,  on  duty  at  the  time  the 
collision  happened,  was  Frank  Litterell.  He  was  a  young 
man  of  limited  experience,  and  without  an  established 
reputation  as  a  pilot.  He  seems  to  have  been  employed  on 
the  Ambassador,  in  connection  with  his  brother,  an  older 
man,  and  of  greater  experience,  but  the  evidence  is  satis- 
factory that  Litterell  was  reputed  to  be  as  skillful  and  com- 
i  potent  as  any  man  of  his  age  and  his  experience  in  naviga- 
tion. 

There  seems  to  be  no  reason  to  doubt  that  both  boats 
were  furnished  with  the  signal  lights  required  by  law,  and 
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that  they  were  burning,  and  in  good  order,  when  the  boats 
came  together. 

From  the  general  aspect  of  this  collision,  it  would  seem 
almost  incredible  that  it  should  have  occurred.  Every- 
thing was  favorable  to  the  safe  navigation  of  the  boats,  at 
the  time,  and  under  the  circumstances  referred  to.  And 
the  conclusion  is  attained,  without  difficulty,  that  the 
occurrence  could  not  have  happened,  except  through  some 
egregious  blunder,  or  some  gross  disregard  of  the  laws  of 
na^gation,  on  the  part  of  one  of  these  boats,  or  both.  The 
fact9  wholly  exclude  the  supposition  that  the  collision,  with 
its  disastrous  destruction  of  property,  was  the  result  of 
inevitable  accident.  It  is  clear  there  was  great  culpability 
somewhere ;  and  the  question  to  be  solved  is,  on  which  of 
the  boats  rests  the  responsibility  of  the  fault. 

The  libellants  claim,  and  have  proved  by  their  witnesses, 
that  finding  it  necessary,  and  intending  to  take  in  a  supply  of 
coal  at  Cannelton,  a  coaling  station  on  the  Indiana  side  of 
the  river,  the  pilot  of  the  Landis  crossed  over  from  the  Ken- 
tucky shore,  a  mile  or  a  mile  and  a  half  above  Troy,  and 
proceeded  up  within  from  forty  to  seventy-five  yards  of  the 
Indiana  shore  for  about  three  miles.  In  crossing,  the  boat 
quartered  up- stream  in  the  usual  way;  and  while  crossing 
and  going  up  near  shore,  his  view  in  front  of  the  boat  was 
at  times  intercepted  by  the  steam  and  smoke,  which  were 
driven  forward  by  the  force  of  the  wind.  Neither  the  pilot 
nor  the  master,  who  was  on  watch  at  the  time,  had  any 
knowledge  of  the  approach  of  a  descending  boat  till  ap- 
prised of  it  by  one  tap  of  a  bell.  This  was  understood  as 
an  indication  that  the  down  boat  would  take  the  Indiana 
aide  in  passing.  When  the  signal  was  heard  the  boats 
were  not  more  than  one  hundred  or  one  hundred  and  fifty 
yards  apart,  and  a  collision  was  inevitable.  The  pilot  of  the 
Landis  replied  promptly  to  the  signal  by  a  single  tap  of  his 
bell,  expressing  thereby  his  willingness  that  the  down  boat 
should  go  inside  of  the  track  of  his  boat  if  it  were  practica- 
ble.   At  the  same  time  the  helm  of  the  Landis  was  pot 

16 


242  SOUTHERN  BISTRICT  OF  OHIO. 

Keys  V.  Si6«mboat  Ambassador. 

hard  down,  to  turn  the  boat  farther  oat  into  the  river,  with 
the  hope  that  the  violence  of  the  expected  collision  might 
thereby  be  lessened ;  and  with  this  view  the  pilot  simulta- 
neously gave  the  order  for  stopping  and  backing  his  boat 
The  headway  of  the  Landis  was  entirely  checked  when  the 
boats  came  together.  The  descending  boat  was  the  Ambas- 
sador. All  the  libellants'  witnesses  swear  the  Ambassador 
came  quartering  in  toward  the  Indiana  shore,  and  strack 
the  starboard  side  of  the  larboard  barge  of  the  Landis,  near 
its  bow,  with  such  force  as  to  part  all  the  lines  by  which  it 
was  held  except  that  at  its  stern ;  and  that  the  barge  swung 
round  with  its  bow  toward  the  Indiana  shore,  and  when 
nearly  round  and  very  soon  after  receiving  the  blow  it  turned 
over.  The  railroad  iron  on  deck  was  thus  thrown  into  the 
river,  and  the  whole  cargo  left  in  the  barge,  submerged. 
The  barge  soon  rose  to  the  surface  in  a  reversed  position, 
and  after  hanging  for  about  two  minutes  to  the  boat  the 
line  was  cut  and  the  barge  floated  away.  It  also  appears, 
that  immediately  after  the  Landis  barge  was  struck  by  the 
Ambassador  the  starboard  barge  of  the  latter  boat  came  in 
contact  with  the  Ambassador's  barge,  near  its  stem,  injuring 
it  to  such  an  extent  as  to  render  it  of  no  value. 

This  brief  statement  indicates  the  theory  of  the  libellants 
in  regard  to  the  colMsion  in  question.  They  insist  that, 
from  the  evidence,  the  Landis  was  near  the  Indiana  shore, 
in  the  proper  place  of  an  up-going  boat,  and  that  the  Am- 
bassador, instead  of  descending  the  river  near  the  middle, 
according  to  the  usages  of  navigation,  was  within  seventy- 
five  yards  of  the  Indiana  shore ;  and  that  the  collision  being 
the  result  of  this  unskillful  management  of  the  Ambassador, 
that  boat  must  be  held  responsible  for  the  injury  sustained 
by  the  libellants. 

On  the  other  hand,  the' respondents  claim  that  the  pilot 
of  the  Ambassador,  after  putting  out  from  Hawesville,  was 
right  in  shaping  out  or  following  the  channel  of  the  river; 
and  that,  pursuing  this  course  of  navigation,  his  boat  was 
from  two  to  three  hundred  yards  from  the  Indiana  shore, 
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and  pointing  nearly  straight  down  the  river,  when  the  col- 
lision took  place.  They  say  the  Landis  did  not  cross  so  near 
as  a  mile  or  a  mile  and  a  half  above  Troy,  but  ran  up,  on 
the  Kentucky  side,  nearly  opposite  to  Judge  Huntington's 
and  then  attempted  a  crossing  in  front  of  the  Ambassador, 
and  in  sach  attempt  ran  into  that  boat  at  a  point  some  two 
or  three  hundred  yards  from  the  Indiana  shore,  and  at  least 
half  a  mile  above  Judge  Huntington's  house.  The  witnesses 
for  the  respondents  sustain,  by  their  testimony,  this  view  of 
the  facts. 

It  is  obvious  that  the  question  of  fault,  as  between  these 
boats,  depends  greatly,  if  not  wholly,  on  the  precise  locality 
of  the  collision.  If,  as  claimed  by  the  libellants,  it  occurred 
near  the  Indiana  shore — at  a  distance  not  exceeding  seventy- 
five  yards  from  it — ^the  conclusion  would  seem  to  be  inevit- 
able that  the  Ambassador  was  out  of  its  proper  course  as  a 
down-stream  boat,  and  must  be  held  answerable  for  all  the 
consequences  of  this  error  in  navigation.  On  the  other 
hand,  if  that  boat  was  descending,  two  hundred  yards  or 
more  from  the  Indiana  shore,  and  the  collision  occurred  not 
less  than  the  distance  named  from  that  shore,  the  inference 
would  be  strong  that  the  Landis  was  out  of  place,  and  can 
have  no  claim  to  indemnity  for  the  injury  or  loss  resulting 
from  the  collision. 

The  foregoing  statement  presents  briefly  the  conflicting 
theories  of  these  parties.  And  if  the  decision  of  this  con- 
troversy was  wholly  dependent  on  the  weight  to  be  given  to 
the  testimony  of  the  witnesses  on  the  opposite  sides,  there 
would  probably  be  some  doubt  where  the  truth  lay.  Yet,  I 
do  not  readily  perceive,  on  what  grounds  the  testimony  of 
the  witnesses  for  the  libellants,  as  to  the  course  of  the  Landis 
after  passing  Troy,  and  the  facts  directly  connected  with  the 
collision,  can  be  invalidated.  The  master  and  pilot  of  the 
Landis,  with  five  others  who  were  on  the  boat,  swear  that  it 
crossed  from  the  Kentucky  side  a  short  distance  above  Troy, 
and  proceeded  up  the  Indiana  shore  and  very  near  to  it,  the 
whole  distance  to  the  point  of  collision,  some  two  or  three 
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hundred  yards  above  Judge  Huntington^s  house,  and  from 
forty  to  fifty  yards  from  the  Indiana  shore. 

These  witnesses  had  the  best  possible  opportanities  of 
knowing  the  facts  about  which  they  testify.  They  were 
men  familiar  with  the  navigation  of  the  river  and  not  liable 
to  be  deceived  as  to  distances  and  the  course  of  navigation. 
It  may  also  be  well  presumed,  from  their  positions  on  the 
boat,  that  their  attention  would  be  especially  directed  to  the 
eircuinoLstances  which  they  relate.  They  could  not  be  mis- 
taken aa  to  the  place  of  the  boafs  crossing,  nor  as  to  the 
fitct  that  it  ran  up  very  near  the  shore.  If  the  witnesses,  in 
their  statements,  have  departed  from  the  truth,  they  bare 
done  so  willfully  and  corruptly,  and  are  guilty  of  the  most 
deliberate  peijury.  There  is  no  room  for  the  charitable 
supposition  that  they  are  under  any  mistake  as  to  the  facts 
about  which  they  swear.  It  is  scarcely  necessary  to  say,  in 
this  connection,  that  these  witnesses,  are  sustained  by  the 
evidence  of  Martin.  He  says  he  was  going  down  the  road 
running  on  the  river  bank  to  Cannelton  the  evening  of  the 
collision,  and  when  a  mile  and  a  quarter  below  Judge  Hant- 
ington's  he  saw  a  boat  with  two  barges  coming  up,  aboat 
seventy-five  yards  from  the  Indiana  shore.  The  witness 
did  not  then  know  what  boat  it  was,  but  the  facts  stated  by 
him  coming  subsequently  to  his  knowledge,  leave  no  room 
for  a  doubt  that  it  was  the  Landis. 

The  respondents  have  ofiPered  the  testimony  of  several  wit- 
nesses to  disprove  the  libellants'  theory  of  the  collision. 
Capt.  McGowan,  the  master  of  the  Ambassador,  swears^Jliat 
soon  after  leaving  Hawesville,  he  went  below,  and  had  no 
intimation  of  the  approach  of  the  boat  till  he  heard  the  tap 
of  his  pilot's  bell.  He  went  immediately  on  deck  and  there 
saw  a  boat — ^the  Landis-^quartering  across  toward  the  In- 
diana shore,  and  so  near  the  Ambassador  that  he  supposed 
there  would  be  a  collision.  He  states  that  the  pilot  of  the 
Ambassador  had  stopped  and  backed,  and  the  boat  was 
nearly  stationary,  pointing  straight  down  the  river,  when 
the  Landis  struck  his  boat  and  barge,  nearly  broadside.  He 
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also  says  that  the  collision  took  place  two  hundred  and  liftj 
or  three  hundred  yards  from  the  Indiana  shore.  Litterell, 
the  pilot  of  the  Ambassador,  in  his  statement,  not  sworn  to, 
but,  by  agreement  of  counsel,  received  as  the  ex  parte  depo* 
sition  of  the  witness,  says  that  after  rounding  out  from 
Hawesville,  he  '^shaped  out  the  channel,  and  proceeded 
down  about  two  hundred  yards  from  the  Indiana  shore/' 
He  discovered  the  lights  of  a  boat  comiog  up  on  the  Ken* 
tacky  side,  which  proved  to  be  the  Landis.  The  Landis 
tamed,  and  steered  across  from  the  Kentucky  shore,  point* 
ing  directly  toward  the  Ambassador.  The  witness  then 
tapped  for  the  Indiana  side,  and  this  signal  was  immediate! j 
answered  by  one  tap  from  the  Landis,  and  the  witness  then 
gave  his  wheel  a  turn,  to  throw  the  boat  more  to  the  star- 
board. The  Landis  continued  to  approach,  and  fearing  a 
collision,  the  Ambassador  was  stopped,  and  had  no  headway 
when  the  boats  came  together. 

Without  specially  noticing  their  evidence,  it  may  be  re- 
marked that  other  witnesses  connected  officially  with  the 
Ambassador  concur  in  the  statement  that  the  Landis  was 
crossing  from  the  Kentucky  shore,  at  the  time  of  the  col- 
lision :  and,  also,  that  the  collision  took  place  from  two 
hundred  to  three  hundred  and  fifty  yards  from  the  Indiana 
shore.  It  is  also  insisted,  by  the  respondents,  that  this 
view  is  strongly  sustained  by  persons  on  shore  at  the  time, 
who  noticed  the  course  and  navigation  of  the  boats.  The 
witness,  George  W.  Hutchinson,  swears,  that,  from  Judge 
Huntington's  house,  and  nearly  opposite  to  it,  he  saw  a  boat 
with  two  barges,  going  up  some  fifty  or  eighty  yards  from 
the  Kentucky  shore,  and  another  boat  coming  down  same 
distance  above,  about  two  hundred  yards  from  the  Indiana 
shore.  Shortly  afterward  there  was  a  collision  between  the 
boats,  as  the  witness  supposes,  nearly  opposite  Judge  Hunt- 
ington's house.  He  also  states  that  the  Ambassador  landed 
about  one  hundred  yards  below,  and  the  Landis  some  four 
hundred  yards  above  the  place  of  collision.  The  witness 
Brazee  states,  that  he  was  in  his  house,  near  the  bank  of 
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the  river,  and  hearing  a  crash,  looked  out  through  a  win- 
dow, and  saw  the  boats  near  together,  more  than  two  hun- 
dred yards  from  the  Indiana  shore,  at  a  point  something 
lees  than  five  hundred  yards  below.  Mrs.  Shoulders  also  saw 
the  boats  from  her  house  when  near  together,  two  hundred 
or  two  hundred  and  fifty  yards  out  from  shore.  She  thinks 
the  collision  occurred  some  four  hundred  yards  below  Mr. 
Brazee's  house. 

Such  are  the  more  general  aspects  of  the  material  facts 
in  controversy,  as  presented  respectively  by  the  evidence 
for  the  libellants  and  for  the  respondents.  It  must  be 
admitted,  that  as  to  the  course  and  position  of  the  boats 
immediately  prior  to,  and  at  the  time  of  the  collision,  as 
well  as  the  subsequent  occurrences,  the  testimony  of  the 
opposing  parties  is  widely  variant.  That  of  the  libellants, 
if  reliable  and  credible,  proves  conclusively  that  the  Landis 
crossed  the  river  a  short  distance  above  Troy,  and  continued 
up  the  Indiana  shore — from  fifty  to  seventy-five  yards 
from  it — ^to  the  place  of  collision,  and  that  as  a  necessaiy 
result  the  collision  occurred  near  that  shore. 

On  the  other  hand,  if  the  respondents'  witnesses  are  cor- 
rect in  their  estimate  of  distances,  and  other  matters 
whereof  they  testify,  the  Ambassador's  line  of  navigation 
was  from  two  hundred  to  three  hundred  and  fifty  yards  from 
the  Indiana  shore.  And  again — if  the  evidence  for  the 
libellants  is  accredited,  the  collision  occurred  not  exceed- 
ing two  hundred  yards  above  Judge  Huntington's  house; 
whereas,  the  testimony  of  respondents'  witnesses  would 
locate  it  nearly  a  half  mile  above  that  point.  Under  other 
circumstances,  it  would  perhaps  be  necessary  critically  to 
analyze  and  compare  this  conflicting  testimony  with  a  view 
to  ascertain  in  what  way  the  scale  of  truth  would  predomi- 
nate. In  such  an  investigation,  the  weight  of  the  evidence 
would  not  be  determined  so  much  by  the  number  of  wit- 
nesses testifying  to  any  fact  in  controversy,  as  by  the  means 
and  facilities  they  possessed  for  a  correct  observation  and 
knowledge  of  the  fact.  And,  however  conflicting  the  facts 
stated  by  the  witnesses  may  appear,  my  experience  in  the 


FEBRUARY  TERM,  1859.  247 

Keys  V.  Steamboat  Ambassador. 

trial  of  cases  of  collision  admonishes  me  not  to  be  hasty  in 
concluding  that  witnesses  have  willfully  and  corruptly  falsi- 
fied the  truth.  Under  the  influence  of  the  excitement  pro- 
duced by  a  collision,  the  mind  of  a  spectator,  especially  if 
inexperienced  in  navigation,  is  not  in  a  state  favorable  for 
calm  observation  of  the  transaction  in  question.  Witnesses 
state  their  impression  of  the  facts  as  viewed  by  them  from 
their  own  stand-point,  and  often  without  due  knowledge  of, 
or  regard  to  the  order  of  time  in  which  events  occurred. 
And  as  to  distances,  so  often  constituting  an  important  ele- 
ment in  these  cases,  very  little  consideration  is  due  to  the 
estimate  of  one  not  well  versed  in  navigation.  At  night, 
and  upon  the  water,  nothing  can  be  more  deceptive  than 
the  distance  of  one  object  from  another.  Even  pilots  and 
others,  after  half  a  lifetime  occupied  in  practical  naviga- 
tion, kpow  by  experience  that  impressions  and  opinions  on 
this  subject  are  often  wide  of  the  truth. 

But,  in  the  present  case,  I  am  relieved  from  the  necessity 
of  passing  on  the  material  issue  presented,  from  an  estimate 
of  the  probabilities  of  truth,  based  on  evidence  that  is  con- 
flicting and  uncertain.  There  is  a  fact  in  the  case  which 
appeals  to  the  mind  almost  with  the  force  of  demonstra- 
tion. I  refer,  of  course,  to  the  evidence  of  the  place  in  the 
river  at  which  the  railroad  iron,  thrown  from  the  deck  of 
the  barge  when  it  capsized,  was  found.  The  fact  is  not  dis- 
puted, that  at  a  low-water  stage  of  the  Ohio  river,  in  the 
month  of  September  following  the  date  of  the  collision, 
this  iron  was  discovered,  and  the  most  of  it  reclaimed  from 
the  water  at  a  point  very  nearly  opposite  Judge  Hunting- 
ton's house.  In  the  language  of  a  witness  who  saw  it,  the 
iron  lay  ^  pretty  much  in  a  pile,  quartering  out  into  and  up 
the  river  some  eighty  or  ninety  feet,  the  lower  part  being 
within  a  few  feet  of  the  low-water  shore." 

It  is,  then,  a  fact,  not  depending  on  the  speculations  or  un- 
certain memories  of  witnesses,  that  the  barge  of  the  Landis 
having  the  railroad  iron  on  its  deck  was  upset  at  the  pre- 
cise point  where  the  iron  was  found  in  the  river.  It  is  also 
certain  that  at  the  stage  of  water  at  the  time  of  the  col- 
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liflion,  the  distance  of  that  point  from  the  shore  did  not  ex- 
ceed seventy-five  yards.  If,  therefore,  the  barge,  as  proved 
by  the  witnesses  for  the  libellants,  capsized  immediately 
after  the  collision,  it  follows  that  the  boats  came  together 
within  that  distance  of  the  Indiana  shore.  And  assumiog 
this  to  be  the  fact,  the  merits  of  this  controversy  depend 
wholly  on  the  decision  of  the  question  whether  the  pilot  of 
the  Ambassador  erred  in  running  bis  boat  so  near  to  that 
shore.  If  the  Landis  was  in  its  proper  place,  it  was  a  great 
fault  in  the  other  boat  to  be  there  also.  And  if  the  col- 
lision was  the  result  of  this  fault,  there  can  be  no  difficulty 
in  deciding  where  the  responsibility  rests. 

On  the  part  of  the  libellants,  it  is  insisted  that  the  proof 
is  conclasive  that  after  the  larboain}  barge  of  the  Landis 
was  struck  by  the  respondents'  boat,  and  the  lines  were 
parted  as  already  noticed,  the  barge  swung  round  toward 
the  Indiana  shore,  and  upset,  while  swinging  round.  This 
is  the  statement  of  Washington,  the  master,  McFall,  the 
pilot,  Dobson  and  Burns,  first  and  second  mates,  McGroarty, 
the  assistant  engineer,  and  one  of  the  deck-hands.  These 
persons  were  all  on  watch  when  the  collision  happened  and 
had  the  best  means  of  knowing  what  occurred.  One  of 
these  witnesses  says  that  the  time  between  the  collision  and 
the  upsetting  of  the  barge  did  not  exceed  two  and  a  half 
minutes,  while  the  others  leave  it  to  be  inferred  that  it  was 
less.  They  all  concur  in  saying  the  boat  was  then  very 
near  the  Indiana  shore.  Capt.  Washington  says  that 
when  the  barge  swung  round,  he  was  near  the  stern  of  his 
boat ;  and  that  the  boat  was  so  near  the  shore,  he  thought 
the  barge  would  strike  it  in  swinging  round,  and  to  prevent 
such  a  result  ordered  the  pilot  to  go  ahead,  and  put  the  boat 
further  out  from  shore.  Dobson,  one  of  the  mates,  says  he 
was  on  the  barge  when  swinging  round,  and  jumped  from 
it  to  the  boat,  from  the  apprehension  of  danger  in  remain- 
ing longer  on  it.  When  the  barge  got  nearly  round,  prob- 
ably from  the  effect  of  the  blow,  aided  by  the  tension  of  the 
stern-line,  and  the  pressure  of  the  water  on  its  side,  with 
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the  heavy  weight  of  iron  on  deck,  it  saddenlj  turned  oven 
and  went  under  the  water,  bat  soon  rose  in  a  reversed  posi- 
tion. The  Landis  then,  for  the  purpose  of  effecting  a 
landing,  went  ahead  some  distance,  with  the  barge  still  in 
tow,  when,  bj  the  captain's  order,  the  line  was  cut,  and  the 
barge  floated  away,  This  is,  in  substance,  the  testimony 
of  the  libellanta'  witnesses  as  to  the  time  and  place  of  the 
capsizing  of  the  barge.  The  facts,  as  stated  by  them,  bear 
the  impress  of  truth,  and  strongly  negative  any  presumption 
that  the  occurrences,  as  sworn  to,  did  not  happen. 

The  witness  Buckner,  an  intelligent  lawyer  from  the 
South,  who  was  a  passenger  on  the  Ambassador,  and  whose 
testimony  has  been  taken  by  the  respondents,  corroborates 
the  witnesses  above  referred  to.  After  giving  his  impressicm 
of  the  position  of  the  boats  just  after  the  collision,  he  says 
that  when  they  were  separated  the  bow  of  the  Landis 
was  turned  across  the  river,  and  he  then  observed  the  barge 
float  off  from  the  side  of  the  boat ;  the  lines  being  tightened 
and  raised  out  of  the  water — and  the  barge,  when  apparently 
some  ten  or  twelve  paces  from  the  Landis,  capsized  and  went 
down  instantly. 

The  witness,  Hutchinson,  states  that  when  he  went  out 
after  hearing  the  crash  of  tha  collision,  the  barge  was  dis- 
connected from  the  boat,  and  lying  bottom  upj  very  near  the 
shore.  It  seems  clear,  that  if  the  barge  capsized  at  any 
considerable  distance  from  the  shore,  and  was  there  sent 
adrift  by  cutting  the  line  by  which  it  was  attached  to  the 
boat,  it  is  impossible  to  account  for  its  being  at  or  very  near 
the  shore,  as  stated  by  Hutchinson. 

There  is  another  fact  of  great  significance,  with  reference 
to  the  upsetting  of  the  barge,  and  leading  to  the  conclusion 
that  it  occurred  immediately  after  the  collision.  The  fact 
referred  to,  is  the  position  in  which  the  railroad  iron  was 
found  in  the  river.  As  before  remarked,  the  evidence  leaves 
no  roem  for  doubt  that  it  lay  quartering  up  and  into  the 
river.  This  strongly  confirms  the  evidence  of  the  libellants 
aa  to  the  capsizing  of  the  barge.    If^  as  they  state,  it  turned 
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over  while  swinging  round  from  the  boat,  and  just  after  it 
was  struck  by  the  Ambassador,  the  iron  would  be  deposited 
in  the  bottom  of  the  river,  in  the  precise  position  described 
by  the  witnesses.    Nor  is  it  possible  to  account  for  its  being 
so  found,  upon  any  other  hypothesis  than  that  which  I  have 
indicated.     It  is  true  the  respondents  have  attempted  to 
show  that  the  upsetting  of  the  barge  did  not  take  place  for  . 
some  time  after  the  collision ;  and  that  after  the  collision 
the  Landis  went  out  further  into  the  river,  and  in  making  its 
landing,  with  the  barge  in  tow,  it  upset  near  the  shore.    It 
was  undoubtedly  important  for  the  respondents  to  prove 
these  facts,  and  thus  to  invalidate  the  evidence  of  the  libel- 
lants  sustaining  their  theory.    But  the  proof,  as  I  think, 
shows  beyond  controversy,  that  the  barge  did  upset  imme- 
diately after  it  was  struck,  while  swinging  toward  the  shore. 
And,  if  the  respondents'  witnesses  are  not  mistaken  in  say- 
ing they  saw  the  barge  in  tow  of  the  Landis  for  some  time 
after  the  collision,  they  must  have  noticed  it  when  hanging 
to  the  boat  after  she  upset,  in  the  reversed  position  described 
by  some  of  the  witnesses  for  the  libellants. 

It  would  seem,  then,  that  the  evidence  fully  warrants  the 
conclusion  that  this  collision  occurred  some  two  hundred 
yards  above  Judge  Huntington's  house,  and  not  exceeding 
seventy-five  yards  from  the  Indiana  shore.  It  is  most  obvi- 
ous that  one  of  the  boats  was  in  fault,  in  being  at  the  point 
where  the  collision  happened ;  and  the  only  remaining  in- 
quiry is,  to  which  does  the  fault  attach. 

A  large  number  of  witnesses,  experienced  in  the  naviga- 
tion of  the  Ohio  river,  have  been  examined  as  to  the  proper 
course  of  a  down  boat  from  Hawesville  to  Troy.  There  is 
some  difference  of  opinion  on  this  point,  but  the  weight  of 
evidence  sustains  the  position  that  in  a  high  stage  of  water 
a  descending  boat  should  keep  near  the  middle  of  the  river, 
without  any  regard  to  the  channel.  There  can  scarcely  be  a 
doubt  that  this  course  is  not  only  in  accordance  with  the 
usages  of  navigation,  but  sanctioned  by  reason  and  common 
sense.    It  has  been  before  noticed  that  the  evidence  estab* 


FEBRUABY  TERM,  1859.  251 

Keys  V.  Steamboat  Ambassador. 

lishes  clearly  that  there  was  at  least  eighteen  feet  of  water 
over  all  the  bars  along  the  Troy  Reach.  Yet  the  pilot  of  the 
Ambassador^  according  to  his  own  statement,  was  shaping 
out,  or  following  the  channel,  and  he  admits  he  was  ran* 
ning  within  two  hundred  yards  of  the  Indiana  shore  at  the 
time  of  the  collision.  The  river  there  is  more  than  seven 
hundred  yards  wide;  and  keeping  in  the  middle  of  the 
river,  or  near  it,  he  would  have  been  from  three  hundred  to 
three  hundred  and  fifty  yards  from  either  shore.  It  was, 
then,  a  great  error  in  the  pilot  of  the  Ambassador  to  leave  the 
middle  region  of  the  river^  in  pusuit  of  the  windings  of  the 
channel.  It  was  objectionable  as  involving  unnecessary  in- 
crease of  the  distance  run,  while  it  added  to  the  chances  of 
collision  with  ascending  boats.  And  it  follows  that  pur- 
suing this  erroneous  course  of  navigation,  even  if  it  be  con- 
ceded that  his  boat  was  not  nearer  than  two  hundred  yards 
from  the  Indiana  shore,  he  had  no  right  to  signal  as  he  did,  by 
one  tapof  his  bell  forthatshore.  If,  as  the  libellants' witnesses 
prove,  the  Landis  was  near  that  shore  when  this  signal  was 
given,  it  was  palpably  wrong  for  the  pilot  of  the  Ambassa- 
dor to  attempt  to  take  the  starboard  side.  Or,  if  the  truth 
is  as  stated  by  some  of  the  officers  on  the  latter  boat,  that 
the  Landis  was  seen  quartering  across  from  the  Kentucky 
side,  it  was  the  duty  of  the  Ambassador  to  have  passed  to 
the  left,  and  astern  of  the  Landis.  Upon  either  of  these 
suppositions,  there  was  fault  in  the  navigation  of  the  Am- 
bassadorj  and  to  that  fault  the  collision  in  question  is 
clearly  to  be  traced. 

It  is  insisted,  however,  by  the  respondents,  that  the  pilot 
of  the  Landis,  by  answering  the  Ambassador's  signal  with 
one  tap  of  the  bell,  gave  his  assent  to  the  claim  of  the 
latter  boat  to  take  the  starboard  side.  It  is  true,  beyond 
question,  that  the  Landis  gave  this  response  to  the  signal 
from  the  other  boat.  But  was  it  an  error  or  a  fault  which 
shall  make  that  boat  liable,  in  whole  or  in  part,  for  the 
consequences  of  the  collision?    According  to  the  views 
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indicated,  the  Ambassador  was  greatly  in  fault  in  attempt* 
ing  to  follow  the  channel  of  the  river,  and  thereby  getting 
near  the  Indiana  shore.    The  pilot  of  that  boat  had,  there- 
fore, no  right  to  signal  for  the  starboard  side,  nor  was 
there  any  obligation  on  the  ascending  boat  to  respect  it 
The  pilot  of  the  Landis,  it  is  true,  did  respond  to  the 
signal,  by  one  tap  of  its  bel],  thereby  indicating  his  willing- 
ness  that  the  descending  boat  should  go  inside,  if  it  were 
practicable.    Under  all  the  circumstances,  I  am  not  able  to 
perceive  there  was  any  error  in  this  course.    It  is  conceded 
in  the  case,  and  the  fact  is  proved  by  the  witnesses  for 
both  parties,  that  when  the  signal  was  first  given  by  the 
Ambassador,  the  boats  were  so  near  that  a  collision  was 
inevitable.    The  pilot  of  that  boat,  pursuant  to  his  signal, 
was  quartering  to  the  Indiana  shore;  and  this  acconnti 
for  the  proximity  of  that  boat  to  that  shore  at  the  time  of 
the  collision.    The  pilot  of  the  Landis,  seeing  this,  very 
judiciously  decided  to  reply  to  the  signal  by  one  tap  of 
the  bell ;  not  thereby  admitting  the  Ambassador's  coarse 
of  navigation  was  right,  nor  with  the  expectation  that  the 
collision  could  thereby  be  avoided,  but  with  the  hope,  from 
the  angle  at  which  the  boats  would  come  together,  that 
the  injury  would  be  less  serious.    The  helm  of  the  LandiB 
was  therefore  put  hard  up,  the  effect  of  which  was  to 
throw  the  head  of  the  boat  quartering  to  the  Kentacky 
shore.    It  is  clear  this  movement  did  not  lead  to  the  col- 
lision, nor  does  it  imply  fault  on  the  part  of  the  pilot  of 
the  Landis ;  especially  when  viewed  in  connection  with  the 
fact  that  the  order  had  been  promptly  given  and  executed 
to  stop  and  back  the  boat. 

It  is  also  insisted  by  the  respondents  that  the  pilot  of 
the  Landis  violated  a  rule  of  navigation  in  not  having  first 
given  the  signal,  by  two  taps  of  its  bell,  to  indicate  which 
side  of  the  river  he  wished  to  take,  and  that  his  failure  to 
do  so  was  a  palpable  fault,  sufficient  to  make  the  boat 
liable  for  all  consequences.  It  is  in  proof,  by  the  evidence 
of  the  pilot  of  the  Landis  and  others  on  that  boat,  that 
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the  view  from  the  pilot-house  in  front  of  the  boat  was 
Berionslj  obstructed  by  the  smoke  and  steam  driven  for- 
ward by  the  wind,  and  that  he  was  thus  hindered  from 
seeing  the  descending  boat  till  so  near  that  a  collision  was 
certain.  It  is  not  necessary  to  pass  on  the  sufficiency  of 
this  excuse.  There  is  another  ground  on  which  it  is  clear 
the  pilot  of  the  Landis  is  not  censurable  in  the  particular 
referred  to.  The  conclusion  has  been  already  stated,  that 
the  evidence  proves  that  the  Landis  had  chosen,  and  was 
ranning  the  Indiana  shore  in  the  proper  place  of  an 
ascending  boat  when  the  collision  occurred ;  also  that  the 
Ambassador  had  improperly  left  the  middle  of  the  river, 
and  was,  running  near  that  shore,  out  of  its  proper  place. 
The  ascending  boat  would  not,  of  course,  be  on  the  look- 
out for  a  descending  boat  in  such  a  position,  and  is  not 
chargeable  with  negligence  in  not  sooner  seeing  it  and 
giving  the  signal  for  the  Indiana  shore.  The  rule  requir- 
ing the  up-stream  boat  to  give  the  first  signal  to  indicate 
its  choice  of  sides,  does  not  apply  when  there  is  eighteen 
feet  of  water  above  all  the  bars.  The  rule  must  have  a 
rational  interpretation,  and  applies  only  to  a  stage  of  water 
so  low  as  to  make  it  necessary  that  both  the  ascending 
and  descending  boats  should  follow  the  channel  of  the 
river.  It  has  no  application  when  the  up  boat  can  safely 
keep  the  shore,  and  the  down  boat  the  middle  of  the  river, 
irrespective  of  channels.  It  would  be  absurd  to  require 
the  ascending  boat,  while  going  up  in  its  proper  place  near 
the  shore,  without  any  purpose  of  changing  its  line  of 
navigation,  to  announce,  formally,  by  signal,  its  wish  and 
intention  to  continue  its  course.  The  down  boat,  seeing 
the  position  of  the  up-stream  boat,  would  conclude,  with- 
out a  signal  to  that  efiect,  that  the  pilot  intended  keeping 
iip  the  shore.  The  paramount  law  of  navigation  giving 
the  ascending  boat  either  shore,  and  assigning  to  the  down 
boat  the  middle  of  the  river,  is  not  abrogated  by  a  rule  in- 
tended for  a  state  of  facts  entirely  difierent  from  those 
contemplated  by  the  rule. 
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Bat  not  deeming  it  necessary  to  pursue  this  investiga- 
tion further,  I  will  state  as  the  result  of  the  views  in^- 
cated :  1.  That  there  is  no  sufficient  ground  for  a  decree 
against  the  libellants  for  the  injury  sustained  by  the  Am- 
bassador in  this  collision,  or  for  a  division  of  the  entire 
damages  on  the  ground  of  mutual  fault  in  the  boats. 
2.  That  the  pilot  of  the  Ambassador  was  in  fault  in 
not  keeping  his  boat  near  the  middle  of  the  river,  and  in 
running  too  near  the  Indiana  shore.  8.  That,  being 
thus  out  of  place,  he  had  no  right  to  signal  for  the  star* 
board  side,  but  should  have  taken  the  larboard,  where- 
by the  danger  of  collision  would  have  been  avoided. 
4.  That  the  immediate  cause  of  collision,  and  the  conse- 
quent injury  to  the  libellants,  is  attributable  to  this  faulty 
navigation  of  the  Ambassador ;  and  that  boat  mast  be 
held  liable  for  the  loss  and  injury  resulting  from  it. 

The  evidence  affords  the  data  for  ascertaining  the  amount 
for  which  the  decree  is  to  be  entered,  on  the  basis  stated, 
without  a  reference  to  a  commissioner.  A  decree  will  be 
entered  in  accordance  with  these  views  for  the  amount  of 
loss  sustained  by  the  libellants,  as  proved  by  the  testimony. 


(CIRCUIT  COURT.) 


John  C.  Morris  t;.  Silas    M.  Barrett   and    Jabez  M. 

Waters. 

In  the  construction  of  a  patent,  the  patentee  is  not  to  be  confined  to  the 
summing-up  or  "claim,"  but  the  specification,  the  whole  specifics- 
tion,  and  the  drawings  may  be  referred  to,  to  ascertain  the  extent  of 
the  claim  of  the  invention,  or  the  proper  meaning  of  expressions 
used  in  the  "  claim." 

It  is  competent  for  the  patentee  to  embrace  two  improyements  on  the 
same  machine  in  the  same  patent,  and  if  the  defendant  has  used 
both  or  either  of  the  improvements,  there  is  infringement. 
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M.  claimed  ^  the  clamps,  6  6,  to  prevent  end-expansion,  and  the  leven, 
7  7,  working  on  fixed  fulcnims,"  to  prevent  the  wood  from  twist- 
ing. Heldy  that  this  was  not  a  claim  for  the  comhination  of  clampi 
and  levers,  but  for  two  distinct  improvements  in  the  art  of  bending 
wood. 

A  kind  of  evidence  which  is  entitled  to  the  highest  credibility,  is  the 
machines  themselves,  as  shown  by  the  models,  which,  like  figures, 
can  not  lie. 

The  law  permits  the  opinion  of  men,  called  experts,  to  be  given  In 
evidence,  to  determine  questions  of  mechanical  difference;  and 
when  such  men  are  qualified,  and  free  frotn  bias,  their  testimony  is 
entitled  to  great  respect. 

If  the  same  result  is  produced  by  the  defendant  as  by  the  patentee,  but 
by  means  substantially  different,  there  is  no  inftingement,  for  a 
patent  is  not  granted  for  a  mere  result ;  but  otherwise,  if  the  de- 
fendant produces  the  result  by  contrivances  substantially  the  same 
in  principle. 

This  was  an  action  on  the  case,  tried  before  the  Court 
and  a  jury,  to  recover  damages  for  the  alleged  infringe- 
ment of  letters  patent  for  an  "improvement  in  wood- 
bending  machines/'  granted  to  plaintifi'  March  11, 1856. 

The  machine  consisted  of  a  stationary  form,  around 
which  timber  was  bent,  by  means  of  two  levers,  turning 
upon  fixed  fulcrums,  and  applied  near  the  end  of  the 
timber.  The  timber  to  be  bent  was  laid  upon  a  metallic 
strap,  having  clamps  or  abutments  attached  to  each  end, 
which  embraced  the  ends  of  the  wood,  and  prevented  any 
stretching  of  the  fibers  during  the  act  of  bending.  These 
clamps  were  made  to  slide  upon  the  levers  as  the  wood 
was  brought  around  the  form.  The  claims  of  the  patent 
were  as  follows  : 

"  I  claim  the  clamps,  6  6,  to  prevent  end-expansion,  and 
the  levers,  7  7,  working  on  fixed  fulcrums,  when  in  opera- 
tion, all  substantially  as,  and  for  the  purposes,  set  forth  in 
the  foregoing  specifications." 

The  defendants  substituted  radial  arms  with  rollers  to 
press  upon  the  back  of  the  wood,  and  used  clamps  which 
permitted  a  partial  relaxation  or  stretching  of  the  fibers 
at  the  commencement  of  the  bending  operation. 
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O.  M.  Lu  and  S.  S.  Fisher^  for  plaiutiff. 

Bates  ^  Searboroughy  and  W.  B.  Caldwell^  for  defendants. 

CfiARGB  OF  THB  CJOURT : 

The  plaintiff's  patent  is  for  an  improvement  in  wood- 
bending  machines,  minutely  described  in  the  patent  and 
specifications.    In  the  conclusion,  or  summing-up,  he  says: 
^  I  claim  the  clamps,  6  6,  to  prevent  end-expansion,  and 
the  levers,  7  7,  working  on  fixed  fulcrums,  when  in  opera- 
tion, all  substantially  as,  and  for  the  purposes,  set  forth  in 
the  foregoing  specifications."     The  practical  purpose  to 
be  accomplished  by  these  improvements  he  claims  to  be: 
1.   The  clamps  to  prevent  end-expansions;  and  2.  The 
levers  working  upon  fixed  fulcrums  to  prevent  the  wood 
from  twisting.     It  was  claimed  in  argument  by  defendants' 
counsel,  that  the  plaintiff  was  confined,  in  construing  his 
claim,  to  the  summing-up ;  but  the  doctrine  is  well  settled 
that  the  patent,  the  specifications,  the  whole  specifications, 
and  the  drawings,  may  be  referred  to  in  ascertaining  the 
extent  of  the  patentee's  claim ;  and  while  it  is  true  that 
we  are  to  look  at  the  summing-up  to  discover  what  faris 
of  the  machine  he  claims  to  have  invented,  still,  if  any- 
thing is  needed  to  enable  us  to  determine  the  proper  mean- 
ing of  expressions  used  in  the  ^^  claim,"  we*  must  refer  to 
the  previous  portion  of  the  specifications  for  such  explana- 
tions as  may  be  necessary  to  understand  the  office  and 
purpose  of  that  which  is  claimed  as  new. 

The  plaintifi''s  claim  is  not  for  a  combination  but  for  two 
distinct  improvements  in  the  art  of  bending  wood.  It  is, 
no  doubt,  competent  for  a  patentee  to  embrace  two  im- 
provements on  the  same  machine  in  the  same  patent ;  and 
if,  in  the  present  case,  the  defendants  have  used  both  or 
either  of  the  improvements  of  the  plaintiff,  they  have  in- 
fringed his  patent. 

On  the  subject  of  the  identity  of  the  two  machines,  it 
may  be  remarked  that  we  are  not  concluded  by  their  mere 
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form  or  appearance.  The  questiou  is,  are  they  the  same  in 
snbstance  ?  Is  the  machine  used  by  the  defendants  a  me- 
chanical eqaivalent  for  that  patented  by  the  plaintiff?  In 
applying  these  principles  to  the  facts  of  this  case,  the  jury 
will  remember  that  there  is  a  kind  of  evidence  which  is 
entitled  to  the  highest  credibility,  and  that  is  the  machines 
themselves,  as  shown  by  the  models,  and  which,  like  figures, 
Xian  not  lie.  In  addition,  as  many  persons  would  be  unable, 
fix>m  a  want  of  previous  knowledge  or  experience,  to  de- 
termine these  questions  of  mechanical  difference,  the  law 
permits  the  opinions  of  men  called  experts,  to  be  given  in 
evidence ;  and,  when  such  men  are  qualified  and  free  from 
bias,  their  testimony  is  entitled  to  great  respect.  The  fol- 
lowing is  a  brief  summary  of  the  testimony  of  this  class  of 
witnesses  in  the  present  case : 

Three  experts  were  examined  on  behalf  of  each  party. 
Those  for  the  plaintiff  testified  in  the  order  named : 

John  Byrne  says  that  he  has  been  for  several  years  en- 
gaged in  tiie  business  of  wood-bending.  He  describes  the 
machines,  and  gives  it  as  his  opinion  that  they  are  substan- 
tially the  same  in  principle. 

Finley  Latta  has  been  for  twenty  years  a  machinist.  He 
thinks  the  fulcrums  and  clamps  are  substantially  the  same 
in  both ;  and  that  the  joint  in  defendants'  lever  is  a  mechan- 
ical  equivalent  for  the  sliding  of  plaintiff's  clamp. 

Gardner  Lathrop  has  devoted  much  attention  to  practical 
and  theoretical  mechanics.  He  thinks  the  machines  are  the 
same  in  principle ;  that  the  clamps  are  the  same  in  both,  and 
that  the  jointed  lever  is  an  equivalent  for  the  sliding  clamp. 

On  behalf  of  the  defendants,  the  following  experts  tes- 
tified: 

Orville  Mathers  says  that  the  two  structures  are  different 
in  principle ;  that  the  defendants  have  no  fixed  fulcrum,  and 
that  they  do  not  prevent  the  expansions  of  the  wood. 

The  plaintiff  insists  that  the  statements  of  this  witness 
ehoold  be  received  with  caution,  because  of  his  interest  in 

17 
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the  Bubject-mattery  as  he  is  the  inveDtor  or  oonstractor  of 
the  machine  used  by  defendants. 

W.  S.  Bosecrans  gives  it  as  his  opinion  that  the  two  ma- 
chines are  not  the  same  in  principle.  He  points  out  their 
difference  of  operation,  and  mentions  the  peculiarity  of  the 
defendants'  machine,  that  it  would  bend  non-elastic  sob- 
stances.  He  has  had  much  experience  as  a  teacher  of  me- 
chanics, and  testified  with  great  intelligence. 

George  H.  Enight  is  a  patent  agent,  and  is  acquainted 
with  mechanics.  He  says,  upon  an  examination  of  the 
plaintiff's  specifications,  that  the  machines  are  not  the  same 
in  principle;  that  the  most  palpable  difference  between 
them  is  the  entire  absence  of  fixed  fulcrums  in  the  defend- 
ants' machine.  He  thinks  the  action  of  the  clamps  is  sub- 
stantially the  same  in  both — that  both  are  intend^  to  pre- 
vent end-expansion. 

This  is  the  substance  of  the  testin^ny  of  the  experts  on 
both  sides.  The  jury  will  give  to  it  such  weight  in  thdr 
judgment  as  it  is  entitled  to,  and  if,  from  the  evidence,  they 
believe  that  the  same  result  as  that  claimed  by  the  plaintiff 
is  produced  by  the  defendants,  by  contrivances  substantially 
different,  then  there  is  no  infringement,  for  a  patent  is  not 
granted  for  a  mere  result ;  but  if  they  find  that  the  defmd- 
ants  produce  this  result  by  contrivances  substantially  the 
same  in  principle  as  those  used  by  the  patentee,  they  will 
find  a  verdict  for  the  plaintiff.  The  object  of  the  action  is 
not  so  much  to  obtain  damages  as  to  sustain  the  patent 
There  is  nothing  in  the  case  to  call  for  exemplary  damages; 
but  if  the  jury  find  the  plaintiff  entitied  to  a  verdict,  it  would 
be  competent  for  them  to  give  him  an  amount  that  wonld 
compensate  him  for  the  actual  danmge  sustained  by  reason 
of  the  infringement. 

The  jury  found  a  verdict  for  the  plaintiff,  with  $125 
damages. 
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(CIRCUIT  COURT.) 

AiiBXANDBR  B.  Latta  v.  Abbl  Shawk. 

The  defendant  plead  the  general  XMae,  and  gave  notice  under  section  16  of 
the  act  of  July  4,  1836,  attacking  the  novelty  of  plaintiff's  patent.  He 
alio  filed  special  pleas,  ayerring  prior  nse  and  invention,  abandonment, 
etc    Upon  motion  the  special  pleas  were  stricken  oot. 

A  notice  that  a  prior  machine  was  used  at  « Oincinnati,"  '<  Oovington," 
*'  Pittsburg,''  "  Wayne  county,  Indiana,"  etc.,  is  not  sufficiently  spe- 
oiilc,  and  does  not  lay  the  foundation  for  the  introduction  of  proof. 

All  exclusive  rights  in  the  nature  of  patents  are  created,  and  must  be  con- 
trolled by  statutory  provisions,  and  it  must  appear  that  all  the  essential 
requisites  of  the  law  have  been  complied  with. 

It  is  no  defense,  in  an  action  for  the  infHngement  of  a  combination,  to  show 
that  the  separate  elements  are  old;  the  proof  must  go  to  the  novelty  of 
the  whole  combination  as  a  unit. 

Bxperiments  made  by  the  patentee  with  an  abandoned  and  unsuocessftil 
machine,  invented  by  another,  are  no  evidence  of  the  want  of  novelty 
in  an  invention  subsequently  reduced  to  practice. 

It  Is  familiar  law  that  there  is  no  infringement  of  a  patent  for  a  combina- 
tion, unless  the  defendant  uses  all  the  parts  of  which  that  combination 
is  composed.  But  there  is  another  kind  of  combination  to  which  this 
doctrine  does  not  apply,  and  that  is  where  the  combination  is  of  old 
and  new  parts  of  a  machine.  In  such  a  case,  the  defendant  infringes 
if  he  takes  the  new  part  only. 

On  the  question  of  identity,  the  law  regards  substance  and  not  form,  and 
the  real  question  is,  whether  the  machine  used  by  the  defendants  is  in 
principU  the  same  as  that  patented  to  the  plaintiff*. 

By  the  term  "principle  "  of  a  machine  we  understand  its  mode  or  manner 
of  operation,  and  hence  there  may  be  two  structures  widely  different  in 
'^      appearance  or  dimensions,  which  are  yet  identical  in  principle. 

This  was  an  action  on  the  case,  tried .  before  the  court 
and  a  jnry,  to  recover  damages  for  the  infringement  of 
lettoB  patent  for  an  **  improvement  in  steam  generatorsi" 
granted  to  the  plaintiff  April  10, 1855.  The  invention  con- 
mated  of  a  boiler  formed  of  a  coil,  or  series  of  continuous 
tubes  into  which  the  water  was  introduced  by  means  of  a 
hand  pump,  as  soon  as  the  fires  were  lighted,  so  that  water 
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might  be  thrown  upon  hot  pipes,  and  be  instantaneonflly 
converted  into  steam.  To  ascertain  and  regulate  the  quan- 
tity of  water  forced  into  the  boiler,  the  feeding  apparatafl 
was  provided  with  '^  an  open  water-box  "  to  enable  the  en- 
gineer to  see  the  water  in  its  passage  from  the  pump  to  the 
boiler.  The  defendant  used  the  coiled  tubular  boiler  and 
the  hand  pump,  and  introduced  the  water  at  substantially 
the  same  time  as  the  plaintiff,  but  he  used  no  ^*  open  water- 
box."  There  was  a  check  valve  in  his  supply  pipe,  by  the 
movements  of  which  the  .engineer  could  hear  the  water  as  it 
passed  into  the  tubes,  and  could  thus  regulate  its  supply. 
The  claiins  of  Latta's  patent  were  as  follows : 

"  1.  Combining  a  steam  generator  or  boiler,  consisting  of 
a  coil  of  tube,  with  a  furnace,  in  such  a  manner  that  the 
flame,  or  products  of  combustion,  shall  come4n  immediate 
contact  with  said  coil,  when  this  coil  is  combined  with  a 
feed  apparatus  and  gauges,  which  will  enable  the  engineer 
to  inspect  constantly  the  supply  of  water,  see  that  it  is  not 
interrupted,  test  its  sufficiency,  and  regulate  it  at  pleasnre, 
according  to  the  varying  demands  of  the  boiler,  or  close  the 
dampers,  if  the  feed  should  be  interrupted,  substantially  as 
described. 

<^  2.  While  confining  the  admission  of  water  to  the  re- 
ceiving end  of  a  coiled  tube  boiler,  limiting  the  quantity 
therein,  and  the  supply  thereof,  to  the  quantity  demanded 
for  immediate  conversion  into  steam,  for  the  purpose  of 
avoiding  the  weight  of  a  large  quantity  of  water;  pro- 
ducing the  steam  promptly,  saving  fuel,  and  preventing 
the  water  from  being  thrown  out  of  the  tubes  by  the 
steam  formed  in  the  lower  part  thereof,  substantially  aa 
described. 

^  8*  Causing  the  discharging  end  of  a  coiled  tube  genera- 
tor to  communicate  with  and  discharge  itself  into  the  wate^ 
jacket,  while  all  other  communication  of  said  coil  with  said 
water-jacket  is  avoided,  as  described." 

The  defendant  had  given  notice  under  section  15  of  the 
act  of  July  4, 1836,  attacking  the  novelty  of  the  plaintiff's 
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patent.  He  also  filed  seven  special  pleas  averring  prior  In- 
vention,  use,  abandonment,  etc.  The  plaintiff  claimed  that 
where  notice  was  given  under  the  general  issne,  special  pleas 
oonld  not  be  filed,  and  that  in  any  event,  such  pleas  must 
be  filed  thirty  days  before  trial.  He  therefore  moved  to 
strike  them  out,  referring  to  WHder  v.  Qayhr,  1  Blatch.  597. 

The  court  granted  the  motion,  and  the  special  pleas 
were  stricken  out. 

At  a  later  stage  of  the  cause,  the  defendant  attempted 
to  offer  proof,  under  his  notice,  of  a  prior  use  of  the  thing 
patented,  at  Cincinnati  and  other  places.  The  defendant 
bad  given  notice  that  he  would  prove  that  such  prior  use 
was  known  to  Edward  Shields,  John  Whetstone,  etc.,  of 
Cincinnati,  and  that  the  machines,  of  which  they  had  knowl- 
edge, were  used  at  Cincinnati,  Covington,  Newport,  Pitts- 
burg, Philadelphia,  and  Wayne  county,  Indiana.  The  plaint- 
iff objected  to  the  proof,  referring  to  SUsby  v.  Foote^  14  How. 
218,  on  the  ground  that  the  notice  was  not  sufficiently  spe- 
cific ;  and  that  it  should  have  specified  the  street  or  factory 
where  the  structure  which  was  claimed  t6  be  the  same  as 
that  patented  was  used,  or  that  the  name  of  the  owner  or 
person  using  it  should  have  been  given ;  that  ^^  Cincinnati," 
^  Pittsburg,'^  etc.,  was  not  a  sufficient  compliance  with  sec- 
tion 15  of  the  act  of  July  4, 1886,  which  requires  the  de- 
fendant to  state  in  his  notice  of  special  matter  ^^  the  names 
and  places  of  residence  of  those  whom  he  intends  to  prove 
to  have  possessed  a  prior  knowledge  of  the  thing,  and  where 
the  same  had  been  used.'' 

The  court  sustained  the  objection,  and  refused  to  receive 
any  evidence  of  prior  use  by  the  persons,  or  at  the  place 
named  in 'the  notice. 

jL  Taft^  A.  F.  Peirry,\a.  M.  Lee^  and  S.  S.  Fisher,  for 
plaintiff. 

C*  J).  Coffin,  for  defendant. 
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CHABaE  OF  THE  COUBT  : 

I  do  not  regard  it  as  a  matter  of  regret  that  so  much  time 
has  been  occupied  in  the  investigation  of  this  caBe.  The 
character  of  the  invention,  the  principles  involved,  and  its 
importance  to  the  parties  demand  that  it  should  be  iho^ 
onghly  examined.  My  pnrpose  is  to  state  briefly  the  points 
of  law,  and  leave  yon,  as  it  is  your  province,  to  pass  upon 
the  facts.  These  matters  of  fact  are  neither  numerous  nor 
complicated,  and  I  apprehend  you  will  have  no  difficulty  in 
applying  the  law  to  them.  The  validity  of  the  patent  as  ft 
patent  for  a  combination,  is  not  directly  impeached  by  the 
defendant,  but  it  is,  nevertheless,  the  duty  of  the  court  to 
declare  whether  or  not  it  is  valid  upon  its  face.  All  ezda* 
dve  rights  in  the  nature  of  patents  are  created,  and  most  be 
controlled  by  statutory  provisions,  and,  therefore,  it  most 
appear  that  all  the  essential  requisites  of  the  law  have  been 
complied  with.  In  deciding  this  question,  we  must  look  to 
the  patent,  specification,  and  drawings,  and  these  are  to  be 
examined,  and  construed  in  a  liberal  spirit  It  is  sometimes 
said  that  all  patents  are  monopolies,  grants  of  exclodve 
privileges  which  ought  not  to  be  maintained.  I  have  only 
to  remark  that  this  view  is  not  to  be  countenanced ;  that  the 
patent  should  be  construed  liberally,  and  the  patentee  should 
be  protected  in  all  rights  which  fajrly  belong  to  him. 

The  patent  in  controversy,  in  this  case,  is  not  for  a  new 
machine,  but  for  the  improvement  of  an  old  one.  The  pat- 
entee claims  that,  by  a  combination  of  old  machinery,  he 
has  succeeded  in  producing  a  new  and  useful  result.  This 
combination  is  undoubtedly  patentable.  As  to  its  novelty, 
it  is  always  presumed,  from  flie  patent  itself,  that  the  inven* 
tion  is  new,  and  if  a  party  sued  for  infringement  would  avul 
himself  of  the  fact  of  a  want  of  such  novelty,  it  is  incumbent 
upon  him  to  prove  it  by  ^ving  a  proper  notice  to  the  plaint- 
iff to  prevent  surprise  at  the  trial. 

This  defense  is  not  relied  upon  in  the  present  action,  and 
I  may  here  remark  that  if  it  were,  it  would  be  no  defense, 
in  an  action  for  the  infiingement  of  a  combination,  to  show 
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that  the  separate  elements  are  old ;  the  proof  mast  go  to  the 
novelty  of  the  whole  combination  as  a  unit.  In  the  present 
case  no  snch  proof  is  offered.  Nor  is  the  utility  of  this  in- 
vention oontroverted*  Whatever  else  may  be  said  of  it, 
there  seems  no  possibility  that  the  nsefalness  of  this  im- 
provement could  have  been  successfally  impeached.  So  far 
as  it  relates  to  the  steam  fire-engine,  its  greatest  character- 
istic is  that  steam  is  applied  in  the  least  possible  time  to  the 
extinguishment  of  fire.  The  patentee  calls  it  an  **  Instanta- 
neous Tubular  Steam  Generator/'  and  its  efficiency  is  well 
known  and  has  been  well  tested.  Whatever  may  be  the 
result  of  the  present  action,  it  can  in  no  way  detract  from 
the  merit  of  iQexander  B.  Latta  as  an  inventor,  and  there 
can  be  no  doubt  that  in  all  time  to  come,  this  invention  will 
secure  for  him  the  character  of  a  public  benefactor. 

The  question  of  infiingement  is  the  material  issue  in  the 
present  case.  In  this  the  burden  of  proof  is  on  the  plaintiff; 
he  is  bound  to  show  that  his  exclusive  privilege  has  been 
invaded.  It  appears  that  in  1842,  a  patent  was  granted  to 
a  man  named  Lesh  and  others,  for  an  improvement  in  a 
coiled  tubular  boiler.  Experiments  were  tried  by  the  pat- 
entee in  the  presence  of  Mr.  Latta,  and  with  his  assistance, 
by  which  it  was  clearly  proved  that  the  boiler  would  not 
answer  the  purpose  for  which  it  was  designed,  and  it  was 
entirely  abandoned.  The  knowledge  which  Latta  thus  ob- 
tained of  the  Lesh  boiler  is  no  evidence  of  a  want  of  novelty 
in  the  invention  for  which  he  subsequently  obtained  a 
patent. 

It  is  not  unreasonable  to  suppose  that,  in  the  interval  be- 
tween 1842  and  1852,  his  mind  was  occupied  with  the  sub- 
ject of  so  perfecting  this  tubular  boiler  as  to  make  it  effect- 
ive. In  1852  he  filed  ^his  caveat— describing  his  ideas  upon 
this  point,  so  far  as  then  matured.  In  1858  he  filed  his  first 
application  for  a  patent  for  a  number  of  improvements  speci- 
fied therein,  among  which  were  those  now  in  controversy. 
The  defendant  also  procured  a  patent  for  an  improvement 
somewhat  similar,  in  1858.    This  is  prior  in  date  to  Latta's 


264  80XJTHEEN  DISTBICT  OP  OHIO. 

Latta  V.  Shawk. 

patent,  but  it  has  no  priority  over  it,  for  the  invention  dates 
from  the  filing  of  the  caveat  in  1852. 

In  the  winter  of  1854-55,  the  defendant,  Abel  Shawk, 
constracted  an  engine  called  ^^  Yonng  America,"  which,  it 
is  claimed,  contained  the  improvements  patented  to  Latta, 
and  therefore  infringed  his  patent.  This  engine  was  pub- 
licly exhibited  at  Columbus  and  other  places,  and  was  sab- 
sequently  sold  in  Philadelphia  for  |9,500. 

I  have  already  remarked  that  the  plaintiff's  patent  is  for 
a  combination,  and  it  is  a  familiar  law  that  there  is  no  in- 
fringement unless  the  defendant  uses  all  the  parts  of  which 
that  combination  is  composed.  There  is  another  kind  of 
combination  to  which  this  doctrine  does  not  apply,  and  that 
is  where  the  combination  is  of  old  and  new  parts  of  a  ma- 
chine. In  such  a  case,  the  defendant  infringes  if  he  takes 
the  new  part  only.  But  that  is  not  this  case.  The  defend- 
ant  here  insists  that  as  the  plaintiff  has  combined  old  things 
only,  and  as  there  are  parts  set  forth  in  the  specification 
which  he  does  not  use,  he  therefore  does  not  infringe.  It  is 
also  claimed  that  there  are  distinctions  and  substantial  dif- 
ferences between  the  two,  even  in  parts  common  to  both. 
This  question  of  the  identity  of  the  two  machines  is  a  qnes- 
tion  for  the  jury,  and  must  turn  upon  the  facts  in  evidence; 
though  it  is  for  the  court  to  say  what  is  identity  in  point  of 
law.  Upon  the  question  of  fact,  the  evidence  usually  con- 
sists of  the  models  and  the  testimony  of  scientific  and  prac- 
tical experts.  It  often  happens  that  there  is  not  that  prac- 
tical or  scientific  knowledge  of  mechanics  in  the  court  or 
jury,  which  will  enable  them  to  determine,  without  assist- 
ance, the  question  of  identity.  It  is,  therefore,  the  estab- 
lished practice,  in  cases  of  this  kind,  to  call  experts,  who 
shall  give  their  opinion  of  the  identity  of  the  structures,  and 
this  opinion,  when  free  from  bias  or  improper  motive,  is  en- 
titled to  consideration. 

On  the  question  of  identity,  the  law  regards  substance 
and  not  form,  and  the  real  question  is,  whether  the  machine 
used  by  the  defendant  is  in  principle  the  same  as  that  pat- 
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anted  to  the  plaintiff.  It  would  be  a  reproach  to  the  law  if 
a  mere  colorable  change  conld  deprive  an  inventor  of  the 
merit  of  his  invention.  By  the  term  ^  principle  of  a  ma» 
chine/'  we  understand  its  mode  or  manner  of  operation,  and 
hence  there  may  be  two  structures  widely  di£forent  in  ap- 
pearance or  dimensions,  and  yet  identici^ly  the  same  in 
principle. 

This  is  the  question  presented  to  the  jury  in  this  case. 
There  would  seem  to  be  some  diversity  of  opinion  among 
the  witnesses  examined.  Three,  called  by  the  plaintifi^  say 
that  the  principles  of  the  two  machines  are  identical,  and 
eight  or  ten  examined  by  the  defendant  regard  them  as 
entirely  different. 

I  do  not  now  propose  a  critical  analysis  of  the  specification 
or  claims  of  the  patent.  They  are  all  full  and  minute,  and 
seem  to  have  been  carefully  drawn.  After  describing  his 
machine  with  great  particularity,  the  patentee  sums  up  by 
claiming  Buch  parta  as  he  denres  to  be  covered  byhis  patent. 

It  is  insisted,  by  the  counsel  of  the  plaintiff,  that  the 
claims  are  for  three  distinct  and  independent  combinations, 
and  while  it  is  undoubtedly  probable  that  this  would  be  a 
fair  construction,  yet  it  is  clear  that  the  claim  for  what  is 
called  the  ^*  feed  apparatus,"  is  so  blended  in  the  first  and 
second  claims  that  it  is  a  part  of  both.  In  this  apparatus 
is  clearly  included  an  ^  open  vessel,''  so  as  to  enable  the 
engineer  to  see  the  water  going  in,  though  the  inventor  adds 
that  its  place  may  be  supplied  by  anything  that  will  give 
motion  to  some  mechanical  contrivance.  In  other  parts  of 
the  specification  there  are  expressions  showing  clearly  that 
the  inventor  attached  great  importance  to  an  open  water- 
box,  and  in  his  suggestion  respecting  a  substitute,  nothing 
specific  or  which  supersedes  the  use  of  this  vessel  is  men- 
tioned. All  of  the  experts  say  that  this  open  vessel  is  neces- 
sary to  the  successful  operation  of  the  plaintifi's  combinar 
tion. 
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It  iB  in  proof  that  the  defendant  has  not  uaed  this  water- 
box,  bnt  it  ia  claimed  that  he  naes  a  check-valve,  which  is 
a  mechanical  equivalent  for  it.  This,  then,  is  the  point: 
Whether  the  omisrion  of  this  thing  by  the  defendant  does 
or  does  not  screen  him  from  the  charge  of  infringement! 
The  jniy  have,  doubtless,  distinctly  in  their  minds  aQ  the 
evidence,  and  will  judge  for  themselves.  I  could  have  gone 
further  into  the  consideration  of  the  specification  of  the 
plaintiff,  but  after  the  full  and  able  aiguments  of  counsel 
on  both  sides,  it  seems  unnecessary  to  do  so.  The  juiy 
can  not  mistake  the  question :  What  is  to  be  the  effect,  on 
the  merits  of  the  controversy,  of  the  omission  of  the  ele- 
ment of  the  open  water-box  ?  Is  it  an  essential  element! 
The  defendant  can  not  evade  this  patent  by  not  using  a 
part  proved  not  to  be  material  to  the  successful  working  of 
the  plaintiff's  combination ;  and  if  the  jury  are  satisfied  that 
the  water-vessel  is  not  an  essential  or  material  element  of 
the  invention,  and  that  the  invention  can  be  carried  into 
effect  without  it  as  well  as  with  it,  then  they  will  find 
a  verdict  for  the  plaintiffl  If,  on  the  other  hand,  they  find 
that  it  is  an  essential  part  of  the  patented  machine,  and 
that  no  mechanical  equivalent  is  used-  as  a  substitute  for  it, 
then  they  will  find  for  the  defendant. 

If  you  find  that  the  defendant  has  infringed,  it  is  for  yoa 
to  say  to  what  damages  the  plaintiff*  is  entitled.  It  is  a  rule, 
well  settled,  that  the  damages,  in  such  a  case  as  the  present, 
will  be  the  amount  of  profits  that  the  defendant  has  made. 
The  case  is  committed  to  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff,  assessing  the 
damages  at  five  dollars. 
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(DISTRICT  COURT.) 

LnruB  LoGAH  v.  Stbamboat  ^olian. 

It  is  well  settled  that  the  msster  of  a  steamboat  or  yeisel  has  no  lien  for 
wages. 

It  does  not,  however,  impair  the  lien  of  a  pilot  for  wages,  that  when  the  boat 
or  vessel  was  in  port  the  pilot  was  reoogpiised  and  officiated  as  master. 

The  acceptanoe  of  a  draft  drawn  by  the  olerk  of  a  boat  in  payment  of  a 
claim  importing  a  maritime  lien^  which  draft  was  never  paid,  is  not  a 
waiver  of  sooh  lien. 

The  derk  of  a  steamboat,  who  has  an  interest  of  one-half  in  the  boat,  has 
no  lien  for  wages. 

The  lien  of  seamen  for  their  wages,  being  a  personal  privilege  for  their 
protection,  is  not  assignable;  and  the  assignee  baying  these  cls^ms  for 
wages  on  speculation  can  have  no  standing  in  a  court  of  admiralty. 

Where  it  appears  from  the  evidence  that  the  names  of  the  seamen  are  used 
in  the  libel  as  claimants  for.  wages,  and  that  they  had  assigned  their 
claims,  and  that  the  assignee  was  the  sole  party  in  interest,  the  libel 
in  the  names  of  the  seamen  will  be  dismissed. 

After  satisfying  the  allowed  claims  for  wages  out  of  the  proceeds  in  the 
registry,  the  Burplus,  if  any,  will  be  applied  pro  rata  to  the  payment 
of  the  other  claimants* 

MUb  ^  Moadly^  for  libellantB. 

lAncohij  Smith  ^  Wamocky  for  interyeners. 

Chabgb  of  thb  Cottbt: 

The  ori^nal  libel  in  ibis  case  was  filed  by  Logan,  asserting 
a  claim  against  the  steamer  ^olian  for  wages  as  pilot.  A 
number  of  other  claimants  have  intervened  for  wages,  sup- 
plies, advances,  etc 

An  interlocutory  order  has  been  made  for  the  sale  of  the 
boat ;  a  sale  has  been  effected,  and  the  proceeds  are  in  the 
registry.  The  claims  filed  exceed  the  amount  of  these  pro- 
ceeds. A  reference  has  been  made  to  a  commissioner  to 
inquire  into  and  report  upon  the  natore  of  these  claims ; 
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whether  liens  or  not,  and  if  Uens  in  what  rank  or  privUege 
they  are  to  be  viewed.  The  commiasioner  has  reported  on 
the  matters  referred  to  him,  to  which  exceptions  have  been 
filed  by  different  parties  in  interest.  And  these  exceptions 
present  the  questions  for  the  decision  of  the  court. 

The  commissioner  has  reported  the  claim  of  the  libel- 
lant  (Logan)  for  wages  as  pilot,  as  a  valid  maritime  lien. 
This  is  excepted  to  on  the  ground  that  Logan  acted  in  the 
double  capacity  of  master  and  pilot,  and  has  no  lien  for 
services  in  either.  As  master,  the  law  is  well  settled ;  he 
has  no  lien  for  wages.  His  contract  with  the  owners  is  on 
their  personal  credit,  and  not  on  the  credit  of  the  boat. 
While  the  reason  and  justice  of  this  principle  has  been 
doubted  by  some,  it  seems  now  to  be  the  settled  law  in  this 
country.  But  the  claim  of  Logan  is  not  for  wages  as 
master,  but  as  pilot.  It  is  clearly  proved  that  his  employ- 
ment on  the  boat  was  as  pilot,  and  not  as  master.  He 
performed  faithfully  and  satisfactorily  the  duties  of  pilot 
when  the  boat  was  running,  and  while  in  port  acted  as 
master.  There  was  no  one  known  or  recognized  as  mas- 
ter— ^there  was  no  one  strictly  authorized  to  act  in  that 
capacity — ^but  when  Logan  was  not  at  the  wheel,  by  common 
consent,  he  acted  as  such.  This  does  not  deprive  him  of 
his  lien  for  wages  as  pilot  His  claim  must,  therefore,  be 
allowed,  to  be  satisfied  pro  rata  with  others  having  the  same 
priority  of  lien. 

The  claim  of  Jenks,  Winchell  ft  Co.,  amounting  to  fSOO, 
is  disallowed  by  the  master,  on  the  ground  that  they  dealt 
with  the  clerk  of  the  boat  on  his  individual  credit,  and  not 
on  the  credit  of  the  boat.  The  facts  in  relation  to  this 
claim  are  that  this  firm  are  warehouse  keepers,  and  that 
merchandise  had  been  left  with  them  for  shipment  on  this 
boat,  on  which  there  were  charges  to  be  paid  before  the 
property  could  be  shipped.  Jenks,  Winchell  ft  Co.  were 
liable  for  these  charges.  They  consented,  at  the  request  of 
the  clerk,  to  ship  the  property  on  the  boat,  and  to  take  the 
draft  of  the  clerk,  instead  of  the  cash — a  draft  on  a  bank 
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in  Iowa.  This  draft  was  not  paid^  and  their  debt  is  still 
dae. 

There  can  be  no  question  that  the  claim  of  these  parties 
is  substantially  a  claim-  for  an  advance  by  them,  for  the 
benefit  of  the  boat,  for  which  they  have  a  lien,  unless  they 
have  waived  it  by  the  acceptance  of  the  draft. 

The  doctrine  at  common  law  is  that  a  promissory  note 
or  draft,  given  for  a  pre-existing  debt,  does  not  eztinguiph 
the  debt,  and  that  the  creditor,  if  the  note  or  draft  is  not 
paid,  may  proceed  on  the  original  consideration.  And  this 
principle  is  recognized  as  applicable  to  maritime  liens.  The 
lien  is  not  discharged  by  a  draft  or  note  for  the  claim, 
unless  it  clearly  appears  from  the  evidence  that  it  was 
intended  by  the  parties  to  have  this  effect  This  principle 
was  distinctly  lai^  down  by  Judge  Story,  in  the  case  of  the 
Barque  Cbusan.    2  Story,  469. 

There  is  no  reason  for  the  inference  that  Jenks,  Win#hell 
ft  Co.  received  the  draft  as  a  full  discharge  of  their  lien  on 
the  boat ;  especially  in  view  of  the  fact  that  the  clerk  who 
made  it  was  pecuniarily  irresponsible,  and  wholly  unable 
to  pay  the  claim,  in  the  event  of  the  non-payment  of  the 
dnuft.  I  have,  therefore,  no  hesitancy  in  holding  there 
was  no  waiver  of  their  lien,  and  that  it  is  next  in  priority 
of  lien  to  the  claims  for  wages. 

The  report  of  the  commissioner  adverse  to  the  claim  of 
Alfred  W.  Hall  for  $1,061.18,  for  wages  as  clerk  of  the 
boat,  is  affirmed.  It  is  in  evidence  that  in  March,  1858, 
Hall  purchased  an  interest  of  one-half  in  the  boat,  and 
that  his  claim  for  wages  covers  the  time  in  which  he  was 
so  interested.  And  it  does  not  affect  the  question  that  he 
had  executed  a  mortgage  of  his  interest,  which  has  never 
been  foreclosed.  He  was  the  legal  owner  of  an  interest  of 
one-half  in  the  boat  at  the  time  this  libel  was  filed.  And 
as  part  owner,  it  is  clear,  he  can  have  no  lien  for  wages  as 
clerk.  It  would  be  strange,  indeed,  that  being  a  part 
owner,  and  as  such  liable  in  personam  for  the  djebts  of  the 
boat^  he  could  have  a  lien,  equal  in  priority  to  the  just 
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dmiDB  of  othen  for  wages  earned.  No  aathority  has  been 
<dt6d  BOBtaining  such  a  doctrine,  and  it  is  presumed  that 
none  can  be  foond.  The  claim  of  Hall  is  tkerefore  re- 
jected. 

There  are  twelve  seamen,  who  have  joined  in  a  claim  for 
wages.  It  is  in  evidence,  however,  that  they  have  sold  and 
transferred  their  claims  to  Henry  Wiche,  who  bought  them 
on  speculation  at  a  heavy  discount,  and  that  this  claim  is 
prosecuted  for  his  benefit,  and  that  the  seamen  have  no 
interest  in  it,  although  their  names  are  used  in  this  pro- 
ceeding. It  is  clear  that  Wiche,  the  real  party,  can  have 
no  standing  in  a  court  of  admiralty.  A  maritime  lien  for 
wages  is  in  the  nature  of  a  personal  privilege,  for  the  pro- 
tection of  seamen,  and  is  not  assignable  in  the  sense  of 
transferring  to  an  assignee  the  benefits  of  such  personal 
privilege.  In  this  view,  the  libel  as  to  these  seamen  most 
be  ^smissed. 

The  report  of  the  commiasioner  in  favor  of  the  inter- 
veners for  supplies,  repairs  to  the  boat,  and  money 
advanced  for  expenses,  is  affirmed.  If,  after  paying  the 
daims  allowed  for  wages  in  full,  out  of  the  ftmd  in  the 
registry,  there  is  sufficient  to  pay  in  full  the  other  allowed 
daims,  the  fund  will  be  so  applied.  If  there  is  not  enough 
for  this  purpose,  the  residue  will  be  applied  jro  rata  to  the 
other  claimants. 


(DISTRICT  COURT.) 

JsFFBBSOK  Blaoo  r  al.  9.  Thb  Stbamboat  E.  M«  Bickhkll 

Aim  Cargo. 

In  ft  tiiit  for  iftlYftge  ftgftintt  ft  boat  ftnd  oftrgo,  ft  writtan  initramsiit  of 
ftbftndonment  signed  by  the  offioen  of  the  boat)  is  ftdmissibla  in  eri- 
dence  to  prove  the  periloos  sitostion  of  the  vessel. 

If  ft  forfeitare  of  Insarftnce  results  from  ft  devistion  in  nsTigfttioii  made 
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for  the  parpoM  of  rendering  a  lalyage  fervioe^  it  might  be  legiti- 
mately considered  in  fixing  the  amount  of  allowance  to  the  lalvort, 
bat  whtore  no  each  ooniequence  has  followed,  the  mere  possibility  that 
it  might  have  happened  is  a  contingency  too  remote  and  speonlatiye  to 
enter  into  the  computation. 

LinedUj  Smith  ^  Wamoek^  for  libellants. 
Fox  ^  FoXj  for  reBpondents. 

Opinion  of  thb  Coubt  : 

This  is  a  libel  for  Balvage,  prosecuted  by  the  owners  and 
navigators  of  the  steamboat  Ohio  No.  2,  against  the  steam- 
boat E.  M.  Bicknell  and  its  cargo. 

The  facts  on  which  the  libellants  base  their  claim  for 
salvage  are,  briefly,  that  the  Bicknell,  then  being  employed 
in  navigating  the  Ohio  river  between  the  city  of  Cincin- 
nati and  the  town  of  Parkersburg,  the  latter  place  beifig 
in  the  State  of  Virginia,  on  February  21, 1868,  was  pro- 
ceeding up  the  river,  laden  with  a  cargo  consisting  of  one 
hundred  and  thirty  hogsheads  of  tobacco,  three  hundred 
sacks  of  wheat,  two  hundred  and  fifty  barrels  of  flour,  and 
some  other  articles  of  small  value ;  and  in  attempting  to 
pass  up  the  channel,  between  Buffington's  Island  and  the 
Ohio  shore,  grounded  on  a  sand-bar,  near  the  foot  of  the 
island ;  and  while  aground,  the  boat  was  turned  by  the 
force  of  the  current,  which  was  strong,  nearly  square  across 
tlie  channel,  its  bow  being  toward  the  Ohio  shore.  The 
weather  was  excessively  cold,  and  the  channel  was  covered 
with  thick,  heavy,  floating  ice,  which  was  rapidly  increas- 
ing, and  which,  while  the  Bicknell  lay  in  the  position 
before  described,  struck  with  great  force  against  its  upper 
side,  and  had  gorged  about  the  middle  of  the  boat,  and  was 
thrown  up  nearly  as  high  as  the  guard.' 

The  officers  and  crew  of  the  Bicknell  had  labored  inces- 
aantly  for  about  twenty-four  hours  to  relieve  the  boat  from 
its  exposed  situation,  but  wholly  without  success.  In  the 
evening  of  the  next  day,  after  the  Bicknell  had  grounded, 
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the  Ohio  Ko.  2,  then  running  as  a  freight  and  passenger 
boat  between  Cincinnati  and  Marietta,  in  its  downward 
trip,  succeeded  in  passing  down  the  channel  between  the 
6tern  of  the  Bicknell  and  the  shore  of  the  island,  and  at 
the  request  of  the  master  of  the  latter  boat,  stopped  and 
made  fast  his  boat  at  the  lower  end  of  the  island.  The 
master  of  the  Bicknell  went  on  board  the  Ohio  soon  after, 
and  requested  the  assistance  of  the  latter  boat  in  relieving 
his  boat  from  its  perilous  situation.  Capt.  Blagg,  the 
master  of  the  Ohio,  after  consultation  with  the  officers  of 
his  boat,  refused  to  aid  the  Bicknell  unless  the  boat  and 
cargo  were  first  formally  abandoned  to  the  officers  and 
crew  of  the  Ohio.  This  arrangement  was  assented  to,  and 
a  written  instrument  of  abandonment  was  signed  by  the 
master  of  the  Bicknell,  in  which  the  other  officers  con- 
curred in  a  separate  writing.  In  pursuance  of  this  arrange- 
ment, about  eight  or  nine  o'clock  in  the  morning  of  the 
22d  of  February,  the  Ohio  was  navigated  with  some  diffi- 
culty up  the  channel  to  the  Bicknell,  i^d  was  made  fast  by 
lines  to  the  stem  of  that  boat  and  the  shore  of  the  island. 
In  this  situation,  the  officers  and  crew  of  the  Ohio  pro- 
ceeded to  lighten  the  Bicknell  by  the  transfer  of  so  much 
of  its  cargo  as  the  Ohio  could  safely  take,  which  the  latter 
boat  conveyed  safely  to,  and  landed  on  the  shore  at  Bavens- 
wood,  some  three  or  four  miles  below.  The  Ohio  then 
returned  to  the  Bicknell,  and  after  taking  a  part  of  the 
remaining  cargo  succeeded  in  pulling  the  boat  from  the 
bar  on  which  it  was  aground,  towed  it  safely  to  Ravens- 
wood,  and  replaced  on  it  the  part  of  the  cargo  which  had 
been  removed.  The  Ohio,  with  its  officers  and  crew,  was 
occupied  in  this  service  from  eight  or  nine  o'clock  in  the 
morning  until  ten  or  eleven  in  the  evening,  being  in  all 
about  fourteen  hours. 

Without  reference  to  the  written  abandonment,  before 
noticed,  and  the  protest  signed  by  the  officers  of  the  Bick- 
nell, the  evidence  leaves  no  room  for  a  doubt  that  that 
boat  and  its  cargo  were  in  imminent  peril  when  relieved 
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by  the  libellants.  It  was  so  hard  agronnd  that  there  was 
no  possibility  of  getting  it  afloat  without  taking  out  a 
large  portion  of  its  cargo.  From  its  position,  and  the 
force  with  which  the  ice  was  striking  it,  the  destruction  of 
the  boat  and  the  loss  of  the  cargo  seemed  inevitable. 

But  any  possible  doubt  as  to  the  peril  of  the  boat  and 
cargo  is  removed  by  the  terms  of  the  written  instrument 
of  abandonment,  which  is  in  evidence  before  the  court. 
This  paper,  after  describing  the  situation  of  the  Bicknell, 
substantially,  as  already  stated,  and  reciting  that  every 
effort  had  been  made  to  relieve  the  boat,  without  success, 
sets  forth,  ^^  that  unless  said  boat  is  speedily  relieved  from 
her  present  perilous  situation,  that  the  ice  will  sink  her, 
and  thereby  destroy  both  boat  and  cargo,  and  seeing  no 
means  of  relief,  I,  for  myself  as  captain  and  part  owner  of 
said  steamboat,  and  as  the  agent  of  the  other  owners, 
underwriters,  and  whoever  it  may  concern,  hereby  abandon 
to  J.  J.  Blagg,  and  others,  the  said  steamboat,  E.  M.  Bick- 
nell, and  her  cargo."  At  the  same  time  the  officers  of  the 
Bicknell  signed  a  protest,  which  states,  in  nearly  the  same 
language  contained  in  the  abandonment,  the  extreme 
danger  of  the  boat,  as  their  reason  for,  and  vindication  of, 
the  course  they  had  adopted. 

The  service  rendered  by  the  iibellants  was  a  salvage  serv- 
ice, beyond  all  question  ;  and  the  only  inquiry  in  the  case 
is,  what  amount  of  compensation  shall  be  awarded  to  the 
salvors.  On  this  subject  there  is  not,  and  can  not  be,  any 
fixed  or  invariable  rule.  Every  case  must  necessarily  de- 
pend on  its  peculiar  circumstances.  It  has  been  recognized 
as  a  rule  founded  in  sound  policy,  that  salvage  services 
should  be  so  liberally  rewarded  as  to  afford  encouragement 
to  engage  promptly,  and  even  at  great  personal  sacrifice  and 
hazard,  in  saving  property  and  life  endangered  by  the  perils 
of  navigation.  Courts  of  admiralty  have,  however,  held  it 
to  be  an  indispensable  element  of  a  salvage  service,  that  the 
danger  to  the  property  rescued,  should  have  been  actual 
and  not  speculative  merely.    This  fact  being  satisfactorily 
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etttablished,  there  are  other  coaeiderations  which  will  affect 
and  control  the  amount  of  the  allowance.  The  value  of 
the  property  Baved,  the  promptness  and  energy  with  which 
the  salvors  have  interposed,  the  hazard  of  life  and  prop- 
erty which  they  have  encountered  in  the  servioe,  and  the 
duration  and  arduousness  of  their  labors,  are  proper  de- 
ments in  fixing  the  amount  of  remuneration. 

In  this  case,  the  value  of  the  BickneU  may  be  set  down 
at  $10,000,  and  the  cargo  at  about  $9,500.  The  libellants 
claim  an  allowance  of  twenty-five  per  cent  on  these 
amounts,  making  f  4,875.  I  am  unable  to  perceive,  firom 
any  view  I  can  take  of  the  facts  of  this  case,  any  just 
ground  for  this  large  compensation.  There  is  eartftiiily 
nothing  in  those  facts  justifying  the  conclusion  that 
these  services  place  the  salvors  in  the  highest  position 
of  merit.  Their  interposition  did  not  result  from  any 
generous  impulse  or  desire  to  do  a  good  act  to  a  fellow 
creature  in  distress,  but  from  a  cool  calculation  of  the 
profit  to  inure  to  them  as  salvors.  They  refused  thdr  aid 
unless  the  periled  boat  and  cargo  were  first  abandoned  to 
them,  so  as  to  place  their  claim  for  salvage  on  an  indispiKt- 
able  footing.  It  is  true,  the  abandonment  was  the  volun- 
tary act  of  the  ofiicers  of  the  Bicknell,  and  by  their  own 
admissions,  was  the  best  that  could  be  done  under  the  cir- 
cumstances. And  while  it  is  no  answer  to  the  claim  that 
this  was  a  salvage  service,  it  may  well  be  regarded  as  de- 
tracting from  its  merits  as  such,  and  is  entitled  to  considw- 
ation  in  determining  the  amount  of  remuneration. 

The  case  also  lacks  another  element,  which,  when  found 
in  a  salvage  service,  will  always  enhance  the  amount  of  the 
allowance.  It  is  not  claimed  by  the  libellants — ^nor  does  the 
evidence  warrant  the  conclusion — ^that  the  salvors  in  their 
interposition  incurred  any  hazard  of  life,  or  other  personal 
injury,  except  what  ordinarily  pertains  to  such  service  on 
the  western  waters.  ITor  was  the  labor  performed  peculiarly 
exhaustive  or  arduous.  It  consisted  in  the  transfer  of  a  part 
of  the  Bicknell  cargo  to  the  Ohio,  placing  it  on  the  bank  of 
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the  river  at  Bavenawood,  and  retaming  it  again  to  the  Bick- 
nell.  While  this  labor  required  a  good  measure  of  muscu- 
lar effort,  it  certainly  involved  no  extraordinary  hardship  or 
suffering.  It  was  performed  mostly  by  daylight,  and  the 
time  occupied  did  not  exceed  fourteen  hours. 

But,  as  before  stated,  the  service  rendered  by  the  libel- 
lants  was  a  salvage  service,  and  was  important  and  valua- 
ble to  the  owners  of  the  Bicknell  and  its  cargo.  Both  the 
boat  and  cargo  were  in  imminent  danger.  The  evidence 
well  justifies  the  conclusion,  that  but  for  the  interposition 
of  the  libellants  they  would  have  been  wholly  destroyed  or 
rendered  nearly  valaeless.  It  is  also  clear  of  doubt  that  in  the 
performance  of  this  service  the  Ohio  and  its  cargo  were  to 
some  extent  put  in  peril.  The  exact  degree  of  this  peril 
can  not  be  readily  determined  from  the  evidence.  But  the 
position  of  the  Ohio  while  taking  on  board  a  part  of  the 
'  Bicknell's  cargo,  and  the  force  with  which  the  ice  was 
brought  against  it  by  the  rapid  current,  leaves  no  room  to 
question  the  &ct  that  there  was  a  hazard  much  greater  in 
degree  than  that  to  which  the  Ohio  would  otherwise  have 
been  exposed.  It  is  also  in  proof,  that  by  reason  of  the 
intervention  of  the  libellants,  the  Ohio  was  thrown  out  of 
place  in  the  line  of  packets  of  which  it  was  .one,  and  thus 
subjected  to  expense  and  loss  of  time. 

The  considerations  to  which  I  have  referred  are  entitled 
to  weight  in  deciding  upon  the  amount  of  compensation  to 
be  awarded.  And  I  am  not  disposed  to  measure  the  sum 
to  be  allowed  with  great  strictness.  Although  there  is 
some  evidence  to  show  that  one  thousand  dollars  would 
amply  remunerate  the  libellants  for  their  services,  the  facts 
justify  a  more  liberal  allowance.  I  think  that  fifteen  per 
oent.  on  f  19,500,  the  estimated  value  of  the  boat  and  cargo, 
will  be  a  &if  compensation  to  the  libelUnts.  I  am  the 
more  inclined  to  adopt  this  rate  irom  the  fact  that  the  own- 
ers  of  the^cargo  have  paid  the  libellants,  and  they  have  ac- 
cepted this  percentage  on  the  cargo.  This,  it  is  true,  was 
in  the  nature  of  a  compromise,  and  not  conclusive  on  either 
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party  as  fixing  the  rate  of  compensation.  Bat  it  is  an 
admission  by  the  owners  of  the  cargo  that  they  deemed 
the  libellants  entitled  to  the  percentage  paid  for  the  service 
rendered.  Fifteen  per  cent  on  the  viduation  of  the  boat 
and  cargo  amounts  to  |2,925.  This  sum  is,  however, 
subject  to  a  deduction  of  ^1,421,  the  amount  paid  and  ac- 
cepted as  above  stated,  which  leaves  about  |1,500  to  be  pidd 
by  the  owners  of  the  boat.  For  this  sum  a  decree  will 
be  entered. 

In  thus  fixing  the  rate  of  compensation  to  these  salvors, 
I  have  not  overlooked  the  reason  urged  as  a  ground  for  a 
largely  increased  allowance,  namely,  that  the  service  ren- 
dered involved  the  hazard  of  a  forfeiture  of  the  insurance 
effected  on  the  steamboat  Ohio,  and  its  cargo.  It  is  insisted 
that  this  was  such  a  deviation  from  the  ordinary  course  of 
navigation,  as  that  the  insurers  were  thereby  released  firom 
all  liability  on  their  policies.  And  the  principle  seems  well 
settled  by  the  cases  referred  to,  in  regard  at  least  to  the 
navigation  of  the  ocean,  that  a  deviation  for  the  mere  par- 
pose  of  saving  property  where  human  life  is  not  involved, 
will  forfeit  the  policy  of  insurance.  To  what  extent  this 
doctrine  is  applicable  to  insurances  of  boats  on  western 
rivers,  it  is  not  necessary  in  this  case  to  inquire  or  de- 
cide. Here  was  no  actual  loss  or  injury  to  the  libel- 
lants, from  their  interventioh  in  behalf  of  the  respond- 
ents, except  the  loss  of  time,  and  the  expense  incident 
to  the  detention  of  the  Ohio.  And  I  can  see  no  prind- 
ple  on  which  the  possible  forfeiture  of  the  insurance 
can  form  a  distinct  element  in  determining  the  value 
of  the  salvage  service.  If  a  forfeitare  had  resulted  from 
the  deviation,  it  might  be  legitimately  considered  in  fixing 
the  amount  of  allowance  to  the  salvors ;  but  where  no  such 
consequence  has  followed,  the  mere  possibility  that  it  might 
have  happened,  is  a  contingency  too  remote  and  speculative 
to  enter  into  the  computation. 
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(circuit  court.) 
Jambs  B.  Gbbgobt  v.  Hbwson  &  Holmbs  bt  al« 

The  Circait  Court  of  the  United  States,  within  the  Southern  District  of 
Ohio,  has  adopted,  as  a  rule  of  practice^  the  {>rooeeding  in  aid  of  exe- 
cution proTided  for  by  the  code  of  Ohio. 

Where  an  order  was  issued  by  the  court,  requiring  a  defendant  to  appear 
for  an  examination  touching  his  property,  and  after  the  issuing  of  the 
the  same,  but  prior  to  his  appearance^  he  executes  a  chattel  mortgage 
to  certain  creditors  upon  a  large  amount  of  stocks  and  bonds,  such 
order  of  examination  was  not  so  far  lis  pendens  as  to  render  the  mort- 
gage a  nullity. 

The  principle  that  where,  at  the  instance  of  a  Judgment  creditor,  a  third 
person  has  been  cited  to  answer  as  to  property  and  effects  held  by  him 
belonging  to  the  Judgment  debtor,  such  notice  operates  as  lis  pendensj 
and  that  the  party,  from  the  time  of  the  serrice  of  the  notice,  can  make 
no  disposition  of  the  property  or  effects  in  his  hands,  does  not  apply  to 
the  case  of  a  Judgment  debtor,  as  to  whom  there  has  been  a  mere  order 
for  his  examination,  without  an  order  restraining  him  from  disposing 
of  his  property. 

Thompson  ^  Nesmithj  for  plaintifiBa. 

Opinion  of  thb  Court: 

This  is  a  proceeding  under  the  code  of  Ohio  in  aid  of 
execation,  which  has  been  adopted  hy  this  court  as  a  rule 
of  practice.  The  facts  necessary  to  notice  are^  that  on  the 
20th  of  September  last,  the  plaintiff  obtained  a  judgment 
in  this  court  against  the  defendants  for  $9,268,849  on  which 
execution  has  issued,  and  which  has  been  returned,  no 
property  to  be  found  on  which  to  levy.  On  the  27th  of 
September,  the  plaintiff,  on  application  to  a  judge  of  this 
court,  procured  an  order  for  the  examination  of  the  de- 
fendants, touching  his  property,  as  authorized  by  the  code. 
In  this  order  there  was  a  clause  restraining  the  defendants 
from  transferring  or  disposing  of  their  property  until  the 
farther  order  of  the  court.  On  the  28th  of  September,  the 
defendants,  by  their  counsel,  made  a  motion  for  the  rescis- 
sion of  the  restraining  clause  in  said  order,  on  the  ground 
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that  the  plaintiff  had  made  no  showing  aathorizing  such 
order.    The  jadge  thereupon  suspended  the  operation  of 
the  restrictive  clause  till  further  cause  was  shown.    On  the 
4th  of  Octoher,  a  further  affidavit  having  been  filed,  an 
order  was  made  restraining  the  defendants  from  disposing 
of  their  property.    On  the  same  day,  an  examination  of  one 
of  the  defendants  was  had  before  a  referee,  which  disclosed 
the  fact  that,  on  the  28th  of  September,  defendants  had  ex- 
ecuted a  chattel  mortgage  to  certain  creditors,  excluding 
the  plaintiff  Gregory,  of  a  large  amount  of  stocks,  bonds, 
etc.,  being  all  in  their  possession  or  under  their  control  at 
that  time.    The  receiver  appointed  to  take  charge  of  the 
property  and  effects  of  defendants  has  reported  that  de- 
fendants were  the  owners  of  certain  stocks,  bonds,  etc, 
amounting  nominally  to  a  large  sum,  of  which  he  had  de- 
manded possession    of   defendants,  but  which  they  had 
refused  to  deliver,  alleging  that  they  had  before  mortgaged 
them  to  their  creditors.    The  present  motion  is  for  an  order 
on  the  mortgagee  to  deliver  this  property  to  tbe  receiver. 
This  motion  involves  the  question  of  the  validity  of  the 
chattel  mortgage.    The  plaintiff  insists  that  it  is  void,  hav- 
ing been  made  after  the  institution  of  these  proceedings, 
and  therefore  within  the  principle  of  a  transfer  lis  pendens. 
From  the  foregoing  statement  of  the  facts,  it  appears  that 
the  chattel  mortgage  was  executed  on  the  28th  of  Septem- 
ber, the  day  after  the  order  was  made,  suspending  the 
operation  of  the  restraining  clause  of  the  original  ordtf. 
There  wjas,  therefore,  at  the  date  of  the  mortgage,  no 
operative  order  except  that  for  the  examination  of  the  de- 
fendants by  the  referee.    Was  this  order  so  far  lis  pendcM 
as  to  render  the  mortgage  a  nullity  ?    I  am  of  the  opinion 
that  it  can  not  be  so  regarded.    There  is  no  decision  of  the 
Ohio  courts  which  gives  this  effect  to  a  mere  order  for  the 
examination  of  the  judgment  debtor.    The  Supreme  Coait 
of  Ohio,  in  the  case  of  the  Union  Bank  of  Rochester  v. 
Union  Bank  of  Sanduskyj  6  Ohio  St.  256,  hold  that  where, 
at  the  instance  of  a  judgment  creditor,  a  third  person  had 
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been  cited  to  answer  as  to  property  and  effects  held  by  him 
belonging  to  the  judgment  debtor j  the  notice  operated  as 
lis  petidensy  and  that  the  party,  from  the  time  of  the  service 
of  the  notice,  coald  make  no  disposition  of  the  property  or 
effects  in  his  hands.  Sat  clearly  this  principle  does  not 
apply  to  the  case  of  a  judgment  debtor,  as  to  whom  there 
has  been  a  mere  order  for  his  examination,  without  an 
order  restraining  him  from  disposing  of  his  property.  The 
rights  of  creditors,  claiming  under  the  mortgage,  are  directly 
involved  in  this  question,  and  it  would  be  clearly  improper 
to  make  the  order  now  requested,  which  would  be  decisive 
of  the  title  of  the  mortgagees  to  the  property  embraced  in 
the  mortgage.  It  is'  too  grave  a  question  to  be  disposed  of, 
in  this  summary  way,  without  notice  to  the  mortgagee,  or 
giving  him  an  opportunity  to  be  heard  in  support  of  his 
title.  There  is  obviously  no  necessity  that  the  question 
should  be  thus  disposed  of.  The  plaintiff  Gregory  has  a 
full  opportunity,  by  a  bill  in  chancery,  in  which  all  the  per- 
sons interested  must  be  made  parties  defendants,  to  assert 
his  title  to  the  property  in  question,  while  the  creditors 
claiming  under  the  mortgage  will  have  their  day  in  court, 
and  the  opportunity  of  sustaining  the  validity  of  the  mort- 
gage under  which  they  claim. 
The  motion  is  therefore  overruled. 


(circuit  court.) 

Coleman  Hays  and  William  Hays  v.  Frbderioe  Bulsor, 

William  Tway  et  al. 

It  18  a  principle  well  settled  and  often  recognized  that,  if  the  jury  find 
that  the  defendant  has  OBed  the  invention  itself  or  something  substan- 
tially like  ity  he  is  estopped  from  denying  its  utility,  for  use  implies 
utility. 

To  defeat  a  patent  by  showing  a  prior  use  of  the  invention,  the  statute  has 
expressly  provided  that  notice  must  be  given  of  the  place  where  and 
the  parties  by  whom  the  thing  relied  on  as  a  defense  has  been  used. 
The  provision  is  designed  to  give  the  patentee  the  benefit  of  an  exam- 
ination into  the  facts  of  the  supposed  prior  use. 


280  SOUTHERN  DISTRICT  OF  OHIO. 


Hays  V.  Sulsor. 


A  reference  to  a  county  in  which,  it  is  alleged,  the  prior  use  took  place,  ii 
not  safBciently  definite  and  explicit,  as  to  place,  to  fill  the  requirementi 
of  the  spirit  of  the  act. 

A  prior  ase  in  a  foreign  land,  does  not  inyalidate  a  patent  afterward  taken 
out  in  this  country,  where  the  patentee,  at  the  time  of  his  application, 
supposed  himself  to  he  the  first  inventor,  unless  the  prior  invention 
has  heen  patented  or  descrihed  in  some  printed  puhlio  work. 

The  description,  in  the  prior  printed  puhlication,  should  be,  in  some  degree^ 
in  the  nature  of  a  specification,  so  far  as  to  enable  a  mechanic  skilled 
in  the  art,  to  construct  the  machine.  It  should  not  be  vague  reference 
to,  or  suggestions  of  the  thing  described. 

A  mere  addition  to  a  patented  invention  will  not  Justify  the  use  of  the 
invention  first  patented. 

This  was  an  action  on  the  case,  tried  before  the 
court  and  a  jury.  The  plaintifis  were  assignees,  for  Paint 
township,  Fayette  county,  Ohio,  of  letters  patent  for  an 
"  improvement  in  the  mode  of  draining  plows,"  granted  to 
Abraham,  Ezra,  and  Charles  Marquiss  and  Charles  £me^ 
son,  February  19, 1856,  and  brought  suit  to  recover  dam- 
ages from  the  defendants,  who  were  using  upon  their  farma, 
in  Paint  township,  a  mole  plow,  purchased  of  Moses  Bales, 
and  manufactured  under  letters  patent  granted  to  him  Feb- 
ruary 16, 1859. 

The  patented  implement  consisted  of  a  piece  of  cast- 
iron  about  eighteen  inches  in  length,  sloping  from  a  point 
upward  and  outward,  until  at  the  rear  it  was  some  six  inches 
in  height  and  width.  The  top  projected  in  rear  of  the 
sides  a  few  inches  forming  what  was  called  a  ^  tail,"  and 
shaped  somewhat  like  a  beaver's  taiL  The  bottom  was 
hollowed  out,  so  that  a  cross-section  of  the  mole  would  be 
nearly  in  the  shape  of  a  horse-shoe.  This  mole  was  attached 
to  a  long  and  sharp  coulter,  and  was  dragged  along  about 
three  teet  below  the  surface  of  the  earth  by  powerful 
mechanism  applied  to  the  coulter.  In  its  progress,  it 
formed  an  arched  tube  or  chamber,  six  inches  in  diameter 
not  unlike  the  burrow  of  a  mole.  The  claims  of  the  patent 
were  as  follows: 

^^  What  we  do  claim  as  our  invention  and  desire  to  secure 
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by  letters  patent  is  the  pecaliar  shape  of  the  mole,  which 
enables  its  forward  movement  to  form  a  sabterranean  per- 
foration, whose  top  and  whose  sides  will  be  smoothly  and 
densely  compressed,  and  whose  bottom  will  be  left  almost 
entirely  nncompressed. 

"  We  also  claim  the  tail  of  a  mole  of  snch  a  shape  and 
position  that  it  will  serve  to  close  np  the  slit  cnt  by  the  mole 
shank  in  forming  a  perforation,  and  also  to  serve  to  lead  the 
mole  upward  to  the  surface  of  the  ground,  as  soon  as  the 
beam  is  allowed  to  turn  on  its  axis." 

G.  JU.  Lee  and  S.  S.  Fishery  for  plaintifis. 

JS.  M.  Corwine  and  Charles  FoXy  for  defendants. 

ChAROB  07  THB  CouitT : 

This  action  is  brought  against  four  defendants  for  the 
infringement  of  a  patent  granted  to  Abraham,  Ezra,  and 
Charles  Marquiss  and  Charles  Emerson,  February  19, 1866, 
for  an  "  improvement  in  the  mode  of  draining  plows." 
The  title  of  the  patentees  has  passed  to  the  defendants  by 
various  assignments,  which  are  in  evidence,  and  which 
place  their  title  beyond  dispute.  There  is  no  controversy 
in  the  present  case  as  to  the  sufficiency  of  the  specifications. 
The  testimony  of  Mr.  Knight  upon  this  point  is  that  they 
are  remarkably  clear  and  exact.  Not  to  occupy  time  with 
reading  them,  as  they  have  been  commented  upon  at  length, 
I  wUl  call  your  attention  to  the  claim  or  summing  up,  which 
is  in  these  words : 

^^  What  we  do  claim  as  our  invention  and  desire  to  secure 
by  letters  patent  is  the  peculiar  shape  of  the  mole,  which 
enables  its  forward  movement  to  form  a  subterranean  per- 
foration, whose  top  and  whose  sides  will  be  smoothly  and 
densely  compressed,  and  whose  bottom  will  be  left  almost 
entirely  uncompressed. 

"  We  also  claim  the  tail  of  the  mole  of  such  a  shape  and 
position  that  it  will  serve  to  close  np  the  slit  cut  by  the  mole 
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shank  in  forming  a  perforation,  and  also  serve  to  lead  the 
mole  apward  to  the  snrfisuse  of  the  ground  as  soon  as  the 
beam  is  allowed  to  tnm  on  its  axis." 

The  patentees  admit  the  invention  and  use  of  the  drain 
plow  previous  to  their  own  discovery,  and  claim  the  im- 
provements specified.  There  are  two  of  these  improve- 
ments, for  the  infringement  of  either  of  which  an  action 
may  be  maintained. 

To  the  claim  of  the  plaintiffs  the  defendants  interpose 
several  defenses :  First,  that  the  alleged  invention  is  of  no 
utility ;  second,  that  it  was  previously  described  in  printed 
publications ;  and  third,  that  the  defendants  do  not  use  the 
thing  patented. 

First,  as  to  utility.  There  is  no  question  but  an  invention 
must  be  of  some  utility ;  a  patent  can  not  be  granted  for  a 
thing  altogether  frivolous ;  but  the  presumption  on  the  face 
of  the  patent  is  that  it  is  of  some  utility,  for  the  applicant 
is  obliged  to  swear  that  the  invention  is  useflil  before  the 
emanation  of  the  patent. 

The  improvements  claimed  are :  first,  making  the  unde^ 
side  of  a  mole  plow  hollow,  so  that  there  shall  be  no  pres- 
sure on  the  bottom;  and  second,  the  elongation  of  the 
hinder  end,  by  which  the  cut  made  by  the  coulter  is  closed 
up.  It  is  not  claimed,  as  I  understand  it,  that  this  cut  will 
be  dosed  all  the  way  up  to  the  surface,  but  only  at  the  top 
of  the  drain  itself.  The  plainti£b'  witnesses  say  that  this 
plow  makes  a  drain  of  proper  size,  having  the  top  and 
sides  compressed  and  leaving  the  bottom  uncompressed.  It 
is  also  claimed  that  perfect  draining  is  accomplished  at 
much  less  cost  by  the  use  of  the  instrument  than  by  the 
means  of  draining  before  known,  and  in  considering  the 
question  of  utility,  any  saving  in  labor  or  expense  is  a 
proper  subject  for  the  consideration  of  the  jury. 

On  the  other  side,  it  is  said  that  the  operation  of  this 
mole  would  be  as  complete  if  the  hollow  were  filled,  and 
also  that  the  appendage  does  not  close  the  slit.  The  jury 
are  at  liberty  to  use  their  own  knowledge  and  to  come  to 
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their  own  condasioo  as  to  the  validity  of  these  objections. 
Upon  this  point,  however,  I  am  requested  to  charge,  and  I 
add,  that  it  is  a  principle  well  settled  and  often  recognized, 
that  if  the  jury  are  satisfied  that  the  defendants  have  used 
the  invention  itself  or  something  substantially  like  it,  they 
are  estopped  from  denying  its  utility,  for  use  implies  utility^ 
and  it  would  be  fair  to  presume  that  the  party  would  not 
use  it  if  he  thought  it  of  no  utility. 

Second,  as  to  the  novelty.  The  defense  that  an  invention 
is  wanting  in  novelty  or  originality,  goes  to  the  validity  of 
the  patent  But  here,  as  in  the  case  of  utility,  there  is  a 
presumption,  arising  from  the  patent  itself,  in  favor  of  the 
novelty  of  the  invention  which  it  covers.  This  presump- 
tion the  defendants  may  overcome  by  showing  that  the 
thing  had  been  previously  known.  To  do  this,  the  statute 
has  expressly  provided  that  notice  must  be  given  of  the 
place  where,  and  the  parties  by  whom  the  thing  relied  on 
as  a  defense  had  been  used.  This  provision  is  designed  to 
give  the  patentee  the  benefit  of  an  examination  into  the 
facts  of  the  supposed  prior  use.  It  has  been  ruled  by  the 
court  that  the  notice  given  for  this  purpose  in  this  case  was 
defective  in  referring  merely  to  the  county  in  which  the 
thing  was  in  use.  This  reference,  the  court  held,  was  not 
sufficiently  definite  and  explicit  as  to  the  place,  to  fill  the 
requirements  of  the  spirit  of  the  act.  It  may,  therefore,  be 
said  that  there  is  no  evidence  that  will  affect  the  novelty  or 
originalty  of  this  improvement,  which  is  derived  from  any 
use  of  the  Clark  county  mole.  Though,  if  such  use  had 
been  proved,  I  hardly  think  it  could  stand  in  competition 
with  the  plaintifis'  machine.  It  is  obviously  of  a  very  dif- 
ferent shape,  and  one  of  the  witnesses  has  said  that  it  con- 
tains no  element  of  the  patented  mole.  Its  prior  use,  or  the 
knowledge  of  that  use,  could,  therefore,  hardly  have  been 
used  in  contravention  of  this  invention. 

But  it  is  claimed  that  this  invention  was  known  in  a  for- 
eign country.  Such  a  use  in  a  foreign  land  does  not  inval- 
idate a  patent  afterward  taken  out  in  this  country,  where 
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the  patentee,  at  the  time  of  his  application,  supposed  him- 
self to  he  the  first  inventor,  unless  the  prior  invention  has 
heen  patented  or  described  in  some  printed  public  work. 

Two  such  public  works  are  produced  by  these  defendants, 
in  which  they  say  that  this  invention  was  described  as  long 
ago  as  1851  and  1852.  These  books  are  ^^  Morton's  Ency- 
clopedia of  Agriculture,"  and  "  Stephens*  Book  of  the  Farm.'' 
The  inquiry  for  the  jury  upon  this  point  is,  whether  these 
books  describe  substantially  the  improvement  described  by 
the  patentees.  If  so,  then  this  defense  goes  to  the  validity 
of  the  patent.  The  description  should  also  be,  to  some  de- 
gree, in  the  nature  of  a  specification,  so  far  as  to  enable  a 
mechanic  skilled  in  the  art  to  construct  the  machine;  it 
should  not  be  vague  references  to,  or  suggestions  of,  the 
thing  described.  The  evidence  of  the  experts  in  this  case 
is  that  a  skillful  mechanic  might  construct  the  plow  de- 
scribed by  Stephens  but  not  that  referred  to  by  Morton. 
Whatever  be  the  accuracy  of  the  description,  the  jury  musk 
be  satisfied  that  the  thing  described  is  substanti^y  the 
thing  which  would  be  made  from  the  patent ;  for,  if  when  made 
it  is  a  different  thing,  it  is  not  available  to  attack  the  novelty  of 
the  patented  invention.  It  seems  that  these  books  do  not 
provide  for  a  cavity  in  the  bottom  of  the  mole,  nor  for  any 
elongation,  nor  do  they  leave  the  bottom  uncompressed,  but 
provide  for  the  water  coming  in  from  the  top ;  the  dnun  is 
also  shallow  and  of  less  size — ^indeed  Mr.  Enight  testifies 
that  the  thing  described  does  not  contain  a  single  element 
of  the  patented  article. 

Third,  as  to  infringement.  If  the  juiy  find  the  patent 
in  full  force  they  will  inquire  whether  the  defendants  have 
infringed.  They  have  done  so  if  they  used  either  one  of 
the  patented  improvements,  or  if  they  have  made  use  of 
devices  substantially  the  same,  in  which  the  same  princi- 
ples are  brought  into  requisition,  or,  in  other  words,  which 
are  alike  in  their  principle  of  operation.  The  patent  is 
dated  February,  1856.  The  patent  of  Moses  Bales,  under 
which  defendants  claim,  is  dated  February,  1859.    Is  the 
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plow  made  under  the  Bales  patent  substantially  the  same 
thing  as  that  manufactured  under  the  Marquiss  patent?  If 
so,  it  is  an  infringement.  A  mere  addition  to  a  patented 
invention  will  not  justify  the  use  of  the  invention  first 
patented.  Upon  the  question  of  infringement  we  are  fre- 
quently obliged  to  depend  in  great  measure  upon  the  testi- 
mony of  experts.  Two  of  these  have  been  examined  in 
this  case — Mr.  Knight  and  Mr.  Clifton.  Both  have  stated 
that  there  is  no  substantial  difference  between  the  two  moles, 
and  they  are  not  contradicted  by  any  witness.  If  the  jury 
are  satisfied  that  they  are  substantially  the  same,  they  will 
have  no  difiiculty  in  coming  to  a  conclusion  on  this  point. 

The  only  remaining  question  is  that  of  damages.  When 
ascertainable,  the  defendants'  profits  are  the  proper  rule  of 
damages.  In  this  case,  it  is  also  claimed  that  the  license 
price  and  expenses  of  litigation  should  be  considered.  The 
law  gives  to  the  plaintiff'  his  actual  damages,  and  the  amount 
of  these  is  left  to  the  discretion  of  the  jury,  under  the  cir- 
cumstances of  the  case,  looking  to  the  compensation  of 
the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintifiTs,  with  two  hun- 
dred dollars  damages. 


(CIRCUIT  COURT.) 

Junius  Jxibson  v.  William  Moorh  and  Chablbs  P.  Wil- 

STACH. 

The  descripiioxi  of  the  inyention  is  required  to  be  fbll,  dear,  and  exact,  that 
the  public  may  be  admonished  of  the  precise  claim,  that  it  may  not  be 
Ignorantly  infringed ;  and  that  when  the  exclusiye  right  shall  hare 
expired,  the  public  may  be  at  no  loss  to  know  what  the  nature  of  the 
inyention  is,  so  as  to  make  it  yaluable  and  practical. 

I(  with  the  exercise  of  ordinary  intelligence  and  skill,  the  inyention  could 
be  constructed  from  the  information  given  in  the  patent,  there  would 
be  no  doubt  that  the  specification  answered  the  requisites  of  the  statute. 

Seduced  to  its  simplest  elements,  the  improyement  of  Judson  consists  in 
making  an  opening  or  openings,  controlled  by  the  governor  yalves  of 
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■team  englnei,  of  gradiuJly  increaiing  capacity  from  the  doted  to  the 
open  poflition. 

If  A.  had  a  distinct  conception  of  the  invention  as  patented  to  B.,  and  com- 
municated that  knowledge  to  B.,  then,  in  a  legal  point  of  view,  A.  muft 
be  considered  the  first  inyentor. 

Mere  conyersations  aboat  the  practicability  of  an  improvement,  or  sug- 
gestions as  to  the  manner  in  which  it  might  be  carried  out  or  accom- 
plished, will  not,  of  themselves,  defeat  the  claims  to  originality  of  him 
who  perfects  the  idea  and  secures  a  patent* 

But  any  information  to  a  patentee,  sufficient  to  enable  him  to  construct  the 
thing  itself,  would  destroy  the  originality  of  the  invention.  But  tl^ 
knowledge  must  be  definite  and  tangible. 

The  evidence  of  the  success  and  practical  results  of  an  invention  goes  more 
directly  to  the  question  of  utility,  but  the  jury  may  take  it  into  consid- 
eration, in  deciding  on  the  novelty  and  originality  of  the  invention. 

This  was  an  action  on  the  case,  tried  before  the  court 
and  a  ji^ry,  to  recover  damages  for  the  infringement  of  let- 
ters patent  for  **  improved  valves  for  governors/'  granted  to 
Junius  and  Alfred  Judson,  November  5, 1850,  and  reissned 
to  Junius  Judson,  January  10, 1854. 

A  portion  of  the  spec^cationp  of  the  plaintiff's  patent, 
together  with  the  claims,  was  as  follows : 

*'The  object  of  our  invention  is  to  decrease  the  perturba- 
tion of  steam  engines  caused  by  any  change  in  the  tendon 
of  the  steam,  or  in  the  resistance  or  load,  and  the  more 
effectually  to  check  any  undue  increase  or  decrease  in  the 
motion  of  the  engine,  than  can  be  effected  by  any  plan 
known  prior  to  our  invention ;  and  to  this  end  the  natuie 
of  our  invention  condsts  in  making  the  steam  passage  or 
passages  controlled  by  the  governor  valve  or  valves,  so  that 
the  area  or  sum  of  the  areas  of  the  passage  or  passages  shall 
gradually  increase  in  capacity,  not  only  by  the  amount  of 
motion  which  uncovers  it,  but  so  that  the  amount  of  area 
opened  by  any  given  amount  of  motion  shall  be  gradually 
greater  toward  the  fully  opened  end,  by  means  of  which 
any  tendency  to  increase  the  motion  of  the  engine  shall  be 
checked  by  reducing  the  area  of  the  steam  passage  to  a 
greater  extent  than  would  be  due  to  the  amount  of  motion 
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given  to  the  valve,  and  the  tendency  to  decrease  the  motion 
of  the  engine  shall  be  checked  by  increasing  the  area  of  the 
steam  passage  to  a  greater  extent  than  would  be  due  to  the 
motion  of  the  valve  alone,  imparted  by  the  governor  under 
the  change  of  speed  of  the  engine. 

**When  the  governor  and  valve  work  with  effect,  the 
pressure  per  square  inch  upon  the  piston  is  less  than  in  the 
boiler,  and  reducing  the  load  or  resistance,  reduces  the  pres- 
sure in  the  cylinder,  producing  less  resistance  to  the  passage 
of  steam  from  the  boiler  to  the  cylinder ;  and  the  area  of 
the  valve-opening  necessary  to  pass  a  given  amount  of  power 
or  steam,  is  much  less  with  the  light  than  with  the  heavy 
load,  and  an  increased  capacity  of  opening  from  the  closed 
to  the  open  position  of  the  valve*  more  than  is  due  to  the 
opening  motion  of  the  valve,  is  necessary,  so  that  equal 
amounts  of  renstance  being  successively  added  (as  load  to 
the  engine),  shall  cause  the  valve  to  open  successive  and 
regularly  increasing  areas,  until  the  valve  is  fully  open,  or 
the  load  complete. 

«  We  do  not  wish  to  be  understood  as  Uniting  our  claim 
to  the  special  form  of  valve-opening  above  described,  as  the 
form  may  be  greatly  varied,  and  yet  act  upon  the  principle 
herein  specified  as  constituting  the  chief  characteristic  of 
our  invention. 

^  Kor  yet  to  limit  ourselves  to  the  form  of  the  aperture 
or  apertures,  as  the  same  end  may  be  obtained  on  the  same 
principle  by  the  joint  form  of  the  opening  or  openings,  and 
the  valve  governing  the  same. 

"  Nor  do  we  wish  to  limit  our  invention  to  the  making  of 
such  governor  valve  with  the  aperture  or  opening  thereof 
on  the  principle  herein  specified  throughout  the  whole  range 
of  motion,  as  in  many  instances  it  may  be  advantageously 
employed  with  the  said  principle  acting  only  on  a  part  of 
its  range  of  motion,  where  engines  are  employed  under  such 
circumstances  that  they  will  not  be  exposed  to  serious  per- 
tnrbations  above  or  below  a  certain  range. 
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'^That,  we  do  not  wish  to  be  understood  as  claiming 
broadly  the  making  of  the  apertures  of  governor  valves  of 
capacities  varying  independently  of  the  range  of  motion  of 
the  valve,  as  the  well-known  throttle  valve,  and  valvee,  with 
circular  apertures,  have  not  a  constant  increase  or  decrease 
of  capacity  proportioned  to  the  range  of  motion. 

*^  But  what  we  do  claim  as  our  invention,  and  desire  to 
secure  by  letters  patent,  is  making  the  opening  or  openiDgs 
controlled  by  the  governor  valves  of  steam  engines  of  grad- 
ually increasing  capacity  from  the  closed  toward  the  open 
position,  substantially  in  the  manner  and  for  the  purpose 
specified. 

''And  we  also  claim  interposing  a  spring  between  the 
valve-cover  and  the  set-screw,  or  its  equivalent,  which  de- 
termines or  sets  the  position  of  the  face  of  the  valve  to  itB 
seat,  so  that  the  tension  of  the  said  spring  shall  resast  the 
pressure  of  the  steam  on  the  valve  cover,  and  thereby  pro- 
duce an  increased  flow  of  steam  to  the  cylinder,  substantially 
as  specified. 

*'  And  we  also  claim  the  employment  of  the  valve-lever, 

adjustable  to  the  stem  of  the  valve,  in  combination  with  a 

fixed  indicator,  substantially  as  specified,  for  the  purpose  of 

setting  the  valve  in  any  required  position  without  opening 

the  valve-box,  as  set  forth. 

"Junius  Judson, 

"  Alfred  J  udson." 

The  defendants  were  using  a  valve  constructed  by  Cope 
&  Hodgson,  under  letters  patent  granted  to  them. 

In  the  specification  of  this  patent,  the  following  para- 
graph occurred : 

"  By  providing  in  the  box  a  cavity  on  each  side  of  the 
seat,  as  shown  at  DD,  figs.  1  and  8,  the  valve  when  open 
has  its  openings  increased  or  diminished  in  a  greater  de- 
gree by  a  given  movement  than  an  ordinary  throttle-valve, 
as  the  edges  of  the  valve  move  directly  away  from  the  seat 
instead  of  parallel  with  it." 

The  valves  described  by  Judson  and  Cope  &  Hodgson 
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differed  greatly  in  form,  and  the  controversy  turned  upon 
the  employment  of  what  was  called  the  principle  of  grad- 
uation. 

Q.  M.  Lee  and  8.  S.  Fisher^  for  plainti&. 

C*  B.  CoUier  and  J.  L.  Miner^  for  defendants. 

ChABGB  07  THB  CoUKT : 

A  patent  was  issued  to  Junius  and  Alfred  Judson  Jointly, 
in  I^oyember,  1850.  That  patent,  it  would  appear,  has  since 
been  surrendered,  and  on  January  10, 1864,  was  reissued  to 
the  plaintiff,  Junius  Judson,  alone.  It  purports  to  be  a  pat- 
ent for  a  new  and  improved  valve  for  governors,  and  he 
brings  his  action  for  an  alleged  infringement  of  the  exclu- 
sive right  granted  to  him  by  this  instrument.  The  defend- 
ants urge  several  grounds  of  defense : 

First.  That  the  patent  is  void  from  the  uncertainty  of  its 
specification,  in  not  describing  the  subject  with  sufficient 
perspicuity. 

Second.  The  want  of  originality  in  the  invention  itself. 

Third.  That  there  is  no  utility  in  the  patented  improve- 
ment. 

Fourth.  That  the  defendants  have  not  infringed  the  ex- 
dufflve  rights  of  the  plaintiff,  and,  therefore,  are  not  liable 
in  this  action. 

As  to  the  alleged  uncertainty  and  insufficiency  of  the 
specification  in  this  case,!  have  but  a  remark  or  two  to  make. 
This  defense  is  based  upon  the  ground  that  the  description 
of  the  invention  is  so  vague  and  indefinite  that  a  mechanic 
could  not  construct  the  improvement  from  the  specifications. 
The  statute  is  very  express  on  this  subject.  It  requires  that 
every  inventor  shall  file,  in  the  Patent  Office,  a  clear  state- 
ment of  what  his  invention  is,  and  the  mode  by  which  it  is 
to  be  brought  into  practical  operation.  The  statement  is 
required  to  be  clear,  full,  and  exact  in  its  terms,  so  that  a 
mechanic  skilled  in  that  department  shall  be  enabled  to  con- 
struct it,  or,  if  it  be  a  composition,  to  compound  it,  and  that 

19 
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without  resort  to  inyention  or  experiment.  The  jury  will 
see,  by  a  momenfs  reflection,  what  the  object  and  design  of 
this  requirement  is.  It  is  that  the  public  may  be  admon- 
ished of  precisely  what  the  patentee  claims,  that  it  may  not 
be  ignorantly  infringed.  That  is  one  purpose,  and  the 
second  is,  that  when  the  exclusive  right  shall  have  expired, 
the  public  may  be  at  no  loss  to  know  what  the  natore 
of  the  invention  was,  so  as  to  make  it  valuable  and  prac- 
tical. 

This  provision,  as  I  before  remarked,  is  express^  and  it 
must  appear  that  it  has  been  complied  with,  or  the  patent  is 
rendered  a  nullity.  This,  however,  is  a  question  of  fact  for 
the  jury.  They  are  to  pass  upon  the  inquiry  whether  there 
is  a  sufficient  specification  or  not  It  is  a  question  of  evi- 
dence ;  and  in  the  decision  the  jury  have  only  to  look  at 
the  evidence  adduced.  On  the  part  of  the  plaintiff,  several 
witnesses,  termed  experts,  because  supposed  to  be  peculiarly 
qualified  by  their  knowledge  and  practice  of  mechanics  to 
give  an  opinion  on  this  subject,  have  been  examined.  Mr. 
Enight,  Mr.  Gilbert,  and  Mr.  Dunlap  unite  in  believing 
that  this  specification  is  sufficiently  definite  for  all  practical 
purposes.  On  the  other  hand,  there  are  witnesses  who  have 
expressed  a  contrary  opinion.  Mr.  Whetstone,  Mr.  Rey- 
nolds, Mr.  Davis,  and  Mr.  Whitmore  swear  that  the  speci- 
fications are  not  sufficiently  explicit  and  clear,  that  th^ 
do  not  give  instructions  and  data  from  which  a  mechanic 
would  know,  with  certainty,  whether  the  improved  valve 
would  be  successful  under  all  circumstances.  They  do  not 
say  they  could  not  constmcl  it ;  but  that  they  would  be  at  a 
loss  for  any  rule  by  which  to  apply  the  valve  to  any 
given  sized  engine,  for  any  particular  purpose,  and  under 
any  circumstances.  I  do  not  propose  to  make  any  com- 
ments upon  this  part  of  the  case ;  it  is  left  to  the  juiy. 
The  statute  must  have  a  fair  and  reasonable  construction ; 
and  if  the  jury  believe,  from  the  evidence  before  them,  that 
this  invention  can  be  constructed  by  the  exercise  of  skill  and 
judgment  on  the  part  of  a  mechanic,  they  will  come  to  the 
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conclusion  that  these  specifications  are  sufficient  in  the  as- 
pect of  the  case  to  which  I  now  refer.  It  may  be  remarked, 
that  in  carrying  ont  any  invention  ]the  exercise  of  some 
skill  and  judgment,  on  the  part  of  the  mechanic  called  to 
construct  it,  will  always  be  required.  Something  must  nec- 
essarily be  left  to  him.  If  with  the  exercise,  therefore,  of 
ordinary  intelligence  and  skill,  the  jury  believe  that  the 
invention  could  be  constructed  from  the  information  given 
by  the  patent,  there  would  be  no  doubt  that  the  specifica- 
tions answered  the  requisites  of  the  statute. 

The  court  has  been  requested  to  indicate  an  opinion  upon 
the  question,  whether,  taking  the  whole  of  these  specifica- 
tions, it  appears  that  a  patentable  subject  is  set  forth  and 
described  therein,  for  it  is  necessary  that  the  subject-matter 
of  the  patent  should  be  one  within  the  contemplation  of  the 
patent  laws,  that  is,  one  embraced  within  the  scope  and  de- 
sign of  the  statute  itself. 

I  will  remark  here,  that  it  had  been  my  purpose  to  have 
entered  into  an  extended  analysis  of  this  elaborate  specifi- 
calion ;  but,  upon  reflection,  and  considering  the  time  occu- 
pied in  this  case,  I  have  concluded  to  bring  my  remarks  on 
that  point  within  a  narrow  compass. 

Is  this  invention  set  forth  so  intelligibly  as  to  enable  the 
court  to  pronounce  on  the  claim,  and  is  there  that  discrim- 
ination which  the  law  requires  between  what  is  old  and 
what  is  new  ?    This  specification  is  of  great  length,  very 
minute  in  its  statements,  and  is  accompanied  with  draw- 
ings.   It  is  a  familiar  principle,  that  in  construing  it  the 
drawings  are  to  be  regarded  as  part  and  parcel  of  it.    In 
fSact,  the  only  objection  to  this  specification  is  its  great 
length  and  the  multiplicity  of  words  used  in  the  statement. 
It  is  verbose  and  argumentative.    The  patentee,  desirous  to 
be  understood,  and  to  present  his  invention  thoroughly  and 
fdlly,  has  used  more  words  than  were  really  necessary. 
Still,  if  the  object  at  which  he  aims  can  be  clearly  made 
out  from  what  is  stated,  and  it  appears  the  thing  itself  is 
the  subject  of  a  patent,  it  will  be  the  duty  of  the  court  to 
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BOBtain  the  claim.  There  are  three  distinct  improyements 
Bet  forth  in  this  Bpecification ;  but  the  only  one  now  in  con- 
troverfly^  and  the  only  one  used  by  the  defendants,  is  that 
which  refers  to  a  governor  valve  to  be  used  on  a  steam  en- 
gine ;  the  other  points  may,  therefore,  be  left  out  of  the 
question,  and  the  attention  of  the  court  directed  to  the  form 
and  structure  of  the  valve  Itself.  It  may  be  remarked  that 
the  object  is  an  improvement  in  the  valve  by  which  an  in- 
crease or  decrease  in  the  motion  of  the  engine  is  effected, 
without  any  disturbance,  or  as  little  as  practicable,  from  the 
nature  of  things. 

The  patentees  describe  the  mode  of  constructing  their  im- 
provement, and  the  principle  of  its  action.  They  then  set 
forth  a  limitation  to  their  didm,  which  is  proper  in  all  speci- 
fications where  a  patent  is  for  an  improvement  on  what  was 
known  before.  This  must  be  done  to  guard  against  the 
claiming  of  that  which  was  previously  known.  They  say 
they  do  not  limit  their  invention  to  any  particular  form  of 
valve,,  and  refer  to  valves  with  circular  apertures,  as  not 
having  an  increase  or  decrease  of  capacity  proportioned  to 
the  range  of  motion.  Finally,  in  the  summing-up,  they 
say,  ^'  what  we  claim  as  our  invention,  and  desire  to  secoie 
by  letters  patent,  is  making  the  opening  or  openings  con- 
trolled by  the  governor  valves  of  steam  engines  of  gradually 
increasing  capacity  from  the  closed  toward  the  open  posi- 
tion, substantially  in  the  manner,  and  for  the  purpose  speci- 
fied." 

I  think  there  can  be  no  question,  from  the  consideration 
of  the  entire  specification,  in  connection  with  the  drawings, 
that  this  plaintiff  has  described  an  invention  that  is  patent- 
able under  our  laws.  The  invention  is  obviously  an  im- 
provement on  the  structures  before  known  as  governor 
valves,  and  is  not  a  combination.  In  such  a  claim,  it  is  not 
necessary  that  the  patentee  should  describe  with  minuteness 
what  was  before  known,  or  the  particular  subject  of  which 
the  invention  claims  to  be  an  improvement  Bedaced  to 
its  simplest  elements,  the  improvement' is  making  an  opening 
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w  apeningSj  controlled  by  the  governor  valves  of  steam  engines^ 
of  gradual  y  increasing  capacity y  from  the  dosed  to  the  open 
position.  BefemDg  to  the  previons  parte  of  the  specification, 
the  claim  contemplates  such  an  action  as  shall  caose  the 
valve  to  open  in  regularly  increasing  areas  till  it  is  com- 
pktdy  open ;  hut  I  can  not  gather  that  the  openings  con- 
templated hy  him,  while  they  are  gradual  or  regular,  are 
necessarily  in  geometrical  or  arithmetical  progression. 

I  shall  not  detain  you  with  any  attempt  at  an  exposition 
of  the  character  of  this  invention,  as  claimed  hy  this  plaint- 
iff. I  am  not  sure  that,  if  I  were  to  make  the  attempt,  I 
should  succeed  in  making  it  more  clear  to  your  minds  than 
it  now  is.  The  properties  of  the  invention  have  been  so 
fully  discussed,  that  you  will  be  at  no  loss  In  comprehend- 
ing what  the  plaintiff  claims.  It  seems  to  the  court  that 
the  improvement  covered  by  patent  is  sufficiently  set  forth 
to  enable  the  court  to  see  that  what  is  claimed  is  patentable. 
I  see  no  foundation  to  support  the  idea  that  there  is  any 
want  of  distinctness  between  what  he  claims  as  his,  and  that 
which  was  before  known ;  so  that  the  patent  is  not  objec- 
tionable on  that  ground.  With  regard  to  the  construction 
of  specifications,  I  may  remark  that  it  is  a  rale  that  they 
shall  be  construed  in  a  liberal  spirit,  and  that  they  shall 
receive  an  interpretation  that  will,  if  practicable,  effect  the 
end  and  object  designed.  This  is  fair.  A  defect  should  be 
clear  and  palpable,  to  justify  the  court  in  saying  that  the 
patent  was  a  nullity.  It  is  subject  to  scrutiny  before  it 
passes  into  the  hand  of  the  patentee.  The  whole  claim  of 
the  inventor  is  subjected  to  an  officer,  who  acts  under  oath, 
and  who  is  usually  a  man  well  skilled  in  natural  philosophy, 
and  mechanical  science  generally,  and  who  would  not  be 
justified  in  granting  a  patent  to  any  person,  unless,  in  his 
judgment,  the  specification  was  sufficiently  clear.  I  am 
aware  that  he  may  make  mistakes — that  objection  may  be 
afterward  made,  and  that  it  is  the  right  of  a  party  who 
has  been  sued,  to  avail  himself  of  all  the  advantages  that 
may  arise  from  the  failure  on  the  part  of  the  patentee  to 
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comply  with  the  reqaiBitions  of  the  law.  Yon  will  have  the 
specificatioDS,  with  the  drawings,  in  yonr  retirement,  a&d 
may  consider  them  minntely. 

I  pass  to  the  consideration  of  the  qneetions  that  helong 
exclnsively  to  the  jnry. 

First,  as  to  the  originality  of  this  invention.  There  is  no 
controversy  in  regard  to  the  principle  of  law.  It  mnst  ap* 
pear,  as  the  basis  of  the  patentee's  right,  that  his  invention 
is  new  and  original,  for  if  not  his  invention,  he  never  bad  a 
right  to  a  patent,  and  the  patent  is  clearly  a  nnllity.  This 
is  the  point  made  by  defendants ;  it  is  strongly  nrged,  and 
it  is  one  well  worthy  of  yonr  attentive  consideration.  Be- 
fore I  call  yonr  attention  to  the  evidence  npon  this  point,  I 
may  notice  another  very  familiar  principle  of  law,  which 
has  been  adverted  to  by  counsel.  That  principle  is,  that 
the  emanation  of  a  patent  in  favor  of  an  individual  is  prima 
facie  evidence  that  there  is  some  novelty  and  utility  in  the 
invention,  for  it  is  npon  the  strength  of  the  patentee's  oath, 
and  the  showing  that  there  is  something  not  only  new,  bat 
useful,  in  the  invention,  that  the  commissioner  is  author- 
ized to  issue  the  patent.  It  is,  therefore,  a  reasonable  prop- 
osition that  the  granting  of  a  patent  affords  prima  fade 
evidence  of  the  novelty  as  well  as  utility  of  the  invention. 
Still,  the  defendant  is  not  concluded  by  this ;  it  is  compe- 
tent for  him  to  show  that  the  invention  is  not  new,  and  that 
therefore  the  plaintiff  had  no  right  to  the  patent.  On  this 
point  the  statute  had  placed  this  guard :  Wherever  the  de- 
fense is  a  want  of  novelty  or  originality,  it  is  made  the  duty 
of  the  party  sued  to  notify  the  plaintiff  particularly  of  the 
circumstances  under  which  the  invention  is  known  or  used. 
He  is  to  give  a  notice  of  thirty  days  prior  to  the  trial,  and 
state  by  whom  and  the  place  where  the  invention  was  pre- 
viously known ;  and  having  conformed  to  the  conditions  of 
the  statute,  it  is  his  right  to  impeach  the  novelty  and  orig- 
inality of  the  invention.  In  the  present  case,  the  defend- 
ants have  given  notice  of  persons  and  places  where  it  is 
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alleged  this  improvement  was  known  and  used  prior  to  the 
emanation  of  this  patent. 

I  will  call  yoar  attention  to  the  different  cases  embraced 
under  the  notice  of  the  defendants. 

The  first  is  the  case  of  the  alleged  use  or  knowledge  of 
this  invention  by  H.  M.  Collier  at  Binghampton,  in  the 
State  of  New  York.  I  have  not  had  the  opportunity  of 
reading  the  deposition,  though  I  have  heard  it  read  in  the 
presence  of  the  jury.  It  will  be  for  the  jury  to  say  what 
facts  are  established  by  it.  His  statements  are,  in  substance, 
that  in  1847  he  used  a  valve  which  embraced  the  principle 
of  a  gradual  opening.  He  gives  a  description  of  the  valve, 
and  accompanies  it  with  a  drawing,  which,  he  says,  he 
made  himself,  some  years  ago. 

He  also  states  he  used  it  as  a  governor  valve  for  four 
or  five  years.  He  states,  too,  that  he  had  a  conversation 
with  the  patentee,  at  a  time  I  do  not  recollect,  in  which 
Judson  admitted  that  this  valve  was  the  same  as  his.  There 
is  one  fact  which,  it  is  alleged,  destroys  the  deposition  of 
Collier.  It  is  that  the  drawing  does  not,  by  admission  of 
the  counsel  for  the  defendants,  describe  a  practical  and  sue* 
cessfnl  governor  valve.  It  will  be  for  the  jury  to  determine 
how  far  that  circumstance  shall  affect  the  evidence  of  Col- 
lier in  regard  to  the  valve  to  be  used. 

The  next  case  is  that  of  W.  B.  Hill,  who  states  that  in  the 
year  1848  he  put  up  a  governor  valve  in  a  saw-mill  in 
Michigan,  which  had  the  principle  of  a  gradually  increas- 
ing opening,  like  that  of  the  patentee.  He  exhibits  the  dia- 
gram of  the  valve  and  governor  which  he  has  fully  explained 
to  the  jury.  He  says  the  forms  of  the  openings  were  differ- 
ent, but  in  principle  they  were  the  same.  Next,  J.  B.  Greeley 
states  that  in  1848  he  and  Judson  got  up  a  valve  with  a 
similar  opening,  in  the  ofiice  of  Gardner  &  Co.,  in  Cincin- 
nati. He  states  that  he  suggested  the  valve,  and  that  Jud- 
son said  he  had  never  seen  anything  like  it  before.  Greeley 
says  he  left  Cincinnati,  and,  returning  some  time  after,  the 
valve  was  gone,  and  Judson  had  left  the  city.    Witness  says 
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the  opening  of  the  valve  was  substantially  the  same,  but 
there  might  be  some  difference  in  the  ratio  in  which  it 
opened.  He  states,  too,  that  he  told  Jndson  that  the  same 
result  might  be  obtained  by  a  triangnlar  opening  of  the 
valve.  Greeley  undoubtedly  represents  himself  as  the  in- 
ventor of  the  valve,  and  states  that  Judson  told  him  he  was 
going  to  Washington,  and  if  the  valve  was  patentable,  he 
would  assist  him  in  getting  a  patent  for  it ;  and  that  if  the 
valve  did  not  succeed,  an  angular  opening  could  be  sabsti* 
tuted  for  it.  D.  A.  Powell  has  been  examined  also,  and 
says  he  saw  the  valve  at  Gardner's,  and  heard  a  convena- 
tion,  in  which  Judson  said  it  was  Greeley's  invention,  and 
that.  Greeley  had  got  a  good  thing.  He  also  says  he  heard 
Judson  say  that  the  valve  worked  well.  This  is  the  evi- 
dence in  regard  to  Greeley's  valve.  It  is  asserted  that  the 
testimony  of  Greeley  is  impeached ;  that  some  time  before, 
his  deposition  was  taken  in  Iowa,  and  that  there  is  a  dis- 
crepancy between  that  deposition  and  his  oral  testimony. 
The  jury  will  refer  to  that  deposition  and  see  how  far  it  af- 
fects the  credibility  of  the  witness.  If  my  recollection  is 
right,  I  think  he  does  not  state  in  as  strong  terms,  in  his 
deposition  as  in  his  oral  testimony,  that  he  was  the  inventor. 

Kext  comes  N .  G.  Thom.  He  states  that  in  1846  or  1847, 
he  built  a  locomotive,  in  which  he  put  valves,  the  model  of 
which  he  has  exhibited  to  the  jury.  He  states  that  it  had 
no  governor,  but  was  regulated  by  the  hand  of  the  en- 
gineer ;  that  it  had  a  graduated  opening,  and  in  principle 
was  the  same  as  the  Judson  valve,  and  that  it  was  intended 
to  be  used  only  on  a  railway  locomotive. 

I  shall  have  occasion  to  refer  to  some  points  of  law  in- 
volved in  this  testimony,  but  I  shall  now  pass  on  to  the 
remaining  evidence. 

Kext  comes  Mr.  Latta  and  the  Eunison  valve.  Mr. 
Latta  states  that  he  saw  a  valve  in  use  at  the  marble  works 
in  Cincinnati,  which  he  believes  to  be  the  same  valve  or 
similar  to  the  one  exhibited  to  the  jury.  I  do  not  remem- 
ber that  he  positively  identified  it  as  the  same  valve. 
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Speaking  of  the  EuDison  valve,  he  Bays,  it  may  be  made 
to  operate  on  the  principle  of  a  gradaally  increasing  open- 
ing ;  bnt  remarks  that  Jndson  has  provided  more  fnlly  for 
the  regulation  of  the  quantity  of  the  steam,  and  that  his 
valve  shuts  more  closely.  He  says  they  both  have  the 
same  principle  of  gradually  opening,  but  vnth  some  dif- 
ference in  the  ratio  of  increase.  Several  witnesses  have 
been  called,  and  have  testified  that,  in  their  opinion,  the 
valve  is  substantially  like  the  plaintiff's  in  the  principle  of 
graduated  openings.  It  is  also  claimed  that  this  valve  has 
a  circular  aperture,  the. invention  of  which  is  expressly 
disclaimed  by  Judson.  If  the  jury  are  satisfied  that  it  was 
diflSerent  in  structure  and  application  from  the  valve  pat- 
ented by  plaintiff,  it  does  not  prove  that  the  invention  was 
not  original  with  this  patentee..  It  is  claimed  by  plaintifiTs 
counsel  that,  in  regard  to  the  Eunison  valve,  some  doubt  is 
thrown  upon  the  question  of  identity  of  the  valve  referred 
to  in  the  evidence  of  Mr.  Latta.  He  states  the  valve  ex- 
hibited is  the  Eunison  valve ;  but  another  valve  has  been 
presented,  which,  it  is  represented,  had  just  been  taken 
from  the  works  at  Coleman's,  and  which  Coleman  states  is 
the  one  put  up  by  Eunison  in  1847  or  1848.  It  remains 
with  the  jury  to  determine  who  is  mistaken  in  regard  to 
the  facts  connected  with  this  valve. 

I  will  say  here,  gentlemen,  in  connection  with  all  these 
valves  that  are  embraced  in  the  notice  of  the  defendants, 
and  about  which  testimony  has  been  given  with  a  view  to 
impeach  the  originality  of  the  Judson  valve,  that  they  are 
all  to  be  decided  upon  the  question  of  the  identity  of  these 
valves  (known  and  in  use  before  the  granting  of  this  patent), 
with  the  Judson  valve ;  and  if  the  jury  believe  they  are,  or 
any  one  of  them  is,  substantially  the  same  as  Judson's,  it  of 
course  destroys  the  originality  of  his  invention,  and  is  an 
answer  to  his  present  claim. 

I  will  remark,  as  to  the  Greeley  valve,  that  the  jury  will 
first  inquire  whether  he  or  Judson  were  the  inventors  of  it; 
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and  I  will  state  the  law  upon  this  point,  as  I  nndentand  it, 
in  a  very  few  words. 

If  the  jnry  are  satisfied  that  Greeley  had  a  distinct  con- 
ception of  the  improved  valve  as  patented  to  Jndson,  and 
that  he  communicated  that  knowledge  to  Judson,  then,  in 
a  legal  point  of  view,  he  must  be  considered  the  inventor; 
or,  if  they  believe  he  constructed  a  valve  operating  like  the 
Judson  valve  before  the  date  of  this  patent,  it  will  be,  of 
course,  a  good  defense  against  the  claims  of  the  patentee. 
I  will  state  the  principle  that  must  govern  yon,  in  these 
words.  Mere  conversations  about  the  practicability  of  an 
improvement,  or  suggestions  as  to  the  manner  in  which  it 
might  be  carried  out  or  accomplished,  will  not  of  them- 
selves defeat  the  claims  to  originality  of  him  who  perfects 
the  idea  and  secures  a  patent,  l^either  will  experiments 
defeat,  even  if  known  to  the  patentee,  if  it  appear  that  he 
prosecuted  such  experiments  to  final  success ;  but  any  in- 
formation to  a  patentee,  safiicient  to  enable  him  to  constract 
the  thing  itself,  would  destroy  the  originality  of  the  inven- 
tion. But  that  knowledge  must  be  definite  and  tangible ; 
it  should  be  sufiicient  of  itself  to  enable  the  party  to  whom 
it  was  imparted  to  construct  the  improvement.  This  ques- 
tion, as  to  whether  Greeley  or  Judson  was  the  true  and 
original  inventor,  is  one  of  great  importance  in  this  trial 
If  the  jary  are  satisfied  that  it  was  the  invention  of  Greeley, 
and  not  of  Judson,  there  will  be  no  necessity  to  prosecute 
their  inquiries  further.  They  will  scrutinize  the  evidence 
of  Gilbert  in  relation  to  the  trials  and  experiments  of  Jud- 
son, made  at  Rochester  after  his  leaving  Cincinnati ;  and 
with  regard  to  the  testimony  of  Powell,  it  may  be  regarded 
as  somewhat  weakened  from  the  time  that  has  elapsed 
since  the  conversation  occurred.  Such  testimony  is  not  of 
the  most  reliable  character;  there  is  strong  danger  that 
what  actually  did  occur,  or  what  was  actually  said,  may 
fade  away  from  the  memory,  and  that  a  man  mag^  confuse 
words  with  thoughts,  and  yet  honestly  state  his  belief  as  to 
what  actually  did  occur.     If,  however,  the  jury  believe 
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there  is  a  Bnbstantial  difference  between  the  Greeley  valve 
and  that  which  is  embraced  in  Jndson's  patent — if  they 
believe  Greeley'B  invention  did  not  contemplate  an  increase 
of  opening  through  its  whole  range  of  motion^  it  would  neces* 
sarily  follow  that  there  was  an  essential  difference  in  ooa- 
ttmction. 

As  for  Thom's  valve,  it  provided  for  certain  openings, 
but  not  thronghont  the  whole  range  of  motion.  It  was 
designed  to  be  nsed  on  railway  locomotives,  and  it  never 
has  been  used  otherwise,  and  so  far  as  we  know,  never  has 
been  patented  to  the  inventor.  This  presents  another  qnes* 
tion  of  identity  between  Thom's  and  Jndson's  valves. 

The  mere  nse  of  a  mechanical  structure  for  a  different 
purpose  is  not  of  itself  patentable,  and  if  Judson  had 
merely  adopted-  Thom's  valve  and  applied  it  to  another  pur- 
pose, without  addition  or  improvement,  he  would  not  be 
entitled  to  a  patent ;  that  is,  if  he  had  merely  applied  it  to 
other  than  ndlway  purposes,  he  could  not  be  entitled  to  a 
patent ;  but,  if  his  valve  be  a  different  structure,  applicable 
to  all  engines,  and  producing  a  new  and  useful  result,  it  is 
a  patentable  subject;  and  if  Judson  has  changed  the  struo* 
tare  of  the  Thom  valve,  and  it  has  been  applied  to  a  new 
and  useful  purpose,  the  knowledge  of  the  prior  valve  would 
not  affect  the  originality  of  Jndson's  valve. 

Thom's  valve  was  to  be  regulated  by  hand,  while  that  of 
Judson  works  with  the  governor.  It  will  be  for  the  jury  to 
consider  whether  this  does  not  constitute  a  sufficient  differ- 
ence between  the  valves  to  evidence  the  want  of  a  substan- 
tial  identity  between  them.  I  may  remark  that  Mr.  Knight 
states  that  the  ^^Thom"  valve  would  not  be  a  practical 
structure  in  connection  with  a  governor,  because  the  friction 
caused  by  the  pressure  of  the  steam  would  be  too  great. 
Another  point  is  that  Thom's  valve  does  not  contemplate 
the  gradual  opening  through  its  whole  range  of  motion. 

In  passing  upon  this  question,  the  jury  will  keep  in  view 
precisely  what  the  thing  is  that  is  claimed  by  Judson,  ac- 
cording to  the  specifications  and  drawings  which  accompany 
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it.  The  principle  of  a  gradual  opening,  tbroagh  all  its 
range  of  motion,  would  seem  to  be  the  distinct  character 
ifltic  of  the  invention  of  Judson,  and,  if  the  jurj  believe 
the  valves  said  to  be  identical  do  not  embrace  this  feature, 
there  would  seem  to  be  no  ground  for  supposing  that  Jad- 
Bon's  valve  was  not  an  original  construction.  If  they  think 
that  to  accomplish  the  purpose  at  which  he  aimed,  and  give, 
in  connection  with  the  governor,  a  steady  motion  to  the 
engine,  was  an  object  of  utility,  and  that  it  is  not  proved  to 
have  been  accomplished  before,  it  will  be  for  the  jary  to 
consider  whether  that  fact  does  not  show  the  originality  of 
this  invention.  The  evidence  of  the  success  and  practical 
results  of  the  Judson  invention  goes  more  directly  to  the 
question  of  utility,  but  the  jury  may  take  it  into  considera- 
tion, in  deciding  on  the  novelty  and  originality  of  the  in- 
vention. Practical  results  are  more  to  be  regarded  than 
theory,  and  may  be  taken  into  consideration  in  a  question 
of  originality.  Whatever  may  be  the  opinion  of  experts,  if 
the  proof  be  satisfactory  that  they  are  unlike  any  other 
known  valves,  in  operation,  the  conclusion  would  be  dear 
against  their  substantial  identity. 

On  the  subject  of  the  practical  operations  of  the  Judson 
valve,  the  Jury  have  a .  good  deal  of  testimony,  which  I 
have  no  doubt  they  have  kept  in  memory.  It  seemSy 
however,  that  there  is  testimony  that  the  principal  object 
of  Judson,  that  of  preventing  perturbations  by  means  of 
the  governor,  is  fally  effected  bj  the  improvement,  and  bo 
far  as  we  have  any  information,  his  valves  have  effectaally 
accomplished  the  purpose  to  which  I  have  adverted.  I 
have  remarked  already  upon  the  question  of  utility,  though 
I  do  not  understand  that  feature  of  this  improvement  to 
be  seriously  controverted  by  counsel  for  the  defendantB. 
I  suppose,  that,  upon  the  evidence  before  the  jury,  they 
would  have  no  difficulty  in  believing  the  invention  to  be 
one  of  great  utility. 

The  next  question,  and  one  of  importance,  is  that  of 
infringement.    *^  Have  these  defendants  used  the  invention 
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patented  to  plaintiff/'  is  the  question  for  the  consideration 
of  the  jury.  The  question  to  be  decided  is,  whether  the 
**  Cope ''  valve  is  the  same  in  principle  and  structure  with 
that  patented  to  the  plaintiff.  I  will  remark  that  it  does 
not  depend  upon  form  or  proportions  so  much  as  upon  the 
principle  of  action,  and  the  operation  of  the  two  things.  It 
will  be  for  the  jury  to  say  whether  the  Cope  valve  involves 
the  principle  of  a  graduated  increase  through  its  whole  range 
of  motion,  and  is  substantially  the  same  as  that  claimed 
by  plaintiff.  Several  witnesses  have  stated  that,  in  their 
judgment,  the  Cope  valve  and  the  Judson  valve  are  the 
same ;  that  they  are  substantially  alike  in  their  operation. 
It  will  be  for  the  jury  to  say  what  weight  shall  be  given  to 
the  judgment  of  these  experts.  ■  They  will  also  determine, 
by  the  examination  of  the  models  of  these  valves,  and  the 
testimony  adduced  upon  the  subject,  whether  there  is  that 
identity  between  the  Judson  valve  and  the  valve  used  by 
the  defendants,  which  will  justify  the  jury  in  saying  that 
the  right  of  the  plaintiff  has  been  infringed.  It  is  insisted, 
by  counsel  for  defendants,  that  their  valve  acts  on  the 
principle  of  the  Eunison  valve,  and  is  different  from  the 
Judson  valve ;  that,  unlike  the  Judson  valve,  it  does  not  act 
on  the  principle  of  graduated  openings  through  its  whole 
range  of  motion;  and  is  therefore  essentially  different 
from  the  plaintiff's  improvement. 

The  identity  of  these  valves  is  an  important  issue  in  the 
case,  for,  if  the  jury  are  satisfied  that  the  Cope  valve  is 
different  from  the  Judson  valve,  there  is  no  infringement. 

In  regard  to  the  question  of  damages,  I  will  simply  say 
that  the  whole  subject  is  within  the  discretion  of  the  jury. 
There  are  no  data  given  in  the  present  case  by  which  dam- 
ages can  be  estimated.  .  The  plaintiff  is  entitled  to  his 
actual  damages,  and  it  is  for  the  jury  to  say  what  they  shall 
be,  if  they  bolieve  him  entitled  to  recover. 

The  jury  found  a  verdict  for  plaintiff. 
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(circuit  court.) 
Thomas  MoNahara  v.  Bbbjamin  B.  Gaylord  bt  al. 

▲  oontract  free  from  ambigaity  in  ita  terms  mutt  be  viewed  M.the  expo- 
nent of  the  intention  of  the  partiei  to  it,  and  can  not  be  7tried  or 
contradicted  by  extrinsic  evidence. 

A  partner  can  not,  by  an  agreement  to  sell  a  part  of  his  interest,  compel 
his  other  partner  to  accept  the  vendee  as  a  member  of  the  firm. 

Where  one  party  to  a  contract  agrees  to  do  an  act  at  a  time  specifled,  in 
consideration  of  which  the  other  party  is  to  do  another  act  at  the  same 
time,  neither  party  can  sue  for  a  violation  of  the  agreement,  or  insist 
on  its  specific  performance  without  showing  an  offer  to  comply  with  the 
agreement,  or  a  sufficient  excuse  for  not  doing  so. 

Charles  FoXj  for  complainant. 
Tafl  ^  Perry y  for  defendants. 

Opinion  of  thb  Court: 

This  is  a  bill  in  equity,  proseeated  by  Thomas  McNamara, 
a  citizen  of  the  State  of  Pennsylvania,  against  Benjamin 
B.  Gaylord  and  Thomas  Q.  Gaylord,  sarviving  partners  of 
Thomas  G.  Gaylord  k  Co.,  and  Thomas  G.  Gaylord  and  E. 
H.  Pendleton,  administrators  of  Thomas  G.  Gaylord,  a 
former  partner  in  said  firm,  now  deceased. 

The  bill  avers,  in  sabstance,  that  in  the  spring  of  1854, 
after  some  previous  correspondence  between  the  said 
Thomas  G.  Gaylord,  deceased,  and  the  plaintiff  as  to  the 
purchase  by  the  latter  of  an  interest  in  the  rolling  mill  and 
iron  works  at  Portsmouth,  in  the  State  of  Ohio,  then  owned 
and  carried  on  by  ThomaiS  G.  Gaylord  k  Co.,  on  May  10, 
1854,  a  written  contract  was  entered  into  by  which  the 
said  Thomas  G.  Gaylord,  Sen.,  sold  to  the  plaintiff  an  in- 
terest of  one  undivided  eighth  in  the  said  mill  and  works 
for  $15,000,  of  which  |5,000  was  to  be  paid  on  the  1st  of  July 
or  October  then  next,  and  |2,500  annually  thereafter  with 


DECEKBEB  TSBM,  1869.  808 

McNanuura  v.  Gaylord. 

interest  till  the  whole  was  paid ;  and  it  was  also  agreed 
that  the  plaintiff  should  take  charge  of  the  manufSEtcturing 
department  of  the  estahlishment,  as  manager,  at  a  salary 
of  |1,000  per  annum. 

The  plaintiff  farther  avers,  that  on  October  1, 1854,  he 
took  possession  as  a  partner  and  manager,  and  that  he  con- 
tinned  as  manager  until  October  1, 1855,  and  that  at  that 
time  the  profits  for  the  year  exceeded  |70,000;  that 
in  consequence  of  his  objections  to  certain  improvements 
and  additions  to  the  works  contemplated  by  the  other  par- 
ties, from  October  1, 1855,  he  ceased  to  be  the  manager 
and  took  the  place  of  a  shipping  clerk,  and  so  continued 
till  September  8, 1856,  when  he  was  notified  that  as  he 
had  not  fulfilled  his  contract  his  connection  with  the  con- 
cern must  cease ;  that  he  left  on  said  8d  of  September,  at 
which  time  the  works  were  stopped  to  make  repairs  and 
improvements.  He  ako  avers,  that  from  October  1, 1855, 
to  the  date  of  the  stoppage  of  the  works,  the  profits  were 
f38,664,  making  an  aggregate  of  profits  from  October  1, 
1854,  of  upward  of  |110,000,  of  which  he  claims  one- 
eighth  part,  after  deducting  payments  received  by  him. 

The  plaintiff  also  alleges  that  he  proposed  to  and  requested 
of  Gay  lord,  on  October  1, 1855,  to  settle  with  him,  and  that 
the  f  5,000,  which  he  had  agreed  to  pay,  should  be  retained 
out  of  the  profits  to  which  he  was  entitled,  which  was  re- 
fused ;  and  he  avers  that  he  has  been  unable  to  procure  a 
settlement,  etc.,  and  he  prays  for  a  dissolution  of  the  part- 
nership, an  account  of  profits,  and  a  decree  for  one-eighth 
part  of  such  profits. 

The  exhibits  and  evidence  show  that  on  and  prior  to  Oc- 
tober 1, 1854,  Thomas  G.  Gaylord,  Sen.,  was  the  owner  of 
an  interest  of  three-fourths  in  the  mill  and  works,  and  that 
Benjamin  B.  Gaylord  owned  the  other  fourth ;  and  that,  in 
the  spring  of  1855,  Thomas  G.  Gaylord,  Sen.,  sold  and 
transferred  to  his  son,  Thomas  G.  Gaylord,  one-hialf  of  his 
interest,  to  take  effect  from  October  1, 1854,  from  which 
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date  he  was  therefore  a  partner.    The  entire  interest  was 
then  estimated  at  |120,000. 

Benjamin  B.  Gaylord  and  Thomas  G.  Gaylord  have  filed 
their  answers,  as  surviving  partners;  and  the  administra- 
tors of  Thomas  G.  Gujlord,  deceased,  have  also  answered. 
In  their  answers  the  administrators  refer  to  and  adopt  the 
answer  of  Thomas  G.  Gaylord,  Sen.,  filed  by  him  in  a  snit 
brought  by  McNamara  in  the  Court  of  Common  Pleas  of 
Bcioto  county,  Ohio,  which  involved  essentially  the  matters 
now  in  controversy.  It  is  not  necessary  to  notice  in  de* 
tail  the  numerous  allegations  of  these  answers.  They  deny 
explicitly  that  the  plaintiff  had  an  interest  in  the  iron 
works,  as  a  partner,  and  aver  that  he  has  no  claim  for  an 
account  of  profits.  They  insist  that  the  rights  of  the  par- 
ties must  be  settled  by  the  terms  of  the  written  contract  of 
May  10, 1854 ;  that  the  plaintiff  failed  to  comply  with  his 
obligation  to  pay  |6,000  on  October  1, 1854,  which  was 
the  condition  on  which  the  interest  of  one-eighth  was  to 
vest  in  him ;  that  he  has  not  paid  or  offered  to  pay  said  som, 
nor  has  he  in  any  way  been  released  from  such  payment ; 
that  he  was  at  no  time  accepted  or  treated  as  a  partner,  and 
had  no  connection  with  the  concern  except  as  manager 
under  the  contract,  for  the  first  year  after  its  date,  and  sub- 
sequently as  a  shipping  clerk,  for  which  he  has  been  fully 
paid  according  to  the  terms  of  the  contract 

There  are  also  averments  in  the  answers  to  the  effect  that 
the  plaintiff  was  incompetent  to  the  discharge  of  the  duties 
of  a  manager ;  and,  also,  that  the  contract  of  May  10, 1854, 
was  entered  into  by  reason  of  the  false  and  deceptive  rep- 
resentations of  the  plaintiff  as  to  his  ability  to  pay  the 
$5,Q00,  and  the  other  payments  specified  in  the  contract, 
and  that  he  then  was  and  for  some  time  before  had  been 
insolvent  and  wholly  unable  to  meet  any  pecuniary  liability, 
and  therefore  that  said  contract  was  fraudulent  and  void. 

I  do  not  propose  to  examine  ihese  points  in  the  defense, 
as  there  are  other  grounds  which  I  deem  decisive  of  the 
merits  of  this  case.  . 
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I  will  now  notice  the  written  contract  between  the  plaint- 
iff and  Thomas  G.  Gaylord,  premising  that  it  is  set  forth  in 
the  plaintiflTs  bill  in  connection  with  many  collateral  facts 
which  seem  to  have  no  bearing  on  the  merits  of  this  con- 
troversy.   It  is,  however,  referred  to  in  the  bill,  as  the 
basis  of  the  plaintiffs  claim,  as  a  partner,  and  his  right  to 
an  acconnt  for  profits.    The  contract  is  perspicuous  and 
free  from  ambiguity  in  its  terms,  and  must  be  viewed  as  the 
exponent  of  the  intention  of  the  parties  to  it.    And  as  it 
can  not  be  varied  or  contradicted  by  extrinsic  evidence, 
there  would  seem  to  be  no  occasion  to  notice  in  this  place 
the  correspondence  between  the  parties  which  preceded  its 
execution.    Such  a  correspondence  had  taken  place,  and 
Gaylord,  in  one  of  his^  letters,  stated  that  the  arrangement 
could  not  be  consummated  withoat  the  presence  of  the 
plaintiff  at  Portsmouth.    He  came  out,  and  after  an  ex- 
amination of  the  works,  the  parties  signed  the  contract. 
Without  reciting  it  at  length,  I  will  state  its  essential  pro- 
visions.   Its  date  is  May  10, 1854.    Gaylord  agreed  to  sell 
the  plaintiff'  an  undivided  eighth  of  the  rolling  mill  and 
iron  works,  including  everything  pertaining  to  them,  except 
the  land,  and  to  give  possession  the  1st  of  July  or  October 
then  next.    He  also  obligated  himself  to  keep  a  capital  of 
$60,000  in  the  concern  so  long  as  it  might  be  needed,  on  one- 
eighth  of  which  the  plaintiff*  was  to  pay  interest  and  to 
have  one-eighth  of  the  profits,  and  to  share  in  the  same 
proportion  in  the  losses.    The  plaintiff  was  to  take  charge 
of  the  works  and  manage  and  superintend  the  manufacture 
of  iron  and  nails,  for  which  he  was  to  receive  an  annual 
salary  of  |1,000.    He  agreed  to  pay  for  the  interest  of  one- 
eighth  the  sum  of  $15,000,  of  which  $5,000  was  to  be  paid 
on  the  said  1st  of  July  or  October,  and  the  rest  in  annual 
payments  of  $2,500,  until  the  whole  was  paid. 

The  first  remark  in  relation  to  this  contract  is,  that  it  is 
not  by  its  terms,  and  does  not  purport  to  be,  an  agreement 
for  a  partnership.  It  is  clear  that  Thomas  G.  Gaylord 
could  not,  by  an  agreement  to  sell  a  part  of  his  interest, 
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compel  the  other  partners  to  Accept  the  vendee  as  a  mem- 
ber  of  the  firm.  It  was  doubtless  intended  to  be  prelimi- 
nary to  such  an  arrangement,  but,  per  se^  can  have  no  BQch 
effect.  Two  objects  were  within  the  contemplation  of  the 
parties  to  the  contract.  It  was,  in  t&e  first  place,  a  con- 
ditional sale  by  Gaylord  of  an  interest  of  one-eighth  in 
the  iron  works ;  and,  in  the  second  place,  it  provided  for  the 
employment  of  the  plaintiff  as  a  manager  or  superintend- 
ent at  a  fixed  salary,  payable  without  regard  to  profit  or 
loss. 

Under  this  contract  the  plaintiff  entered  on  the  performance 
of  his  duties  as  manager  and  superintendent  of  the  manufac- 
turing department  on  October  1,  1854.  It  would  seem 
that  in  the  copy  of  the  contract  retained  by  Gktylord,  the 
1st  day  of  July  is  named  as  the  time  when  the  plaintiff 
was  to  commence  as  manager,  and  when  the  advance  pay- 
ment of  f  5,000  was  to  be  made ;  while  in  the  other  copy, 
as  already  noticed,  it  is  stated  in  the  alternative  the  Ist  of 
July  or  October.  This  difference  in  the  contract  is  not 
material,  and  can  not  affect  the  decision  of  any  of  the  ques- 
tions arising  in  this  case.  As  before  noticed,  the  plaintiff 
commenced  his  service  on  the  1st  of  October.  He  continued 
in  that  capacity  until  October  1,  1855.  By  an  arrange- 
ment then  made,  he  was  transferred  to,  and  accepted,  the 
post  of  shipping  clerk,  which  he  held  until  September  3, 
1856,  when  his  connection  with  the  concern  finally  ceased. 

Without  noticing  the  numerous  facts  brought  into  this 
case  by  the  pleadings,  exhibits,  and  evidence,  it  seems  to  the 
court  it  may  be  disposed  of  by  ascertaining  what  are  the 
legal  obligations  of  the  parties  under  the  contract  in  question, 
and  whether  the  plaintiff  has  complied  with  it,  in  the  sense 
of  giving  him  a  right  to  insist  on  its  strict  execution  by  the 
other  party,  and  to  claim  its  benefits  as  if  complied  with 
on  his  part. 

The  terms  of  the  contract  have  been  already  stated.  As 
the  consideration  of  the  sale  by  Gaylord  of  the  interest 
of  one-eighth  in  the  iron  works,  the  plaintiff  agreed  to 
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pay  $15,000,  of  which  |5,O00  was  to  be  paid  October  1, 
1854,  and  the  balance  in  annoal  inetallnients  of  $2,500. 
There  is  no  pretense  that  the  first  payment  was  made  on 
the  day  named  in  the  contract,  or  at  any  time  since,  or  that 
there  has  been  at  any  time  an  ofi'er  to  pay  by  the  plaintiff, 
except  by  a  proposition  that  the  profits  of  the  first  year 
should  be  appropriated  as  a  payment.    Now,  if  this  contract 
had  provided  only  for  the  payment  of  the  |5,000,  without 
any  reference  to  subsequent  payments,  I  suppose  it  to  be 
clear  the  payment  of  the  money,  and  the  transfer  of  the  one- 
eighth  interest,  must  be  regarded  as  concurrent  acts,  and 
that  until  there  was  a  performance  or  an  offer  to  perform 
by  one  party,  the  other  was  under  no  legal  obligation  to 
perform  his  part  of  the  contract*    Where  the  agreement  is 
to  do  an  act  at  a  time  specified,  in  consideration  of  which 
the  other  party  is  to  do  another  act  at  the  same  time,  the 
party  in  default  can  not  sue  for  a  violation  of  the  agre^ 
ment,  or  insist  on  its  specific  performance  without  showing 
an  offer  to  comply,  or  a  sufficient  excuse  for  not  doing  so. 
By  the  contract  in  question  the  obligation  of  the  plaintiff  is 
not  limited  to  the  payment  of  the  $5,000  on  October  1, 
1864.    He  was  bound  to  make  four  other  payments  of  $2,500 
each  to  complete  the  purchase  of  the  one-eighth  interest 
in  the  iron  works.    The  contract  does  not  require  the  ven- 
dor to  convey  to  the  plaintiff  the  interest  of  one-eighth  on 
the  payment  of  the  $5,000  in  advance ;  and,  by  fair  legal 
implication,  he  was  under  no  obligation  to  make  or  tender 
a  conveyance  till  the  whole  sum  of  $15,000  was  paid  or 
tendered.    This  contract  admits  of  no  other  construction 
than  that  now  indicated.    And  in  this  view  there  can  be 
no  ground  for  the  claim  asserted  by  the  plaintiff',  that  Gay- 
lord  was  bound  to  tender  a  deed  for  the  one-eighth  interest 
in  the  iron  works  on  the  day  named  in  the  contract  for  the 
advance  payment  of  $5,000.    It  is  clear,  then,  that  the 
plaintiff  has  no  ground  for  the  claim  that  under  the  con- 
tract he  is  to  be  regarded  as  a  partner,  and  entitled  to  an 
account  for  profits.    But  it  is  insisted  that,  irrespective  of 
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the  contract,  the  plaintift*  has  proved  facts  entitling  him  in 
equity  to  a  share  of  the  profits,  on  the  ground  that  ThomaB 
6.  Gaylord,  Sen.,  has  waived  the  performance  of  the  stipula- 
tion requiring  payment  of  the  purchase  money,  and  that  his 
acts,  and  the  acts  of  the  other  members  of  the  firm  of  Gay- 
lord  &  Co.,  show  that  the  plaintiff  was  recognized  and 
accepted  as  a  partner  from  October  1, 1854.  If  this  podtion 
is  sustained  by  the  evidence,  it  is  within  the  competency  of 
this  court,  as  a  court  of  equity,  and  it  would  certiunly  be 
its  duty,  to  give  the  plaintiff  the  relief  sought  for  by 
holding  him  to  be  a  partner,  and  decreeing  a  participation 
in  the  profits  of  the  firm.  I  have  examined  carefully  the 
evidence  with  a  view  to  this  aspect  of  the  case,  and  without 
attempting  a  critical  analysis  of  the  facts,  will  state  the 
conclusions  to  which  I  have  arrived. 

As  to  the  waiver  of  the  first  payment  required  by  the 
contract,  there  is  nothing  in  the  evidence  by  which  it  can 
be  established  by  fair  implication.    On  the  other  hand, 
there  are  several  facts  and  considerations  that  negative  the 
presumption  of  such  a  waiver.    That  the  provision  requir- 
ing the  advance  payment  was  made  a  part  of  the  contract 
is  a  strong  presumptive  proof  that  Gaylord  viewed  it  as  an 
essential  condition,  and  expected  it  would  be  complied  with. 
There  is  no  reason,  from  the  nature  of  the  transaction,  to 
infer  that  he  was  indifferent  on  this  subject.    And  the  co^ 
respondence  between   Gaylord  and  the  plaintiff,  subae- 
quently  to  the  date  of  the  contract,  so  Ceut  from  showing  a 
purpose  or  consent  to  dispense  with  the  payment  of  the 
$5,000,  proves  that  it  was  always  insisted  on,  and  referred  to, 
as  a  condition  on  which  alone  the  plaintiff  could  be  let  into 
the  concern  as  a  partner.    It  is  true,  as  the  evidence  con- 
clusively shows,  that  before  and  at  the  date  of  the  contrart 
Gaylord  was  mistaken  as  to  the  pecuniary  ability  of  the 
plaintiff  to  make  this  payment    He  had  reason  to  conclude, 
from  his  representations  on  the  subject,  that  the  plaintiff 
had  means  from  which  to  raise  the  amount  agreed  to  be 
paid ;  and,  when  he  ascertained  his  inability  to  do  so,  he 
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could  at  ODce  have  rescinded  the  contract.  Ghiylord  did  not 
pursue  this  cause,  but  indulged  him  by  an  extension  of  the 
time  of  payment,  with  the  expectation  that  he  would  be 
able  to  procure  the  money  needed.  But  this  indulgence 
affords  no  reason  for  the  inference,  that  he  intended  to  re- 
lease him  from  the  obligation  of  his  contract,  especially 
aa  other  facts  expressly  negative  any  such  intention.  But 
upon  this  point,  it  is  sufficient  to  remark  that  at  least  for 
the  first  year  of  his  connection  with  the  iron  works,  the 
plaintifl'  did  not  pretend  to  claim  an  interest  in  them  as  a 
partner,  without  the  payment  of  the  five  thousand  dollars. 
That  he  so  regarded  the  contract  appears  clearly  from  the 
fact,  that  during  that  year,  as  appears  from  his  letters,  he 
was  making  efiorts  to  raise  the  money  in  Pennsylvania. 
And  in  one  of  his  letters  to  Gaylord,  he  states,  in  substance, 
that  he  did  not  ask  or  expect  a  transfer  of  the  one-eighth 
interest  until  the  first  payment  was  made.  As  a  last  alter- 
native, he  proposed  that  Gaylord  &  Co.  should  receive  the 
remnant  of  a  stock  of  dry  goods,  in  part  payment  of  the 
sum  due.  This  was  agreed  to,  on  the  condition  that  the 
goods  were  suitable  for  their  store  at  Portsmouth.  Upon 
examination,  they  were  found  unsuitable  for  that  purpose, 
and  the  negotiation  therefore  failed.  And  on  this  subject  it 
is  proper  to  state,  that  the  plaintiif  in  his  bi*ll  avers  that  in 
October,  1855,  Gaylord  claimed  that  the  first  payment  was 
due  and  unpaid,  and  that  unless  it  was  paid  the  contract 
would  be  void,  and  that  plaintiff  then  proposed  that  the 
f  5,000  should  be  credited  to  him  from  the  profits  of  the 
preceding  year,  which  was  declined. 

But  it  is  insisted  by  counsel  that,  conceding  the  plaintiff 
was  bound  to  make  the  first  payment,  under  the  contract, 
on  October  1, 1854,  and  that  he  has  failed  to  do  so,  if 
the  evidence  shows  that  he  was  accepted  and  treated  as 
a  partner,  the  members  of  the  firm  of  Gaylord  &  Co.  are 
estopped  from  denying  the  partnership,  and  are  liable  to 
account  to  the  plaintiff  for  one-eighth  of  the  profits  accru- 
ing while  he  was  so  connected  with  them. 
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To  appreciate  properly  the  force  of  this  poeitioQ,  it  is 
necessary  again  to  recar  to  the  contract  between  Gaylord 
and  the  plaintifi^  and  the  relation  in  which  the  partieB 
stood  to  each  other.  Kow,  if  the  contract  had  been  merely 
for  the  sale  of  a  part  of  Gkylord's  interest  in  the  iron 
works,  without  providing  for  the  employment  of  fhe  plaint- 
iff, as  a  manager,  and  he  had  been  permitted  to  participate 
in  the  business  of  the  firm  without  objection  by  the  old 
partners,  and  without  insisting  on  the  payment  of  the  pur- 
chase money  required  by  the  contract,  there  would  be  a 
plausible  ground  for  the  claim  that  these  acts  were  a  waiver 
of  the  contract,  and  a  virtual  recognition  of  the  right  of 
the  purchaser  as  a  partner.  There  are  a  class  of  cases  in 
which  this  principle  has  been  properly  applied  and  enforced; 
but  its  application  to  this  case  is  not  perceived.  The.con- 
tract  in  question  provided  for  the  sale  of  an  interest  in  the 
iron  works  to  the  plaintiff,  and  also  for  his  employment  as 
a  manager.  The  two  objects  are  divisible ;  and  it  is  neces- 
sary to  a  right  understanding  of  the  intention  of  the  parties 
that  they  should  be  separated.  They  have  no  necessary 
connection  with  each  other.  There  may  have  been  a 
failure  on  the  part  of  the  purchaser  to  comply  with  his 
contract,  affording  a  good  ground  for  its  rescission,  and  it 
may  have  been  in  fact  rescinded,  and  yet  as  to  the  employ- 
ment of  the  plaintiff  as  a  manager,  it  may  have  been  in 
full  force.  There  is  reason  to  suppose  this  state  of  things 
was  in  the  contemplation  of  these  parties,  in  entering  into 
this  contract.  Qaylord  was  desirous  of  securing  the 
services  of  the  plaintiff  as  a  manager,  under  a  belief  that 
he  would  faithfully  and  skillfally  discharge  the  duties  of 
the  station,  and  thus  promote  the  interests  of  the  company. 
He  therefore  agreed  to  give  him  a  fair  salary,  to  be  paid 
without  regard  to  the  success  of  the  iron  works,  while  he 
superintended  them.  In  addition  to  this,  he  was  willing 
to  sell  him  an  eighth  interest,  at  the  price  and  on  the  con- 
dition stated  in  the  contract.  The  arrangement  was  obvi- 
ously a  desirable  one  for  the  plaintiff,  as  it  secured  to  him 
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the  means  of  livelihood,  beyond  all  contingencies,  with  a 
chance  of  being  interested  in  the  firm  on  payment  of  the 
purchase  money.  If  he  failed  in  making  the  payments, 
and  thereby  forfeited  his  rights  under  the  contract  of  sale, 
he  would  still  occupy  his  place  as  manager,  and  receive  his 
compensation  as  such. 

This  view  throws  light  on  the  true  construction  of  the 
contract  between  these  parties,  and  their  intention  in 
making  it  It  also  assists  in  a  proper  understanding  of 
those  acts,  which,  it  is  claimed  by  the  plaintiff,  are  equiva- 
lent to  a  widver  of  parts  of  the  contract,  and  his  recog- 
nition and  acceptance  as  a  partner.  It  shows,  conclusively, 
that  the  possession  of  the  plaintiff,  so  far  as  he  had  any, 
and  his  participation  and  agency  in  the  business  of  the 
company,  did  not  result  from  his  purchase  of  an  interest  in 
the  works,  but  from  the  position  he  occupied  under  the 
other  branoh  of  the  contract,  as  the  manager  of  the  manu- 
facturing department.  And  hence,  the  inference  is  not 
admissible,  that  his  continuance  in  the  employment  of  the 
company,  after  the  failure  to  make  the  payment  required, 
and  his  acts  as  manager,  are  evidence  of  the  intention  of 
the  other  parties  to  dispense  with  the  obligations  of  the 
contract,  or  that  he  was  accepted  as  a  partner. 

But,  it  is  contended  by  the  plaintiff's  counsel,  that  there 
is  affirmative  proof  that  McNamara  was  treated  as  a  part- 
ner during  the  first  year  of  his  connection  with  the  iron 
works.  This  is  apparent,  it  is  insisted,  from  the  corre- 
spondence between  him  and  Gaylord,  Sen.,  subsequent  to 
the  date  of  the  contract,  and  from  the  verbal  statements 
and  admissions  of  Benjamin  B.  Ghaylord.  From  a  careful 
examination  of  the  elder  Q-aylord^s  letters,  I  have  failed  to 
notice  anything  that  can  be  fairly  construed  into  an  admis- 
sion that  the  plaintiff  was  a  partner.  On  the  contrary,  he 
often  refers  to  the  contract,  and  its  requirement  to  pay  the 
f5,000  before  the  plaintiff  can  have  an  interest  m  the  con- 
cern. And  there  are  no  expressions  in  the  letters  from 
which  the  inference  can  be  drawn  that  Gaylord  regarded 
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the  plaintiff  in  any  other  light  than  a  manager.  Hib  lan- 
guage is  that  of  an  owner  to  his  employe;  though  he 
obviooely,  for  a  time,  contemplated  and  expected  that  the 
plaintiff  would  make  the  payment  required  by  the  con- 
tract, and  thus  entitle  himself  to  an  interest  in  the  iron 
works.  But  what  seems  conclusive  on  this  point  is  the 
fact,  that  at  least  for  the  first  year  there  was  no  semblsDoe 
of  a  claim  by  the  plaintiff  that  he  was  a  partner.  In  one 
of  his  letters,  before  referred  to,  there  is  an  explicit  dis- 
claim of  any  right  as  a  partner,  or  to  a  transfer  of  the  one- 
eighth  interest,  until  the  first  payment  was  made. 

Kor  does  the  evidence  of  the  acts  or  declarations  of 
Benjamin  B.  Gaylord  prove  the  recognition  of  the  pluntiff 
as  a  partner.  It  is  true  that  on  several  occasions  he  stated 
the  fact  that  the  plaintiff  had  purchased  an  interest  in  the 
establishment;  and  two  witnesses  testify  that  after  the 
plaintiff  became  connected  with  it,  Gaylord  introduced 
him  as  a  partner.  It  is  obvious,  however,  when  this  evi- 
dence is  taken  in  connection  with  other  facts,  that  he  had 
reference  to  the  contract  between  the  plaintiff  and  Thomas 
G.  Gaylord,  Sen.,  and  to  the  expectation  that  the  contract 
would  be  consummated,  and  that  the  partnership  would 
thus  take  place.  There  can  be  no  question  that  for  the 
first  year  after  the  plaintiff  began  his  service  as  a  manager, 
the  Gaylords  supposed  he  was  acting  in  good  fitith,  and 
had  the  intention  and  the  ability  to  comply  with  his  agree- 
ment ;  and  their  conduct  was  consistent  with  this  supped- 
tion. 

It  is  insisted,  also,  as  a  strong  proof  of  the  plaintiff's 
recognition  as  a  partner,  that  he  negotiated  a  sale  of  a 
large  quantity  of  iron  to  a  mercantile  house  in  St  Lonis, 
with  the  knowledge  and  approbation  of  the  Gaylords. 
Without  noticing  in  detail  the  correspondence  between  the 
plaintiff  and  the  St.  Louis  house,  it  is  sufficient  to  state 
that  while  he  intimates  that  he  has  an  interest  in  the 
Portsmouth  Iron  "Works,  he  does  not  use  the  name  of  the 
firm,  as  he  properly  might  do,  if  a  partner,  but  subscribes 
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the  letters  T.  G.  Gaylord  &  Co.,  by  Thomas  McNamara. 
This  fact  repels  any  presamption  that  might  otherwise 
arise  from  this  transaction  that  he  was  a  partner. 

There  is  one  fact,  full  of  significance  as  to  the  understand- 
ing of  the  parties,  in  regard  to  the  question  of  partnership. 
It  is  in  proof,  that,  in  accordance  with  an  estahlished  usage 
pi  the  firm  of  Ghtylord  &  Co*,  an  account  of  stock  was 
taken  in  the  heginning  of  Octoher,  1854,  and  a  few  days 
after  the  plaintifi'  had  assumed  the  duties  of  manager ;  and 
that  in  taking  this  account  no  notice  was  taken  of  his 
interest  as  a  partner.  It  also  appears  that  there  was  no 
change  in  the  partnership  hooks,  and  that  no  charge  was 
made  against  the  plaintiff  as  for  stock  purchased.  'Sox 
was  any  notice  given  to  the  public,  through  the  papers  or 
otherwise,  of  any  addition  to  or  change  in  the  membership 
of  the  firm.  It  is  incredible  that  a  step  of  such  interest  to 
the  parties  should  take  place  without  being  noticed  in  some 
or  all  the  ways  referred  to.  And  on  this  question  of  partner- 
ship, it  is  proper  here  to  notice  that  the  proof  is  very 
explicit  that  Benjamin  G.  Gaylord  often,  and  in  very  em- 
phatic terms,  denied  the  fact  of  the  plaintiff's  interest  in 
the  concern,  and  affirmed  that  his  connection  with  it  was 
exclusively  that  of  a  manager.  But,  without  extending  my 
remarks  on  this  point,  I  may  state  it  as  my  unhesitating 
conclusion,  that  the  evidence  wholly  fails  to  establish 
affirmatively  that  the  plaintiff  was  in  fact  a  partner,  or 
that  he  was  recognized  and  accepted  as  such. 

There  is  another  aspect  of  this  case,  as  presented  by  the 
plaintiff's  bill,  to  which  I  will  briefly  advert.  It  is  claimed, 
as  I  understand  the  allegations  of  the  bill,  that  apart  from 
the  contract,  if  the  court  is  satisfied  the  plaintiff  has 
rendered  valuable  service  to  the  firm  of  Gaylord  k  Co., 
and  that  during  the  period  of  such  service  large  profits 
were  made,  he  is  entitled,  on  the  broad  principles  of  equity, 
to  his  proportionate  share  of  such  profits,  and  to  a  decree 
that  will  carry  out  that  object.  The  basis  of  this  claim  is, 
that  although  the  first  payment  of  $5,000  was  not  made. 
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the  one-eighth  of  the  profits  from  October,  1854,  to  October, 
1855,  were  nearly,  if  not  quite,  enough  to  meet  that  payment, 
and  that  the  plaintiff  was  entitled  to  credit  on  the  contract 
for  his  proportion  of  such  profits.  He  avers  in  his  Mil  that 
in  October,  1855,  he  requested  a  settlement  with  Gaylord  t 
Co.,  on  this  basis,  which  they  refused.  It  also  appeals 
from  the  plaintiff's  letters  written  in  1855,  that  this  propo- 
sition had  been  a  subject  of  correspondence  between  him 
and  Gaylord,  Sen.,  and  had  been  uniformly  declined  by  the 
latter,  with  a  protestation  that  the  plaintiff  was  not  en- 
titled to  anything  on  the  ground  urged  by  him. 

It  is  only  necessary  to  say  on  this  point,  that  this  was 
no  part  of  the  contract  of  the  parties.  The  contract  clearly 
contemplated  the  payment  of  .the  entire  amount  of  (15,000. 
Ko  principle  of  equity  requires  that  the  profits  should  be 
appropriated  as  claimed  by  the  plaintiff;  nor  had  the  propo- 
sition a  shadow  of  reason  for  its  support  It  was  in  effect 
saying,  that  without  the  contribution  of  a  dollar  to  the 
capital  of  the  firm,  and  after  being  paid  his  salary  for  his 
services  as  a  manager,  he  was  still  entitled  to  all  tJie  bene- 
fits of  an  actual  partner.  The  equitable  phase  of  this 
matter  would  be  different,  if  the  plaintiff  had  devoted  his 
labor  and  skill  for  the  interests  of  the  firm  without  any 
agreement  for  compensation  as  manager ;  but  being  fully 
paid  for  his  services  in  that  capacity,  no  reason  is  furnished 
for  claiming  a  share  of  the  profits. 

But  it  is  unnecessary  to  pursue  this  investigation.  And 
without  noticing  the  other  points  presented  in  the  case,  I 
have  no  hesitation  in  announcing  the  conclusion,  that  the 
plaintiff  was  not  a  partner  of  Qaylord  &  Co.,  and  is  not 
entitled  in  equity  to  an  account  of  profits.  The  bill  must 
therefore  be  dismissed. 
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(circuit  court.) 
John  B.  Moffitt  v.  Abraham  Gaar,  John  M.  Gaar,  bt  al. 

An  inventor  has  no  legal  rights  or  immonitiet  under  a  patent,  except  saoh 
as  are  .conferred  by  the  statute. 

With  whatever  solemnity  or  obseryance  of  legal  form  it  may  have  issued, 
if  wanting  in  any  substantial  statutory  requisite,  it  is  a  nullity. 

The  surrender  of  a  patent  for  reissue  is  equivalent  to  a  distinct  admission, 
made  in  the  most  solemn  form,  that  the  patent  has  no  yalidity  in  the 
sense  of  entitling  the  patentee  to  an  action  for  its  infringement. 

The  statute  gives  no  right  of  action  for  an  infringement  occurriDg  under  the 
original  and  void  patent,  and  before  the  reissue  of  the  new  patent. 

Lbttbbs  patent  of  the  United  States  for  an  ^^  improve- 
ment  in  grain  separators/'  were  granted  to  John  B.  Mof- 
fitt, Ifovember  80, 1852.  This  patent  was  surrendered  and 
reissued  to  him  March  28,1838.  Suit  was  brought  against 
the  defendants,  March  22, 1859,  to  recover  damages  for 
the  infringement  of  the  reissued  patent.  After  the  bring- 
ing of  the  suit,  and  before  the  rule  day  for  plea,  the  plaint- 
iff surrendered  his  patent  for  the  purpose  of  obtaining  a 
second  reissue.  Thereupon  the  defendants  set  up,  by  way 
of  plea,  *^  that  since  the  commencement  of  this  action,  and 

before  the  17th  day  of  May,  1859,  to  wit:  on  the day 

of  ,  the  said  John  R.  Moffitt  surrendered  to    the 

United  States  the  patent  before  that  time  issued  to  him, 
and  for  the  alleged  infringement  of  which  this  suit  is 
brought,  and  this  he  is  ready  to  verify,"  etc. 

This  plea  was  filed  October  25, 1859.  To  this  the  plaint- 
iff demurred,  claiming :  jQrst,  that  a  plea  of  surrender  only 
was  not  sufficient,  that  it  did  not  appear  that  the  patent 
was  surrendered  for  reissue  or  for  any  cause  that  rendered 
it  void ;  and,  second,  that  the  reissue  of  a  patent  did  not 
necessarily  admit  the  invalidity  of  the  original,  and  that 
suits  upon  such  original,  pending  at  the  time  of  the  sur- 
render, might  be  maintained. 
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G.  M.  Lee  and  8.  S.  Fisher^  for  plaintiff. 

N.  C.  McLean  and  H.  Stanbenfy  for  defendants. 

Opinion  of  thb  Court  : 

This  suit  is  brought  for  an  alleged  infringement  of  the 
exclusive  right  of  the  plaintiff  to  an  improvement  in  grain 
separators,  or  threshing  machines,  secured  to  him  by  pat- 
ent. The  declaration  avers  that  a  patent  issued  to  the 
plaintiff  on  Ifovember  80, 1862,  which  was  afterward  sur- 
rendered by  him,  and  reissued  on  March  23, 1858.  The 
infringement  alleged  is,  that  subsequently  to  the  reissue  of 
the  patent,  the  defendants  constructed  a  large  number  of 
the  separators,  or  machines,  on  the  improved  plan  of  the 
plaintiff's  improvement,  and  in  violation  of  his  right. 

The  defendants,  in  their  plea,  set  up  as  an  answer  to  the 
plaintiff's  claim,  that  since  the  commencement  of  this  action 
he  has  again  surrendered  his  patent  to  the  United  States. 
To  this  plea  the  plaintiff  has  filed  a  general  demurrer ;  and 
the  question  which  it  presents  is,  whether  an  action  can  be 
maintained  for  an  infringement  of  a  patent  which  haB 
been  surrendered  under  a  provision  of  the  statute  author- 
izing that  procedure. 

In  the  argument  of  the  demurrer,  no  case  was  referred 
to  in  which  the  precise  point  before  the  court  has  been 
judicially  determined.  It  is  believed  there  is  no  such  re- 
ported case,  and  we  are  left,  therefore,  without  the  light  of 
any  direct  authority  bearing  upon  it 

The  inquiry  is  not,  whether  a  surrendered  patent  is  for 
all  purposes  to  be  regarded  as  a  nullity,  but  whether  the 
patentee  has  a  remedy  for  its  infringement.  Section  13  of 
the  patent  act  of  July  4, 1836,  provides,  "  That  whenever 
any  patent  which  has  heretofore  been  granted,  or  which 
shall  hereafter  be  granted,  shall  be  inoperative  or  invalid, 
by  reason  of  a  defective  or  insufficient  description,  or  by 
reason  of  the  patentee  claiming  in  his  specification  as  his 
own  invention  more  than  he  had  a  right  to  claim  as  new, 
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if  the  error  has  or  shall  have  arisen  by  inadvertency,  acci- 
dent, or  mistake,  and  without  any  fraudulent  or  deceptive 
intention,  it  shall  be  lawful  for  the  commissioner,  upon  the 
surrender  to  him  of  such  patent,  and  the  payment  of  the 
further  duty  of  fifteen  dollars,  to  cause  a  new  patent  to  be 
issued  to  the  said  inventor  for  the  same  invention  for  the 
residue  of  the  period  then  unexpired,  for  which  the  original 
patent  was  granted,  in  accordance  with  the  patentee's  cor- 
rected  description  and  specification.'^ 

It  is  also  provided  in  the  same  section,  ^^  that  the  patent 
BO  reissued,  together  with  the  corrected  description  and 
specification,  shall  have  the  same  efiTect  and  operation  in 
law,  on  the  trial  of  all  actions  hereafter  commenced  for 
causes  subsequently  accruing,  as  though  the  same  had  been 
originally  filed  in  such  corrected  form  before  the  issuing 
of  the  original  patent." 

It  is  an  undoubted  truth,  that  an  inventor  has  no  legal 
rights  or  immunities  under  a  patent,  except  such  as  are  con- 
ferred by  the  statute.  With  whatever  solemnity  or  ob- 
servance of  legal  form  it  may  have  issued,  if  wanting  in 
any  substantial  statutory  requisite,  it  is  a  nullity.  And 
such  defect  is  always  available  as  a  defense  in  a  suit  for  an 
infringement.  By  section  6  of  the  act  just  referred  to, 
every  inventor,  before  he  is  entitled  to  a  patent,  is  required 
to  describe  his  invention  or  improvement  ^'  in  such  full,  clear^ 
and  exact  terms,"  that  its  precise  character,  and  the  man- 
ner of  its  use  and  application,  may  be  known.  And  where 
the  invention  consists  in  an  improvement,  or  new  and  use- 
ful application  of  something  before  known,  he  must  care- 
fully distinguish  between  what  is  old,  and  what  he  claims 
as  his  invention.  And  it  is  every  day's  practice  in  judicial 
trials,  to  declare  patents  void  for  a  failure  to  comply  with 
statutory  requirements. 

In  the  liberal  and  benignant  spirit  in  which  our  patent 
system  has  been  conceived  and  carried  out,  section  13  of 
the  act  of  1836  gives  to  the  patentee  a  right  to  correct  his 
description  or  specification,  when  its  imperfection  has  re- 
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suited  from  inadvertency,  accident,  or  mistake.    This  is 
effected  by  a  surrender  of  his  patent,  and  obtaining  a  new 
patent  upon  an  amended  specification.    By  this  means  be 
is  protected  from  some  of  the  effects  of  his  error,  and  se- 
cured in  the  enjoyment  of  all  his  rights  as  an  inventor, 
after  the  emanation  of  the  new  or  corrected  patent    Bnt 
the  statute  gives  no  right  of  action  for  an  infringement  oc- 
curring under  the  void  patent,  and  before  the  reissue  of 
the  new  patent.    In  the  present  case,  the  grounds  on  which 
the  old  patent  was  surrendered,  and  a  reissue  authorized, 
are  not  before  the  court.    But  the  court  must  presume 
that  they  were  such  as,  by  the  language  of  section  13, 
authorized  the  surrender  of  the  old  patent,  and  the  grant- 
ing of  a  new  one.     The  only  condition  on  which  this  can 
be  done,  is  that  the  original  patent  is  "  inoperative  or  in- 
valid '*  by  reason  of  a  failure  to  comply  with  the  require- 
ments of  the    statute.      The    proceeding    is,  therefore, 
equivalent  to  a  distinct  admission,  made  in  the  most 
solemn  form,  that  the  patent  has  no  validity  in  the  sense 
of  entitling  the  patentee  to  an  action  for  its  infringement 
The  new  patent  can  be  operative  only  from  its  date,  as 
affording  the  patentee  a  remedy  for  an    infringement 
The  statute  expressly  negatives    the  idea   that  it  was 
intended  to  give  a  retrospective  operation  to  the  new 
patent,  and  entitle  the  patentee  to  an  action  for  an  infringe- 
ment previously  accruing.    It  was,  doubtless,  competent 
for  the  legislature  to  have  declared  that  the  new  patent 
should  have  this  effect,  but  the  language  used  imports  the 
opposite  intention.    The  statute  provides,  in  express  terms, 
that  the  reissued  patent  ^'  shall  have  the  same  effect  and 
operation  in  law,  on  the  trial  of  all  actions  hereafter  com- 
menced for  causes  subsequently  accruing,  as  though  the 
same  had  been  originally  filed  in  such  corrected  form, 
before  the  issuing  of  the  original  patent."    Now,  the  alle- 
gation of  the  plea  in  this  case  is,  that  after  the  cause  of 
action  accrued,  and  after  the  commencement  of  this  action, 
the  plaintiff  surrendered  his  patent.    The  demurrer  ad- 
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mits  the  truth  of  this  averment.  The  claim  of  the  plaint- 
iff, then,  is  based^^on  infringement  occurring  under  the  old 
patent,  and  not  for  a  cause  of  action  accruing  after  the 
date  of  the  reissued  patent  Clearly  the  statute  affords  no 
remedy  for  such  an  infringement.  Any  other  construction 
of  the  statute  would  result  in  the  absurdity  of  conferring 
on  the  patentee,  as  the  result  of  the  surrender  of  what  he 
admits  to  be  an  invalid  patent,  rights  and  immunities 
which  he  could  not  claim  without  such  surrender.  In 
other  words,  the  legal  effect  of  the  reissued  patent  would 
be  to  give  force  and  vitality  to  the  original  patent,  in  the 
face  of  the  admission  of  the  patentee  that  it  was  inopera- 
tive and  invalid.  This  may  be  illustrated  by  supposing 
that  the  patentee  had  made  no  surrender,  but  had  chosen 
to  rest  his  rights  on  the  original  patent.  Is  it  not  clear 
that  there  could  have  been  no  recovery  in  that  case  for  an 
infringement  7  The  patentee  would  have  been  met  with 
the  unanswerable  objection,  that  the  patent  was  invalid, 
from  a  fatal  omission  to  comply  with  the'  requisition  of  the 
statute.  And  there  can  be  no  pretense  for  claiming,  that 
by  the  surrender  of  the  old  patent,  and  the  emanation  of  a 
second  one,  the  patentee,  as  to  infringements  occurring 
under  the  original  patent,  is  placed  in  a  better  situation 
than  if  there  had  been  no  surrender  and  reissue. 

In  any  aspect  of  this  question,  we  are  clearly  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover,  and  that 
the  demurrer  to  the  plea  must  be  overruled. 


(circuit  court.) 
Jamss  White  v.  Fbebbrick  Arleth  and  Andrew  Bhroth. 

The  court  wiU  not  grant  a  new  trial  on  the  ground  of  newly-discoyered 
evidence,  vmleu  satiBfled  that  if  a  new  trial  was  had  a  different  result 
would  follow. 
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The  rale  of  damages  for  the  non-fulftllment  of  a  contract  for  the  deliyery 
of  property,  is  the  difference  between  the  price  at  which  it  was  agreed 
it  should  be  delivered  and  its  actaal  market  value  at  the  time  and 
place  of  delivery  specified  in  the  contract. 

The  court  will  not  set  aside  a  verdict  on  the  ground  of  ezcesnve  damagei 
unless  the  damages  are  palpably  ezoessivei  or  if  the  action  is  on  a  con- 
tract, they  exceed  the  legal  liability  of  the  defendant  under  the  eon* 
tract. 

Where  it  is  stipulated  in  a  contract  that  J  certain  acts  are  to  be  done  or 
omitted,  and  the  contract  is  of  such  a  nature  that  the  actual  damages 
of  non-fulfillment  are  susceptible  of  computation  in  money,  and  a  sum 
is  named  in  the  contract  as  a  penalty  or  forfeiture  for  a  violation,  it  ii 
to  be  viewed  as  a  penalty  and  not  as  liquidated  damages,  and  in  inch 
case  the  actual  damages  sustained  will  constitute  the  rule  of  recoyery. 

Where  the  word  penal  or  penalty  is  used  in  a  contract,  it  must  be  conBtraed 
as  being  so  intended  by  the  parties,  but  where  a  sum  named  is  called 
liquidated  damages,  it  will  be  held  as  a  penalty  if  it  seems  from  the 
contract  that  it  was  so  intended  by  the  parties,  and  the  Justice  of  tin 
case  requires  such  a  construction. 

J.  BrowTiy  for  plaintiff. 

B.  M.  Conoine  and  Joseph  Egly,  for  defendants. 

Opinion  op  the  Court: 

In  this  case  a  jury  having  rendered  a  verdict  in  £EiVor 
of  the  plaintiff  for  damages,  the  defendants  have  filed  s 
motion  for  a  new  trial,  upon  the  grounds  following :  1.  The 
verdict  was  against  the  evidence ;  2.  Newly-discovered  evi- 
dence ;  3.  Excessive  damages ;  4.  Misdirection  of  jury  by 
the  court. 

The  declaration  is  in  covenant  on  an  agreement  under 
seal,  averring  that  Arleth,  as  principal  contractor,  with 
Shroth  as  his  surety,  agreed  to  furnish  plaintiff  for  six 
months  from  November  10, 1858,  the  still-slop  of  three  hun- 
dred bushels  of  grain  daily,  at  six  and  one-half  cents  per 
bushel.  It  is  averred  that  Shroth  bound  himself  as  surety 
in  the  penal  sum  of  one  thousand  dollars,  that  Arleth  would 
run  his  distillery  and  furnish  said  quantity  of  slops  for  the 
six  months  and  at  the  price  stated. 

Plaintiff  avers  his  readiness  and  willingness  to  receive  and 
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pay  for  said  slops,  and  avers  as  the  breach  of  the  contract 
that  Arleth  has  failed  to  deliver  the  slops  according  to  the 
agreement,  and  claime  as  damages  the  difference  between 
the  contract  price  of  the  slops  and  their  market  value  at  the 
time  they  should  have  been  delivered.  The  pleas  originally 
filed  were :  1.  A  general  plea  of  performance ;  and,  2.  That 
plaintiff  had  released  and  discharged  the  defendants  from 
their  obligation  under  the  co  ntract.  The  plea  of  perform- 
ance was  withdrawn  before  trial,  and  the  case  was  put  to 
the  jury  on  the  plea  of  release  and  discharge  from  the  con- 
tract. The  plaintiff  proved  by  a  witness,  Leslie,  that  the  hogs 
were  at  the  distillery  on  the  10th  of  November,  and  that  he 
was  from  that  time  ready  to  receive  the  slops ;  that  no  slops 
were  delivered  for  several  days  after  the  10th  of  November, 
and  that  up  to  the  26th  of  January  following,  there  was  only  a 
partial  delivery  of  the  quantity  required  by  the  contract,  and 
that  on  that  day  Arleth  shut  up  his  distillery  and  no  more 
were  delivered.  The  witness  also  stated  that  he  was  always 
ready  as  the  i^ent  of  plaintiff'  to  pay  for  the  slops  accord- 
ing to  the  contract,  and  did  pay  in  full  all  that  was  delivered 
up  to  the  18th  of  January.  It  was  also  proved  that  the  pric^ 
of  slops  from  November  to  January  ranged  from  ten  to 
twenty  cents,  and  that  the  average  price  from  January  to 
May  was  about  fifteen  cents  a  bushel.  Having  offered  this 
evidence,  the  plaintiff  rested,  and  the  defendant  introduced 
a  witness,  Frederick  Arleth,  Jr.,  the  son  of  defendant  Ar- 
leth, who  stated,  in  substance,  that  he  was  present  at  a  con- 
versation between  his  father  and  the  plaintiff,  on  the  13th  of 
November,  in  which  Arleth  said  to  plaintiff  he  would  not  de- 
liver any  more  slops  under  the  contract,  and  that  plaintiff* 
must  take  his  hogs  away,  as  he  had  broken  the  contract  in 
not  having  the  hogs  there  on  the  10th  of  November.  This 
witness  says  that  after  some  further  conversation  between 
Arleth  and  White,  Arleth  agreed  to  furnish  slops  at  the  con- 
tract price,  but  not  for  any  certain  time,  nor  in  any  certain 
quantity.  The  witness  does  not  say  that  the  plaintiff.  White, 
assented  to  the  proposed  modification  of  the  contract.  The 
21 
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defendant  also  introduced  several  witnesses  tending  to  prove 
that  the  plaintifiTs  hogs  were  not  at  the  distillery  on  the  10th  of 
November,  and  that,  therefore,  he  was  not  ready  to  receive  the 
slops  according  to  his  contract  The  case  was  committed  to 
the  jury  upon  this  evidence,  and  the  jury  were  instructed  by 
the  court,  that  if  they  believed  the  original  contract  had  been 
changed.or  modified  by  the  parties,  and  that  both  partieB 
had  recognized  and  acted  under  such  modified  contract,  the 
plaintiff  was  not  entitled  to  recover  under  the  original  eon- 
tract,  on  which  he  had  declared  in  this  action,  and  that  in 
that  case  their  verdict  must  be  for  the  defendants.  The 
credit  and  weight  to  be  given  to  the  evidence  as  to  the 
change  of  the  contract,  was  left  to  the  jury  on  the  evidence. 
And  the  jury  were  instructed,  that  if  there  was  no  change 
in,  or  rescission  of  the  original  contract,  the  defendants 
were  liable  for  a  breach  of  that  contract,  and  that  the  rale 
of  damages  was  the  diiSerence  between  the  price  at  which 
defendants  agreed  to  deliver  the  slops,  and  their  actual  ma^ 
ket  value  at  t&e  time  they  should  have  been  delivered.  The 
jury  came  to  the  conclusion,  on  the  evidence,  that  the  orig- 
inal contract  was  in  force,  and  computed  damages  accord- 
ingly for  the  plaintifif.  It  was  the  province  of  the  jury  to 
pass  on  the  evidence  as  to  a  change  of  the  contract ;  and, 
having  done  so,  according  to  their  views  of  the  weight  of 
the  evidence,  the  court  does  not  feel  warranted  in  distorb- 
ing  the  verdict  as  being  against  evidence. 

The  newly-discovered  evidence  of  the  defendants  ia  to 
the  efifect,  that  Leslie,  the  witness  for  the  plaintiff,  was  not  at 
the  distillery  with  the  hogs  on  the  10th  of  November.  The 
affidavits  are  by  no  means  conclusive  on  this  point  But  a 
new  trial  can  not  be  granted  on  this  ground ;  because  the 
effect  of  the  evidence  is  only  to  impeach  or  contradict  a  wit^ 
ness  who  testified  on  the  trial.  If  produced,  the  evidence 
would  be  only  cumulative.  If  a  new  trial  were  granted  on 
this  ground,  and  this  evidence  introduced,  it  would  not  be 
material  and  relevant.  The  only  effect  would  be  to  show  that 
plaintiff'  was  not  ready  to  recdve  the  slope  on  the  10th  of 
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November ;  bat  if  tbis  were  bo,  it  would  be  no  ground  for  a 
forfeiture  of  the  contract,  and  defendant  would  have  his 
remedy  by  action,  for  a  breach  of  4jie  contract.  A  court 
will  not  grant  a  new  trial  on  the  ground  of  newly-discov- 
ered evidence,  unless  satisfied,  if  a  new  trial  was  had,  a  dif- 
ferent result  would  follow. 

A  claim  of  excessive  damages  is  urged  as  a  ground  for  a 
new  trial.  It  is  impossible  for  the  court  to  know  on  what 
data  the  jury  estimated  damages;  but,  as  the  question  of 
damages  is  always  within  the  discretion  of  the  jury,  a  court 
will  not  set  aside  a  verdict  on  that  ground,  unless  the  dam- 
ages are  palpably  excessive ;  or,  if  the  action  is  on  a  con- 
tract, they  exceed  the  legal  liability  of  the  defendant  under 
the  contract.  Upon  the  first  ground  stated  there  is  no  rea- 
son for  disturbing  this  verdict;  for  if  the  contract  does  not 
limit  the  damages  to  be  recovered  for  a  breach,  to  a  specific 
sum,  upon  the  legal  rule  given  to  tjie  jury,  the  amount  of 
damages  was  easily  computed  by  the  jury,  and  the  amount 
returned  by  the  jury  does  not  exceed  the  rule,  and  is  not, 
therefore,  excessive.  But  it  is  insisted  by  the  defendant's 
counsel,  that  this  contract  limits  the  amount  of  recovery  for 
a  breach  to  |1,000,  and  that  the  jury  could  not  exceed  this 
sum.  This  point  was  not  pressed  by  counsel,  on  the  trial, 
and  no  special  instruction  being  asked  for,  the  court  did  not 
embrace  it  in  its  charge.  If  this  point  is  sustainable  in 
law,  the  verdict  must  be  set  aside.  The  court  will  now 
briefly  consider  the  two  questions  involved,  which  are: 
1.  Have  the  parties  fixed  by  their  contract  the  amount  of 
damages  to  be  recovered  for  a  breach ;  2.  If  there  is  no 
such  limitation  as  to  Arleth,  the  principal  in  the  contract, 
is  there  a  right  of  recovery  as  against  Shroth,  the  surety 
of  Arleth,  who  is  sued  jointly  with  him. 

It  will  not  be  necessary  to  inquire  whether,  under  tbe 
pleadings  in  this  case,  the  defendants  are  in  a  position  to 
urge  this  point.  Strictly  and  technically,  as  there  is  no 
plea  but  that  of  release  and  discharge  of  the  defendants 
from  their  contract,  there  is  an  admission  of  record  that 
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the  contract  is  as  set  forth  in  the  declaration^  and  that  dam- 
ages are  recoverable  as  claimed.    But  waiving  this  point,  is 
the  plaintiff  limited  by  this  contract  to  |1,000  damages, 
either  as  against  the  principal  or  the  snrety  ?    Without  re- 
citing the  contract  at  length,  it  will  be  sufficient  to  state  its 
substance.     Taken  as  a  whole,  it  is  a  contract  by  which  the 
defendant,  Arleth,  a  distiller,  agrees  to  supply  the  plaintiff 
for  one  year  from  November  10, 1858,  daily,  Sundays  ex- 
cepted, the  slops  for  feeding  hogs  which  will  be  produced 
by  an  average  of  three  hundred  bushels  of  grain  per  day, 
with  the  right  reserved  by  Arleth  to  put  an  end  to  the  con- 
tract at  the  expiration  of  six  months.    And  the  plaintiff 
binds  himself  to  pay  for  the  slops  at  the  rate  of  six  and  one- 
half  cents  the  bushel,  through  the  whole  year,  if  Arleih 
shall  elect  to  continue  the  contract'  after  the  end  of  six 
months,  and  to  pay  for  the  slops  every  two  weeks.    Arleth 
agrees  to  furnish  tubs  for  the  slops,  and  fill  the  slops  into 
the  tube,  and  pens  for  six  hundred  hogs.    And  the  parties 
agree,  that  if  during  the  year  the  distillery  should  be  burnt, 
or  otherwise  injured,  Arleth  is  to  be  relieved  from  the  con- 
tract for  the  time  necessary  to  repair  or  rebuild.    Then 
comes  the  sixth  clause  in  the  contract,  which  is  in  thefie 
words:  ^^The  said  Arleth  binds  himself  to  the  sud  Wbite^ 
his  representatives  or  assigns,  in  the  penal  sum  of  |1,000, 
that  he  will  run  on,  and  furnish  slop  for  the  period  of  six 
months,  commencing  on  November  10, 1858,  and  he  gives 
Andrew  Shroth  as  his  surety  for  the  performance  of  this 
condition.    And  the  said  Andrew  Shroth  hereby  agrees  to 
be  the  surety  of  said  Arleth,  by  signing  his  name  to  this  in- 
strument.   It  is  then  provided,  that  if  Arleth  should  decide 
to  furnish  the  slop  for  the  whole  year,  Shroth  will  continae 
hia  surety  in  the  same  manner  as  for  the  first  six  months. 
By  the  last  clause  in  the  contract,  White  agrees  that  if  he 
should  refuse  to  take  and  pay  for  the  slops,  at  any  time, 
according  to  the  agreement,  he  will  pay  to  Arleth  ^  the  sum 
of  one  thousand  dollars  as  liquidated  damages,  for  the  pay- 
ment of  which,  he,  and  Andrew  Shroth  as  his  surety,  hereby 
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bind  themselves."  This  contract  is  somewhat  peculiar  im 
this — ^that  the  same  person  is  surety  for  both  the  contracting 
parties ;  and  in  this^  also,  that  in  that  part  of  the  contract 
in  which  Shroth  binds  himself  that  Arleth  shall  supply  the 
slop,  as  provided  for  in  the  contract,  the  sum  of  |1,000 
is  designated  as  a  penalty,  or  ^^  penal  sum,"  and  in  that 
part  of  the  contract  in  which  White  is  bound  to  pay  |1,000 
for  a  failure,  and  in  which  Shroth  undertakes  as  his  surety, 
it  is  called  ^^  liquidated  damages."  The  first  question  arising 
18,  whether  the  defendant,  Arleth,  is  liable  in  an  action  for 
a  breach  of  this  contract  for  more  than  the  |1,000  penalty 
named  in  the  contract  ?  There  can  be  no  question  that  the 
$1,000  is  to  be  viewed,  not  as  liquidated  damages,  but  as  a 
penalty.  The  language  of  the  contract,  as  well  as  its  char- 
acter, justify  this  construction.  The  defendants  expressly 
designate  it  as  *^  the  penal  sum  of  $1,000."  As  before  no- 
ticed, the  plaintifi'  agrees  that  as  to  him,  if  he  fails  in  the 
performance  of  his  part  of  the  contract,  the  $1,000  shall 
be  deemed  ^'  liquidated  damages."  The  words  may,  there- 
fore, be  well  presumed  to  have  been  understood  by  the 
parties.  The  authorities  are  numerous,  that  in  a  contract 
in  which  certain  acts  are  to  be  done,  or  omitted,  and  the 
contract  is  of  such  nature  that  the  actui^l  damages  are  sus* 
ceptible  of  computation  in  money,  and  a  sum  is  named  as 
a  penalty  or  forfeiture  for  a  violation,  it  is  to  be  viewed  as 
a  penalty  and  not  as  liquidated  damages,  and  in  such  case 
the  actual  damages  sustained  will  constitute  the  rule  of 
recovery.  Taylor  v.  Standifordy  5  Peters'  Condensed  Rep. 
210 ;  7  Wheaton,  13.  In  Sedgwick  on  Damages,  the  point 
is  very  fully  discussed  and  many  authorities  referred  to, 
English  and  American.  The  rule  seems  invariable,  that 
where  the  word  penal,  or  penalty,  is  used,  it  must  be  con- 
Btrued  as  being  so  intended  by  the  parties.  But  the  con- 
verse of  this  rule  does  not  hold.  There  are  many  cases  in 
the  Reports  to  the  effect,  that  though  the  sum  named  is 
called  liquidated  damages,  it  will  be  held  as  a  penalty  if  it 
Beems  from  the  contract  that  it  was  so  intended  by  the 
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parties,  and  the  justioe  of  the  caae  requires  BQch  a  constnie- 
tion. 

In  this  contract,  it  is  fair  to  infer  it,  as  the  intention  of 
the  parties,  that  the  sum  named  as  the  penalty  in  case  of  a 
failure  hy  the  defendants,  was  inserted,  not  as  the  measare 
of  compensation  in  c^se  of  an  abandonment  of  the  con- 
tract, but  as  designed  to  secure  a  faithful  observance  of  its 
stipulations  by  White.  By  the  contract,  the  defcDdant, 
Arleth,  was  bound  daily  to  deliver  the  slops  certunly  for 
six  months,  or,  at  his  option,  for  a  year ;  and  White  was 
obligated  to  receive  the  slop,  and  pay  for  them  every  two 
weeks.  It  is  not  to  be  presumed  that  the  parties  intended 
the  |1,000  as  a  full  indemnity  under  any  circumstanceB  of 
failure  that  might  happen.  It  follows  that  the  jury  were 
not  limited,  in  the  compiitation  of  damages,  to  the  penalty 
named  in  the  contract  Considered  as  a  penalty,  it  was 
optional  with  the  plaintiff  to  sue  for  that  or  claim  the  actaal 
damages  which  he  could  prove  from  the  non-fulfillment  of 
the  contract  by  the  other  party.  The  rule  seems  to  be,  with. 
out  exception,  that  where  the  action  of  covenant  lies,  the 
parties  may  sue  either  for  actual  damages  or  for  the  penalty. 

It  is  conceded  that  a  surety  can  not  be  held  liable  beyond 
the  obligation  he  assumes.  Defendant's  counsel  contend 
that  he  only  assumed  a  liability  for  $1,000,  and  can  not  be 
held  responsible  beyond  that.  The  undertaking  by  defend- 
ants, Arleth  and  Sbroth,  must  be  viewed  as  joint.  Arleth 
agrees  that  he  will  run  the  distillery  for  six  months  and  sup- 
ply the  slop  daily;  and  Sbroth,  as  surety,  covenants  that 
Arleth  will  do  it.  It  is  a  joint  undertaking,  and  they  may 
be  jointly  sued.  The  measure  of  the  surety's  liability  i« 
the  same  as  that  of  Arletb,  and  he  is  liable  to  the  same 
extent.  If  Arleth  is  liable  for  actual  damages  beyond 
the  penalty  named,  his  surety  is  liable  to  the  same  extent 
Upon  the  whole,  the  court  can  see  no  ground  for  disturbing 
this  verdict.  Upon  the  law,  as  stated,  the  jury  had  a  right 
to  compute  the  actual  damages  sustained  by  the  plaintiff. 
The  amount  was  susceptible  of  easy  computation.    The 
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contract  proved  the  quantity  of  slop  which  Arleth  agreed 
to  deliver,  and  the  price  which  he  was  to  be  paid.  There 
was  clear  proof  of  the  qnantity  delivered  during  the  six 
months,  which  made  it  clear  what  the  deficiency  was. 
There  was  clear  proof  of  the  market  valne  of  the  slop  for 
the  period  during  which  there  was  a  failure.  The  average 
market  price  of  the  slope,  for  the  eighty-eight  days  during 
which  Arleth  &iled  to  deliver  the  slops,  was  fifteen  cents  a 
bushel ;  and  the  difibrence  between  that  and  six  and  one- 
half  cents,  the  contract  price,  was  the  rule  of  computation 
which  the  jury  pursued,  etc.  It  is  doubtless  true,  that  owing 
to  the  great  advance  in  the  price  of  grain  after  the  date  of 
the  contract,  its  performance  involved  great  loss  on  the  part 
of  Arleth.  But  this  was  his  misfortune,  for  which  the 
court  can  not  give  a  remedy. 
Motion  overruled. 


(aacuiT  COURT.) 
Junius  Judson  v.  Nathan  Oopb  and  Willum  B.  Hodgson. 

upon  the  usae  of  noTelty,  testimony  will  not  be  receiyed  to  show  what 
might  have  been  done  with  prior  machines.  This  is  mere  speculation^ 
and  not  fact. 

The  notice  of  special  matter,  required  under  section  16  of  the  act  of  1836, 
mast  give  the  name  of  some  person  who  had  knowledge  of  the  prior 
ose  at  the  place  indicated.  It  is  not  enough  to  name  the  parties  using 
the  thing — ^the  notice  must  state  the  name  of  some  witness. 

It  is  not  competent  for  a  defendant  to  show  use  in  a  foreign  country.  All 
that  the  statute  contemplates  is  proof  of  the  inyention  as  set  forth  In  a 
patent  or  printed  pablication. 

In  a  trial  at  law,  it  is  not  competent  to  compare  prior  machines  with  that 
nsed  by  the  defendant.  The  issues  of  novelty  and  infringement  are 
distinct,  and  the  testimony  upon  the  issue  of  novelty  must  be  confined 
to  a  comparison  of  the  prior  machines  with  that  of  the  patentee. 

Whether  a  mere  drawing,  unaccompanied  by  any  description  whatever,  can 
be  received  as  a  printed  public  work,  quatre. 
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The  superior  working  of  the  patented  machine,  as  distinguished  from  sU 
prior  machines,  may  be  eyidenoe  of  a  difference  in  principle,  sad  is 
competent  testimony  upon  the  issue  of  novelty. 

To  make  the  defense  of  prior  publication  in  a  foreign  country  available^  it 
must  appear  that  the  improvement  has  been  so  clearly  and  intelligibly 
described,  in  the  prior  publication,  as  that  the  invention  oould  be  msde 
or  constructed  by  a  competent  mechanic. 

Such  proof  of  prior  knowledge  must  be  anterior  not  merely  to  the  dsteof 
the  patent,  but  to  the  time  when  the  invention  was  actually  msde. 

Upon  the  issue  of  infringement^  the  jury  are  not  to  inquire  whether  the 
two  things  are  identical  in  structure,  form,  or  dimensions,  but  whether 
they  involve  substantially  the  same  mechanical  principles. 

This  was  an  action  on  the  case,  tried  before  the  Court 
and  a  jury.  The  suit  was  broaght  upon  the  patent  for 
"improved  valves  for  governors,"  granted  to  Junius  and 
Alfred  Judson,  and  more  fully  set  forth  in  the  report  of  the 
case  of  Judson  v.  Moortj  1  Bond,  285.  In  the  present 
action  the  manufacturers  and  patentees  of  the  infringing 
valve  were  sued.  The  defendants  plead  the  general  iesae, 
and  gave  long  notice  of  special  matter,  embracing  over 
forty  prior  valves,  and  upon  the  trial  the  testimony  of  one 
hundred  and  sixteen  witnesses  was  given  to  the  jury. 

Certain  rulings  in  the  progress  of  the  trial  are  believed  to 
be  of  value. 

A  witness  having  testified  to  the  use  of  a  certain  prior 
valve  upon  locomotives,  where  it  was  actuated  solely  by 
hand,  was  asked  by  defendants'  counsel : 

Ques. — What  change  would  have  to  be  made  in  order  to 
permit  this  valve  to  be  actuated  by  a  governor? 

Question  objected  to. 

Thb  Court. — This  witness  has  testified  that  in  1834  a 
valve  was  applied  to  railroad  locomotives ;  and  the  question 
is  asked  whether,  in  his  judgment,  it  could  be  used  in  con- 
nection with  a  governor,  so  as  to  regulate  the  steam  engine. 
It  seems  to  me  this  is  going  rather  into  the  region  of  specn- 
,  lation  than  of  fact;  and,  though  the  witness,  it  is  true,  is 
produced  as  an  expert,  still  his  opinion  is  for  a  different  par- 
pose.    What  this  valve  might  have  been  applied  to  is  a  mere 
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matter  of  speculation,  and  the  question  is  objectionable  in 
this  point  of  view.  I  suppose  it  is  going  too  far  to  ask  what 
might  have  been  accomplished.  It  is,  perhaps,  a  matter  of 
argument  for  the  jury,  but  the  question  is  whether  you  can 
give  evidence  of  the  speculative  opinions  of  the  witness. 
The  question  is  overruled. 

One  George  French  was  called,  who  examined  a  valve 
described  and  shown  in  '^  Lardner  on  the  Steam  Engine,"  a 
work  published  in  London.  He  was  then  asked  by  defend- 
ants' counsel: 

Ques. — Have  you  any  knowledge  of  such  valve  being 
known  and  used  prior  to  1850,  by  James  Watt,  at  his  man- 
u£Eictory  in  Birmingham,  called  Soho? 

Question  objected  to.  1.  Because  of  the  want  of  sufficient 
notice,  inasmuch  as  the  notice  does  not  state  ^^who  had 
knowledge"  of  the  use  of  the  said  valve  by  James  Watt; 
and  2.  Because  no  proof  of  foreign  use  can  avoid  an  Amer- 
ican patent.    The  proof  must  be  confined  to  the  publication. 

The  notice  averred  that  the  patented  valves  ^^  were  in  use 
in  foreign  countries,  and  described  in  certain  printed  pub- 
lications anterior,  etc.,  and  used  by  James  Watt  and  Mr. 
Matthew  Boulton,  in  the  city  of  Birmingham,  at  the  man- 
ufactory of  Boulton,  known  as  ^  Soho,'  England,  and  else- 
where in  England  and  Scotland." 

The  witness,  French,  was  named  in  another  part  of  the 
notice,  as  possessing  knowledge  of  the  use  of  valves  in 
America,  but  not  at  "  Soho,"  in  England. 

The  Court. — I  think  this  question  never  has  been  raised 
here  before.  The  notice  under  which  the  evidence  pur- 
ports to  be  produced  sets  forth  that  the  invention  patented 
by  Judson  was  known  in  foreign  countries  prior  to  the  date 
of  this  patent,  and  was  described  in  certain  printed  pub- 
lications before  the  date  of  his  discovery,  and  then  goes  on  to 
affirm  that  it  was  used  by  James  Watt  and  Matthew  Boul- 
ton, in  the  city  of  Birmingham,  at  the  manufactory  of  Boul- 
ton, known  as  "  Soho,"  in  England.  It  does  not  set  forth 
the  name  of  the  person  by  whom  the  fact  is  to  be  proved. 
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bnt  Bimply  that  it  was  used  by  James  Watt  at  a  certain 
place  in  Birmingham.  Now,  I  think  the  statute  is  clear 
in  requiring  the  name  of  the  person  who  had  knowledge 
of  the  nse,  and  the  place  where  it  was  nsed.  As  in  this 
case,  if  the  averment  had  been  that  the  witness  French,  re- 
siding at  a  certain  place  described,  had  knowledge  of  the 
fSact  that  James  Watt  had  known  and  used  this  invention 
in  England,  perhaps  the  proof  would  be  competent.  If 
the  notice  had  averred  that  this  witness  had  knowledge  of 
the  use  of  this  invention,  at  Birmingham,  at  the  time 
stated,  the  question  perhaps  might  be  admisdble. 

I  must  say  that  I  entertain  very  serious  doubts  whether 
you  can  go  beyond  the  publication  itself.  The  statute  is 
express  in  declaring  that  the  prior  use  and  knowledge  of 
the  invention,  and  use  in  foreign  countries,  does  not  affect 
the  validity  of  the  patent  in  this  country,  unless  that  in- 
vention  had  been  described  in  a  printed  publication,  or  had 
been  patented  in  a  foreign  country. 

It  seems  to  me  where  the  invention  has  been  described, 
or  has  been  patented,  it  is  not  competent  for  the  defendant 
to  show  the  use  in  a  foreign  country.  All  that  the  statute 
contemplates  is  the  proof  of  the  existence  of  the  invention 
as  set  forth  in  a  patent  or  publication.  If  the  identity  of 
the  two  things  can  be  established  to  the  satisfaction  of  the 
jury,  the  fact  of  the  publication  in  a  foreign  country  is  just 
as  fatal  as  if  there  were  positive  proof  that  the  thing  had 
been  known  and  used  at  a  specified  place. 

A  witness  having  explained  a  valve  described  in  "  Tred- 
gold  on  the  Steam  Engine,"  was  asked  by  defendants' 
counsel : 

Ques. — How  does  the  valve  described  by  Tredgold  re- 
semble the  Cope  &  Hodgson  (defendants')  valve? 

Objected  to ;  because  the  issues  of  novelty  and  infringe* 
ment  are  distinct  Prior  valves  can  only  be  compared  with 
the  patented  valve  upon  the  issue  of  novelty ;  the  defend- 
ants* valve  can  only  be  compared  with  the  plaintiffs  upon 
the  issue  of  infringement. 
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Ths  Coubt. — ^Yoa  may  ask  how  it  reBembles  the  plaint- 
iffs valve,  but  when  yon  ask  how  it  resembles  the  defend- 
ants' valve,  yon  might  jnst  as  well  ask  how  it  resembles 
anything  else.  Of  course  it  is  competent  for  defendants 
to  show  prior  knowledge  and  use  of  any  valve  that  is  sub- 
stantially like  that  patented  by  this  plaintiff.  To  show 
prior  knowledge  and  use  of  a  valve  substantially  like  that 
patented  by  the  plaintiff,  is  one  of  the  issues  of  this  case. 
All  evidence  tending  to  that  point  is,  undoubtedly,  admis- 
sible. But  I  can  not  see  how  any  comparison  is  to  be  in- 
stituted between  the  Cope  &  Hodgson  valve  and  the  one 
described  in  that  book.  I  do  not  see  how  it  tends  to  en- 
lighten the  jury  upon  either  of  the  issues. 

The  defendants  had  given  notice  that  the  patented  valves 
were  described  in  certain  printed  publications,  anterior,  etc., 
and  that  ^^  the  descriptions  in  said  printed  publications,  and 
in  which  reference  is  made  to  such  valves,  are  as  follows, 
viz :"  In  the  list  which  followed  was  named,  among  others, 
a  certain  German  work,  which,  when  offered  in  evidence, 
consisted  of  plates  or  drawings  only,  without  any  printed 
description. 

This  proof  was  objected  to. 

The  Court. — ^I  suppose  it  is  not  a  matter  of  great  im. 
portance  in  this  case,  but  I  should  hesitate  very  much  to 
accept  a  mere  drawing,  unaccompanied  by  any  description 
whatever.  I  think  it  is  not  admissible  under  the  present 
notice. 

The  defendants  having  rested ,  without  attacking  the  utility 
of  the  patent,  but  having  offered  much  proof  to  show  want 
of  novelty,  the  plaintiff  ofiered  to  read  a  deposition  to  show 
the  superior  working  of  the  Judson  valve,  to  the  prior 
valves  that  had  been  offered  in  evidence.  To  this  proof 
the  defendants  objected  as  follows : 

"  We  object  to  the  deposition,  and  all  other  proof  of  this 
nature,  because  it  only  proves  utility,  which  we  do  not 
deny.    The  Superior  workings  of  Judson's  valve  can  not 
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prove  its  novelty,  or  the  inferior  workings  of  the  old  valves 
prove  that  they  differ  from  Jadson's/' 

Thb  Coubt. — ^If  the  evidence  were  not  offered  on  the 
qnestion  of  utility,  I  should  hesitate  to  admit  it.    It  is  trae, 
as  the  case  now  stands,  that  the  utility  of  the  plaintiffs  in- 
vention has  not  been  directly  impeached,  and  is  not  con- 
troverted.   The  plaintiff  having  rested  upon  the  presamp- 
tion  arising  from  the  patent  itself,  it  would  not  be  admis- 
sible to  show  it  was  of  utility.    The  only  question,  as  I 
suppose,  is  whether  it  may  not  be  received  upon  the  qaes- 
tion  of  novelty.    It  has  been  the  object  of  the  defendants 
to  show  that  the  plaintiff's  invention  was  not  original  with 
him — not  new — ^and  that  therefore  his  patent  was  not  a 
valid  one ;  and  in  support  of  that  proposition,  they  have 
introduced  evidence  of  valves  in  use  at  different  places  be- 
fore the  date  of  this  patent,  which,  they  claim,  embodied 
the  same  principle  as  the  plaintiffs  valve  in  regard  to  the 
nature  of  the  openings  and  principles  of  graduation.    It  is 
very  evident,  from  this  aspect  of  the  case,  that  there  may 
be  a  question,  not  free  from  difficulty,  as  to  the  identity  of 
the  plaintiffs  invention  with  the  valves,  in  regard  to  which 
evidence  has  been  offered.     ]^ow  the  only  question  is, 
whether  it  is  competent  for  the  plaintiff  to  offer  evidence  of 
the  utility  of  his  invention — ^that  in  its  practical  operation 
it  produces  results  which  have  never  been  produced  by  any 
valves  used  before,  and  would  this  assist  the  jury  in  com- 
ing to  a  conclusion.    I  do  not  suppose  it  would  be  compe- 
tent for  one  claiming  under  a  patent,  to  rest  the  novelty  of 
the  invention  solely  upon  the  fact  that  it  may  be  superior; 
but  it  does  seem  to  me,  as  the  case  now  stands  before  this 
jury,  it  will  be  a  matter  that  will  tend  to  lead  them  to  a 
just  conclusion  upon  the  question  of  novelty,  if  the  plaint- 
ifi'  can  show  upon  testimony,  that  the  working  of  this  in- 
vention is  different,  and  decidedly  superior  in  its  results. 
I  think  this  point  was  ruled  very  distinctly  by  Judge  Nel- 
son, in  the  case  referred  to,  and  we  admitted  such  evidence 
in  a  former  case  here,  and  it  strikes  me  as  being  based 
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•  upon  very  good  sense,  and  I  have  no  doubt  it  is  very  sound 
law.  There  may  be  cases  in  which  the  miod  of  the  jury 
will  be  much  aided  by  evidence  of  the  practical  workings 
of  the  invention ;  and  if  the  superiority  is  marked  and  de- 
cided, it  is  possible  it  might  determine  the  question.  Of 
course,  in  whatever  testimony  is  offered,  it  must  appear  to 
the  jury  that  it  was  the  thing  patented  to  which  the  testi- 
mony refers.    I  shall  therefore  admit  the  evidence. 

The  charge  of  the  court,  in  Judson  v.  Moore^  having  been 
^ven  in  full,  certain  portions  only  of  the  charge  in  the 
present  case  are  reported. 

Q.  M.  Lee  and  S.  S.  Fisher ^  for  plaintiff. 

a  B.  CoUier,  J.  L.  Miner,  E.  W.  Kittredge,  and  M.  W. 
Oliver,  for  defendants. 

Chabgb  of  thb  Court: 

There  are  three  questions  in  this  case.     The  first  is  a 
question  of  law.    Its  decision  devolves  entirely  upon  the 
court,  and  upon  that  point  I  shall  present  my  views  very 
briefly.   It  is  objected  to  this  patent,  in  the  first  place,  that  it 
is  void  upon  its  face ;  that  it  does  not  appear  with  reasona- 
ble certainty  what  the  patentee  claims  as  new,  or  as  his 
invention,  and  that  he  does  not  sufiEiciently  describe  in  his 
specification  or  claim  in  what  that  invention  consists.    This 
objection  is,  in  substance,  that  the  specification  or  claim 
does  not  disclose,  legally,  a  patentable  subject,  and  that  the 
patent  is  therefore  invalid  on  its  face.    The  invention  itself 
the  patentee  has  called  ^^  Improved  Valves  for  Governors." 
That  is  the  designation  or  title  contained  in  the  patent.    In 
the  preliminary  part  of  this  specification,  he  refers  to  the 
fact  that  valves  for  governors,  to  regulate  the  admission  of 
steam  into  the  proper  passages  of  an  engine,  had  been 
known  before ;  that  fact  is  clearly  and  distinctly  admitted, 
bat  it  is  claimed  that  they  had  failed  to  effect  perfect  and 
entire  uniformity  in  the  action  of  the  engine^  .that  the 
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engine  was  subjected  to  vibrations  and  pertarbations  that 
detracted  seriously  from  its  efficiency  and  utility,  and,  to 
remedy  this  defect,  the  patentee  proposes  the  invention  for 
which  thb  patent  wfts  granted.  This  object  he  sets  forth 
in  these  words  in  his  specification  :  *^  The  object  of  oar  in- 
vention is  to  decrease  the  perturbation  of  steam  engines, 
caused  by  the  tension  of  the  steam,  or  the  resistance  or 
load,  and  the  more  efiectualiy  to  check  any  undue  increase 
or  decrease  in  the  motion  of  the  engine,  than  can  be  effected 
by  any  plan  known  prior  to  our  invention ;  and,  to  this 
end,  the  nature  of  our  invention  consists  in  making  the 
steam  passage  or  passages  controlled  by  the  governor  valve 
or  valves,  so  that  the  area,  or  sum  of  the  areas,  of  the  pas- 
sage or  passages  shall  gradually  increase  in  capacity  not 
only  by  the  amount  of  motion  which  uncovers  it,  but  so 
that  the  amount  of  area  opened  by  any  given  amount  of 
motion  shall  be  gradually  greater  toward  the  fully  open 
end,  by  means  of  which  any  tendency  to  increase  the  mo- 
tion of  the  engine  shall  be  checked,  by  reducing  the 
area  of  the  steam  passage  to  a  greater  extent  than  would 
be  due  to  the  amount  of  motion  given  to  the  valve,  and  the 
tendency  to  decrease  the  motion  of  the  engine  shall  be 
checked  by  increasing  the  area  of  the  steam  passage  to  a 
greater  extent  than  would  be  due  to  the  motion  of  the 
valve  alone,  imparted  by  the  governor,  under  the  change 
of  speed  of  the  engine/' 

I  will  read  to  you,  here,  a  passage  from  the  charge  of  the 
court  to  the  jury,  in  the  former  case,  as  being  the  opinion 
of  the  court  at  this  time : 

^  The  patentee  then  describes  the  mode  of  constructing 
his  improvement,  and  the  principle  of  its  action,  and  then 
sets  forth  the  limitation  of  his  claim,  which  it  is  proper  to 
do  in  all  specifications  where  a  patent  is  for  an  improve- 
ment on  what  was  known  before,  and  which  is  done  to 
guard  against  claiming  what  was  previously  known.  He 
says  he  does  not  limit  his  invention  to  any  particular  form 
of  valve,  and  refers  to  valves  with  circular  apertures^  as  not 
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having  an  increase  or  decrease  of  capacity  proportioned 
to  the  range  of  motion."  Finally,  in  the  summing-up,  he 
says :  ^^  What  we  claim  as  our  invention,  and  desire  to  se* 
care  by  letters  patent,  is  making  the  opening  or  openings, 
controlled  by  the  governor  valves  of  steam  engines,  of  grad- 
ually increasing  capacity  from  the  closed  toward  the  open 
position,  substantially  in  the  manner,  and  for  the  purpose 
specified." 

There  is  no  question  but  that  the  claim  is  for  a  distinct 
and  independent  improvement,  and  not  for  a  combination. 
The  claim  is  for  an  improved  valve,  and  that  valve  to  oper- 
ate in  connection  with  a  governor.  There  is  no  claim  of 
an  invention  disconnected  from  the  governor;  it  is  simply 
a  claim  to  an  invention  of  an  improved  valve,  to  be  oper* 
ated  upon  in  connection  with  and  by  the  aid  of  the  gov* 
emor.  In  deciding  whether  the  subject  of  this  invention 
is  set  forth  in  a  clear  and  intelligible  manner,  so  that  we 
can  understand  its  precise  character,  it  is  necessary  to  take 
the  whole  specification  together,  not  simply  the  summary, 
at  the  conclusion,  but  the  entire  paper;  and  the  single 
point  is  whether,  taking  the  whole  specification  together, 
there  is  a  subject  set  forth  and  described  which  in  itself  is 
patentable,  and  whether  it  is  so  clearly  described  that  it 
can  be  understood,  and  the  precise  character  of  the  inven* 
tlon  known. 

I  see  no  reason  for  the  conclusion  that  his  description  of 
the  invention  is  so  uncertain  and  ambiguous  that  it  can  not 
be  sustained  as  a  patentable  subject.  I  will  not  go  more 
fully  into  an  analysis  of  these  specifications.  They  appear 
to  my  mind  to  be  sufficiently  clear. 

The  second  point  is  the  alleged  want  of  novelty  in  this 
invention.  It  is,  of  course,  the  right  of  the  defendant  sued 
for  an  infringement  of  a  patent,  to  contest  the  novelty  of 
the  invention,  and  to  prove,  if  he  can,  that  the  invention  or 
improvement  was  known  before,  and  the  patentee  was  not 
ia  fact  the  first  inventor.  The  only  limitation  to  this  right 
of  defense,  on  the  part  of  one  sued  for  an  infringementi  to 
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prevent  the  plaintiff's  being  taken  by  surpiisei  is,  that  the 
defendant  should  give  notice  thirty  days  prior  to  the  trial, 
of  the  place  where  the  improvement  has  been  used^  and  the 
name  and  residence  of  the  person  to  whom  such  prior  use 
was  known.  *  Notice  has  been  given  to  the  plaintiff  that  this 
invention  had  previously  been  known,  and  was  in  use  in 
various  places  in  this  country,  and  also  in  foreign  countries. 

However,  it  is  not  proof  of  the  want  of  originality  or 
novelty  in  the  invention  for  which  an  American  citizen  has 
procured  a  patent,  that  it  may  have  been  known  or  used  in 
a  foreign  country,  unless  it  appears  that  the  invention  or  im- 
provement was  patented  in  such  foreign  country,  or  there 
described  in  some  public  work.  But,  if  it  is  proved  that 
the  invention,  or  something  substantially  like  it,  has  been 
described  in  a  book,  or  has  been  the  subject  of  a  patent  in 
the  foreign  country,  it  is  a  good  defense  to  an  action  for 
infringement  in  this  country.  Still  to  make  this  defense 
available,  it  must  also  appear  that  the  improvement,  which 
has  been  known  in  a  foreign  country,  has  been  so  clearly 
and  intelligibly  described,  as  that  the  invention  could  be 
made  or  constructed  by  a  competent  mechanic.  I  mean 
that  a  mere  suggestion  or  imperfect  description  of  an  in- 
vention would  not  be  sufficient  to  defeat  the  American  pat- 
entee. 

This  proof  of  prior  use  and  knowledge  must,  of  course, 
be  anterior  not  merely  to  the  date  of  the  patent,  but  to  the 
time  when  the  invention  was  actually  made.  The  jury  will 
remember,  from  the  evidence,  that  the  plaintiff  had  sub- 
stantially perfected  his  invention,  probably  in  the  month 
of  February,  1849,  so  that  all  the  proof  of  prior  use  and 
knowledge  must  go  back  of  that  period.  Proof  of  knowl- 
edge and  use  since  then  would  not  avail  the  defense. 

There  is  one  consideration  that  may  be  useful  to  the  jury 
in  determining  the  question  of  the  novelty  of  this  invention. 
You  will  have  noticed,  gentlemen,  that  the  court  in  the 
present  case,  permitted  evidence  to  go  to  you  of  the  prac- 
tical operation  of  plaintiff's  valve,  |with  a  view  to  show 
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that  it  was  different  and  superior  in  its  operation  to  any 
one  that  had  been  previously  known.  The  court  held,  and 
I  still  think,  correctly^  that  if  the  evidence  as  to  novelly 
and  originality,  involved  the  question  in  any  serious  doubt, 
proof  of  'the  actual  performance  of  the  valve  itself  was 
competent  to  go  to  the  jury  upon  the  question  of  the  nov- 
elty of  the  invention.  It  will  be  obvious  tfiat,  where  there 
is  doubt  upon  the  question  of  novelty,  and  where  the  evi- 
dence of  the  witnesses  leaves  it  uncertain  whether  the 
principle  of  the  valves  was  identical,  that  evidence  of  the 
superior  performance  and  utility  of  the  patented  improve- 
ment would  have  a  direct  bearing  upon  the  question  of 
novelty.  In  other  words,  if  the  jury  are  satisfied  that  the 
invention  patented  produces  a  result  decidedly  and  clearly 
different  from  any  which  had  been  produced  by  the  action 
of  any  prior  valve,  and  that  it  was  decidedly  superior  to 
any  other  in  its  operation,  it  would  certainly  afford  a  ground 
for  the  presumption  that  the  thing  itself  had  not  been  kuown 
before.  It  is,  therefore,  in  the  present  case,  proper  for  the 
jury  to  take  into  conrideration  the  evidence  that  has  been 
adduced  upon  that  point.  There  has  been  a  considerable 
amount  of  evidence  to  show  the  entire  success  and  efficiency 
of  the  Judson  valve  in  controlling  the  action  of  the  engine ; 
in  so  permitting  the  passage  of  the  steam  from  the  boiler  as 
to  produce  a  uniform  and  steady  action  of  the  engine,  and 
to  prevent  perturbations  and  vibration ;  and,  as  was  re- 
marked by  the  court  upon  the  late  trial,  I  still  retain  the 
opinion  that  it  will  often  happen  in  questions  of  this  nature, 
that  experiment  is  much  more  satisfactory  than  mere  theory. 
It  will  be  often  the  most  satisfactory  proof  of  real  character 
and  efficiency.  It  is  true  there  is  some  conflict  of  testimony 
on  this  point;  there  has  been  some  evidence  adduced  (upon 
the  part  of  the  defendants)  to  the  effect  that  the  Judson 
valve  was  not  more  complete,  or  successful,  or  efficient  in 
its  operation  in  controlling  the  action  of  tiie  engine  than 
the  old  butterfly  valve  previously  known.  It  will  be,  of 
oonrse,  for  the  jury  to  determine  the  weight  to  be  given  to 
22 
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the  testimony  on  either  side  of  this  qoestion.  The  number 
of  witnesses  undonhtedly  preponderates  very  much  in  favor 
of  the  superiority  and  complete  success  of  the  Judson  valve 
in  controlling  the  motions  of  the  engine.  If  the  jury  are 
satisfied  that  any  of  the  old  valves,  concerning  w^ich  testi- 
mony has  heen  given,  have  this  principle  of  graduation 
thronghout  all  tneir  range  of  opening,  of  coarse  it  will  lead 
them  to  the  conclasion  that  the  invention  is  not  new  and 
original.  If  they  should  find  that  this  principle  had  been 
previously  known  and  in  use,  though  not  carried  into  entire 
perfection,  and  yet  he  satisfied  that  the  principle  was  clearly 
and  perfectly  known  and  understood  beforehand,  such  proof, 
I  apprehend,  would  go  directly  to  the  question  of  the  novelty 
of  this  invention.  If,  on  the  other  hand,  they  believe  it  is 
a  new  discovery  and  application  of  a  new  and  important 
principle  to  the  control  of  steam  engines,  first  invented 
and  carried  to  perfection  by  this  patentee,  although  there 
may  have  been  imperfect  contrivances  before  which  did 
not  accomplish  the  purpose,  the  claim  of  novelty  on  die 
part  of  the  patentee  is  sustained. 

The  third  question  is,  whether  these  defendants  have  in* 
fringed? 

This  is  exclusively  a  question  for  the  jury.  It  is  incum- 
bent on  the  plaintiff  to  make  out  afiirmatively,  by  proofs  to 
your  satisfaction,  that  his  invention  has  been  infringed, 
before  he  would  be  entitled  to  your  verdict.  And  in  deter- 
mining this  question  of  identity,  I  state  what  is  families 
law,  that  the  jury  are  not  to  inquire  whether  the  two  things 
are  identical  in  structure,  form,  or  dimensions,  but  whether 
they  involve  substantially  the  same  mechanical  principles. 
It  will  be  palpable  to  the  jury  that  it  would  be  a  reproach 
to  the  patent  system  to  say  that  the  rights  of  the  patentee 
may  be  violated  or  infringed  by  a  mere  colorable  pretense, 
or  by  the  use  of  a  thing,  which,  having  a  different  appea^ 
ance  or  a  difierent  form,  nevertheless  involves  essentially 
the  principles  of  the  patented  invention. 

The  true  inquiry  is,  whether  the  thing  which  is  claimed 
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to  be  an  infringement,  does  sabstantially  involve  the  prin- 
ciples of  that  patented.  It  has  been  often  said,  in  trials  of 
tMfi  kind,  that  the  principle  of  a  machine  has  reference  to 
its  mode  of  operation,  not  to  any  abstract  principles  in- 
volved in  its  proportions  or  motion,  but  whether  as  oper- 
ating machines,  the  principles  of  the  two  are  essentially  and 
substantially  alike.  Where  this  substantial  identity  exists, 
the  party  sued  for  infringement  can  not  be  protected  in  the 
nse  of  what  is  substantially  the  invention  of  the  patentee. 
Whatever,  therefore,  may  be  the  form  of  the  valve  of  these 
defendants.  Cope  and  Hodgson,  if  it  embraces  the  principle 
of  the  graduated  increase  of  opening  throughout  its  entire 
range  of  action,  there  is  substantial  identity. 

There  is  no  claim  to  any  specific  amount  of  damages  on 
the  part  of  the  plaintifi^;  and,  I  understand  from  the  state- 
ment of  counsel,  that  thia  action  is  not  prosecuted  with  a 
view  to  the  recovery  of  damage.  But  if  the  jury  believe 
that  the  invention  is  new  on  the  part  of  Judson,  and  the 
defendants  have  infringed  upon  his  patent,  they  will  give 
a  verdict  for  nominal  damages.  There  is  nothing  claimed 
beyond  mere  nominal  damages. 

The  jury  found  a  verdict  for  the  plaintiff. 


(circuit  court.) 
The  XJnitbi)  States  v.  R.  M.  Corwikb  bt  al. 

The  taretiefl  apon  a  bond,  wherein  the  principals  have  obligated  themselvee 
to  the  United  States  to  open  a  ship  canal  three  hundred  feet  in  width, 
and  twenty  feet  in  depth,  and  keep  it  open  the  same  width  and  depth 
for  four  and  a  half  years  from  the  time  of  the  acceptance  of  the  work 
by  the  secretary  of  war,  are  discharged  from  all  liability  on  the.  same 
if  the  principals  do  not  perform  their  agreement  for  opening  the 
channel  according  to  its  terms,  and  the  government  accepts  the  work 
with  a  channel  only  eighteen  feet  in  depth  instead  of  twenty,  as  re- 
quired by  the  contract. 
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A  aurety  is  not  bound  beyond  tbe  teims  of  hit  contract,  and  his  litbility 
can  not  be  extended  or  enlarged  by  implication,  and  any  chsnge  in 
terms,  unless  expressly  assented  to  by  him,  releases  him  from  his  legal 
responsibility. 

Stanley  MalthewSj  for  United  States. 
JZ.  Jf .  Conoiney  for  defendants. 

Opinion  of  the  Court: 

This  is  an  action  of  debt  against  Richard  M.  C!orwine, 
John  A.  Corwine,  and  Wm.  Wiswell,  Jr.,  as  the  snretieB 
of  Waldo  Putnam  Craig  and  William  Russell  Righter. 
There  is  a  general  demurrer  to  the  declaration  on  which 
the  questions  submitted  to  the  court  are  presented.    The 
declaration  avers,  that  on  l^ovember  18,  1856,  the  de- 
fendants executed  a  bond  to  the  United  States,  in  the 
penalty  of  176,000,  to  be  void  on  the  condition  that  the 
said  Craig  and  Righter  should  faithfully  fulfill  their  written 
contract  of  the  same  date,  whereby  they  agreed  to  open  a 
straight  ship  channel  at  the  outlet  of  the  Mississippi  river, 
known  as  the  Pass  de  V  OutrCy  to  a  depth  of  twenty  feet, 
throughout  a  well-defined  width  of  three  hundred  feet,  to 
the  deep  water  of  the  Gulf  of  Mexico,  and  keep  the  same 
open  to  the  same  width  and  depth  for  the  period  of  four 
and  a  half  years  from  the  time  of  the  completion  and 
acceptance  of  the  work.    It  is  further  averred,  that  by 
the  said  contract  Craig  and  Righter  were  to  finish  the 
work  within  fifteen  months  from  the  said  If ovember  18, 
1866,  and  that  upon  its  completion  to  the  satisfiEiction  of 
the  secretary  of  war,  the  United  States  was  to  pay  them 
1126,000.    The  declaration  also  avers,  that  in  consideration 
of  the  agreement  of  said  Craig  and  Righter  to  keep  open 
the  said  channel  as  above  stated,  the  United  States  agreed 
to  pay  them  $86,000  for  the  period  of  four  and  a  half  yean, 
and  at  the  same  rate  for  the  further  time  they  shoold  keep 
said  channel  open,  until  the  appropriation  for  that  purpose 
should  be  exhausted.    It  is  also  recited  as  a  part  of  said 
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contract^  that  in  order  to  determine  whether  the  agreement 
to  keep  open  the  said  channel  had  heen  complied  with^ 
the  secretary  of  war  shonld  appoint  an  officer  or  officers 
to  examine  the  work,  at  such  time  aa  he  might  deem  nec- 
eeeary;  and  that,  if  the  secretary  should  be  satisfied  from 
the  report  of  such  examinations  that  the  channel  had  been 
constantly  maintained  of  the  width  and  depth  before  stated, 
at  the  expiration  of  one-third  of  said  period  of  four  and  a 
half  years,  eighty  per  cent,  of  one-third  of  the  amount  of 
the  contract  to  keep  said  channel  open  was  to  be  paid  to 
said  Cnug  and  Righter,  and  one-third  more  at  the  expiration 
of  two-thirds  of  the  said  time,  and  the  balance  at  the  end 
of  said  four  and  a  half  years. 

The  declaration  then  avers  that  Craig  and  Righter  pro- 
ceeded to  execute  said  contract  to  open  said  channel ;  and 
that  on  September  10, 1858,  they  had  opened  the  same 
at  the  width  of  three  hundred  feet,  and  with  the  depth 
of  eighteen  feet ;  and  that  on  that  day  the  work  was  ac- 
cepted by  the  secretary  of  war,  and  the  contract  price  of 
$125,000  was  then  paid  in  full. 

The  breach  of  the  condition  of  the  bond,  as  assigned,  is 
that  Craig  and  Righter,  since  the  said  September  10, 
1858,  have  not  kept  the  said  channel  open,  with  a  width  of 
three  hundred  feet,  and  the  depth  of  eighteen  feet,  and  that 
thereby  an  action  has  accrued  against  the  defendants,  as 
the  sureties  of  Craig  and  Righter. 

The  second  count  of  the  declaration  is  upon  a  bond  which 
recites  a  contract  identical  with  that  set  forth  in  the  first, 
with  the  exception  that  it  refers  to  the  opening  of  another 
channel  at  the  mouth  of  the  Mississippi.  There  is,  of 
course,  no  occasion  for  the  separate  consideration  of  the 
two  counts. 

It  is  not  my  purpose  to  examine  all  the  points  of  excep- 
tion to  the  declaration  urged  in  support  of  the  demurrer. 
There  is  one,  which,  in  my  judgment,  is  conclusive  as  to 
the  plaintiff's  right  to  recover  against  these  defendants  on 
the  cause  of  action  set  out  in  the  declaration.    The  point  of 
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this  exception  may  be  stated  thus:  That  the  declaration 
shows  on  its  face  that  Craig  and  Righter  did  not  perform 
their  agreement  for  opening  the  channel,  according  to  its 
terms,  and  that  the  government  accepted  the  work  with  a 
channel  of  only  eighteen  feet  in  depth,  instead  of  twenty, 
as  required  by  the  contract,  without  any  averment  that  the 
defendants,  had  any  knowledge  of,  or  assented  to  snch 
modification.  On  this  ground,  it  is  insisted  the  sureties  in 
the  bond  are  relieved  from  all  liability  and  that  this  action 
can  not  be  maintained  against  them. 

The  contract,  as  has  been  stated,  obligated  Craig  and 
Bighter  to  make  the  channel  of  a  specified  width  and 
depth,  and  to  keep  it  open,  of  that  width  and  depth,  for 
four  and  a  half  years  from  the  time  of  the  acceptance  of 
the  work  by  the  secretary  of  war.  The  defendants  be- 
came their  sureties  in  a  bond  conditioned  for  the  faithfdl 
performance  of  these  stipulations.  The  work  was  accepted 
by  the  secretary  of  war  and  paid  for  in  full,  as  if  completed 
according  to  tiie  contract.  The  government  had  a  right 
to  forego  the  terms  of  the  contract,  in  regard  to  the  depth 
of  the  channel,  and  to  accept  one  of  less  depth.  In  doing 
this,  the  obligation  of  the  contract  as  to  the  dimensions  of 
the  channel  was  at  an  end,  both  as  to  the  principals  and  the 
sureties,  and  the  government  was  estopped  from  asserting 
any  claim  for  a  violation  of  that  part  of  the  contract  It 
was,  in  effect,  the  substitution  of  a  new  contract  for  that 
originally  entered  into  by  the  parties.  But  it  is  daimed 
that  the  defendants,  as  sureties,  are'liable  upon  the  averment 
in  the  declaration  that  Craig  and  Kighter  ftfiled  to  keep 
open  the  channel  as  accepted  by  the  United  States.  There 
seems  to  be  an  incongruity  between  the  contract  set  out  in 
the  declaration  and  the  averment  of  its  breach.  In  other 
words,  the  declaration  avers  a  breach  of  a  contract,  for  the 
performance  of  which  these  defendants  contracted  no  obli* 
gation  as  sureties.  Their  undertaking  was,  that  a  channel 
twenty  feet  in  depth,  made  in  all  respects  according  to  the 
requirement  of  the  contract,  should  be  kept  open  for  a 
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specified  time.  The  TJnited  States  waived  that  part  of  the 
contract  which  specified  the  depth  of  the  channel,  and  ac- 
cepted the  work  with  a  channel  of  a  less  depth.  The  sure- 
ties are  in  no  sense  parties  to  this  arrangement,  and  there- 
fore not  bonnd  by  it. 

There  is  no  principle  better  settled  than  that  a  snrety  is 
not  bonnd  beyond  the  terms  of  his  contract,  and  that  his 
liability  can  not  be  extended  or  enlarged  by  implication ; 
and  any  change  in  its  terms,  nnless  expressly  assented  to  by 
him,  releases  him  from  his  legal  responsibility.  This  is 
fieimiliar  law-— so  long  and  so  well  settled  that  it  is  not  nec- 
essary to  cite  the  numerous  cases  by  which  it  is  sustained* 
Its  application  to  the  present  case  is  so  apparent,  as  not  to 
admit  of  doubt  or  controversy.  As  already  stated,  these 
defendants  as  sureties,  guarantied  that  Craig  and  Bighter 
should  maintain  a  channel  of  a  specified  depth.  The  bond 
to  which  they  were  parties,  though  executed  at  the  same 
date  of  the  execution  of  the  contract,  could  not  take  effect, 
so  fkr  as  it  related  to  keeping  the  channel  open,  until  the 
channel  was  excavated  as  required  by  the  contract.  The 
averment  of  the  declaration,  however,  is  that  such  a  channel 
has  not  been  made,  and  was  not  insisted  on  by  the  govern- 
ment. It  follows  as  an  inevitable  conclusion,  that  the  con- 
dition on  which  alone  the  sureties  became  bound  for  the 
maintenance  or  continuance  of  the  channel,  and  on  which 
their  obligation  was  to  attach,  did  not  occur.  There  never 
was  a  channel  of  twenty  feet  depth,  and  their  undertaking 
to  keep  it  open  was  never  operative,  and  is  of  no  obligation 
on  them.  The  contract  provided  that  the  work  should  be 
inspected  by  an  officer  to  be  appointed  by  the  secretary  of 
war ;  and  if  it  appeared  from  his  report  ^*  that  the  work  has 
been  properly  executed,  and  that  a  straight  channel  of  the 
above  width  and  depth  actually  exists,"  it  was  to  be  paid 
for ;  but  if  it  should  be  found  ^Hhat  the  work  had  not  been 
completed  agreeably  to  the  contract,"  the  contractors  were 
to  receive  no  pay  for  what  they  had  done.  It  is  clear^ 
therefore,  that  the  acceptance  of  the  work  by  the  govern- 
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ment  before  a  channel  was  opened,  as  required  by  the  con- 
tract, left  nothing  on  which  the  guaranty  of  the  Bareties 
could  operate. 

This  view  would  seem  to  be  decisive  of  the  qnesdoa 
raised  on  this  demurrer,  and  it  is  not  a  material  inquiiy 
whether  the  interference  of  the  government,  and  its  accept- 
ance of  the  work  not  executed  according  to  the  contract, 
could  affect,  injuriously  or  otherwise,  the  interests  of  the 
sureties.    The  only  ground  on  which  it  is  claimed  that  the 
sureties  are  liable  is,  that  the  acceptance  of  the  work  in  its 
incomplete  state  has  not  placed  them  in  any  worse  condi- 
tion than  if  the  contract  had  been  strictly  complied  with, 
and  that  their  liability  on  their  undertaking  that  the  cbannd 
should  be  kept  open,  continues  unaffected  by  the  act  of  the 
government    The  first  reply  to  this  assumption  is,  that  any 
change  in  the  terms  or  obligation  of  a  surety,  without  his 
consent,  releases  him  from  liability.    And  it  is  well  settled, 
that  this  principle  applies,  even  in  cases  where  a  modifica- 
tion of  the  contract  is  favorable  to  the  sureties.    Bat  in 
this  case,  if  it  be  conceded  that  the  government  had  a  right 
to  waive  a  strict  performance  of  this  contract  on  the  part  of 
Craig  and  Bighter,  and  to  insist  on  the  continued  legal 
liability  of  the  sureties,  for  the  reason  that  they  were  not 
injured  by  the  act  of  the  government,  the  facts  will  not  sos- 
tain  the  position.    Their  obligation  was,  that  the  contract- 
ors should  keep  open  a  channel  of  the  depth  of  twenty  fe^ 
Now,  it  needs  no  argument  to  prove  that  a  channel  of  only 
eighteen  feet  in  depth  would  be  much  more  liable  to  fill  np 
or  become  obstructed  than  if  it  were  twenty  feet  deep. 
The  pressure  of  the  water  being  so  much  greater  in  the 
latter  case,  the  probabilities  that  the  channel  would  fill  up 
would  be  greatly  lessened ;  in  a  word,  there  is  a  palpable 
difference  in  an  undertaking  to  maintain  an  open  channel 
made  to  the  depth  of  twenty  feet,  and  one  but  eighteen  feet 
deep. 

I  will  only  add,  that  while,  in  my  judgment,  the  law  of 
the  case  is  with  these  defendants,  and  am  dear  that  this 
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action  can  not  be  maintained  against  them,  I  am  equally 
clear  that  no  claim  of  justice  is  invaded  by  holding  them  to 
be  exempt  from  liability.  Under  the  circumstances  of  the 
case,  an  opposite  conclusion  would  operate  inequitably  on 
them.  There  was  a  moral  obligation  on  the  goyernment, 
to  protect  the  rights  of  these  sureties  as  far  as  practicable, 
without  a  sacrifice  of  its  own  interest.  Under  the  contract, 
the  government  was  not  bound  to  pay  anything  for  the 
work,  unless  it  was  completed  according  to  the  terms  of 
the  contract.  If,  without  consulting  the  sureties,  it  wa6 
deemed  expedient  to  pay  the  ftill  contract  price  for  the  ex- 
cavation of  a  channel  but  partially  made,  they  are  fully 
justified  in  asserting  their  exemption  from  liability.  And 
it  would  be  a  most  rigorous  application  of  law  that  would 
enforce  the  payment  of  the  penalty  of  their  bond. 

But  without  further  discussion  of  the  points  presented  on 
this  demurrer,  I  am  led  unhesitatingly  to  the  conclusion 
that  it  must  be  sustained. 


(ciRcurr  COURT.) 
Isaac  Parbish  v.  Samuel  Danford  bt  al. 

Where  ft  valid  levy  was  made  opon  property  by  a  sheriff,  and  it  was 
wrongfdlly  removed  from  the  place  where  the  sheriff  had  left  it,  he 
had  a  right  to  take  possession  of  the  same  wherever  he  could  find  it, 
if  he  used  no  more  force  in  doing  so  than  was  absolutely  necessary, 
and  all  who  assisted  him  are  also  justified. 

The  question  of  fraud  is  one  of  law  and  fact.  The  court  declares  what  con- 
stitutes a  legal  fhind,  and  it  is  for  the  Jury  to  say  whether  the  eridenoe 
proves  the  fact  of  fraud. 

In  Ohio,  a  man  may,  under  some  circumstances,  prefer  one  creditor  to 
another,  if  it  is  done  in  good  faith,  and  no  fact  appears  from  which  a 
ftraudulent  intent  can  be  inferred. 

Ko  man,  knowing  himself  to  be  insolvent,  can  make  a  valid  disposition  of 
hit  property,  except  for  the  beneilt  of  creditors. 
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If  there  hM  been  ft  deliTery  of  property  and  tall  payment  made  in  good 
faitb,  the  right  of  the  purchaser  will  not  be  interfered  with ;  bat  if  the 
purchaser  hM  notice  of  a  fhiud  before  getting  possession  and  mskiiig 
payment  of  the  consideration,  the  creditors  may  intervene  and  the  ooo- 
tract  will  be  set  aside. 

The  execution  of  a  bond  of  indemnity  to  a  sheriff  making  a  lery,  makai 
the  person  so  executing  a  trespasser,  if  the  act  of  the  sheriff  wss 
illegal.    In  trespess,  all  who  are  liable  are  liable  as  principaU. 

If  the  parties  to  a  sale  and  purchase  of  property  intend  thereby  to  defraud 
creditors,  the  fact  that  a  full  consideration  was  p%id  will  not  msko  it 
yalid. 

Ifr.  UvanSf  for  plaintiff. 
Lee  ^  Fishery  for  defoDdants. 

Ohabgb  Of  THi  Coimx : 

This  is  an  action  in  trespass  brought  to  recover  damages 
for  the  unlawful  seizure  of  the  goods  of  the  plainti£ 
The  defendants  are  Samuel  Banford,  the  sheriff  of  Koble 
county,  Ohio,  John   Brownrig,  Wm.  Brownrig,  Hiram 
Caldwell,  and  Joseph  Caldwell.    Wm.  C.  Okey  was  also  a 
defendant,  but  has  been  discharged.    The  defendants  deny 
the  allegations  in  the  plaintiff's  declaration  by  a  plea  of  not 
guilty.    The  ground  on  which  the  plaintiff  seeks  to  recover 
is,  that  Danford  illegally  levied  on  his  property  to  satisfy 
an  execution  against  other  persons,  and  that  the  other  de- 
fendants were  aiders  and  abettors  in  the  trespass.    It  is 
not  controverted  that  if  the  property  taken  was  the  prop- 
erty of  the  plaintiff,  the  defendants  are  liable  as  trespassers. 
And,  if  liable  at  all,  they  are  all  liable,  as  in  trespass  all  are 
principals.    If  the  act  was  illegal,  all  who  were  present 
and  aided  in  it  are  guilty.    One  of  the  defendants,  John 
Brownrig,  was  not  present,  but  he  is  party  to  a  bond  of  in- 
demnity to  the  sheriff,  which  makes  him  a  trespasser  if 
the  act  of  the  sheriff  was  illegaL 

It  appears  that  on  October  20,  1869,  an  execution, 
issued  on  a  judgment  in  the  Common  Pleas  of  Noble 
county,  in  favor  of  Brooks,  Fahnestock,  and  others,  against 
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Joliii  W.  Brownrigy  Edward  M.  Panishy  and  John  Brown- 
rigy  for  more  than  ll^lOO  and  coste,  and  was  pat  into  the 
hands  of  the  sheriff  on  that'day.    On  the  2d  of  November, 
the  sheriff  levied  on  a  stock  of  goods  in  the  town  of  Sharon, 
in  Noble  county,  which  had  been  owned  by  E.  M.  Parriah 
and  John  Brownrig,  who  had  been  in  business  as  the  firm 
of  Brownrig  &  Parrish,  to  satisfy  the  execution  of  Brooks, 
Fahnestock  &  Co.    Before  the  levy,  that  is,  on  October  28, 
Brownrig  &  Parrish  made  a  sale  of  these  goods  to  the 
plaintiff,  and  the  validity  of  that  sale  is  the  only  question 
now  in  controversy.    The  goods  were  not  removed  at  the 
time  of  the  levy,  but  remained  in  the  room  in  which 
Brownrig  &  Parrish  had  done  business  till  the  14th  of 
November,  when    they  were  removed  by  the  sheriff  to 
a  room  in  Hopper's  tavern,  and  were    under  lock  and 
key    there    till    the    20th    of    December,    when    they 
were    removed    by    the    plaintiff    without   the  consent 
or  knowledge  of  the  sheriff,  to  a  room  in  the  basement 
of  the  Masonic  Hall,  in  the  town  of  Sharon.    And  on  the 
22d  of  December,  the  sheriff,  with  others    as  hia  assist* 
ants,  forcibly,  by  breaking  open  the  outer  door,  entered  the 
room,  retook  the  goods,  and  removed  them  to  the  town  of 
Caldwell,  the  county  seat  of  Noble  county.    As  to  these 
facts  there  is  no  controversy,  and  the  question  is,  was  the 
sheriff  and  his  assistants  guilty  of  a'  trespass  in  forcibly 
entering  the  Masonic  Hall  basement  and  retaking  the 
goods?    There  is  no  dispute  as  to  the  regularity  of  the 
original  levy.    Having  an  execution  against  these  defend** 
ants,  the  sheriff  had  a  right  to  levy  on  the  property  of  any 
one  of  the  defendants,  and  the  levy  was  a  legal  one,  if  the 
goods  were  the  property  of  Brownrig  &  Parrish  at  the 
time  they  were  levied  on.     It  is  clear,  too,  that  if  the 
original  levy  was  valid,  and  the  property  was  wrongfully 
removed  from  the  place  where  the  sheriff  had  left  it,  he 
had  a  right  to  reclaim  it  and  take  posssssion  of  it  wherever 
he  could  find  it,  if  he  used  no  more  force  in  doing  so  than 
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was  absolutely  necessary.    And  if  the  sheriff  was  jnstified 
in  retaking  the  property,  all  who  assisted  him  are  also 
jnstified.    It  is  apparent  that  this  case  turns  wholly  on  the 
question  of  the  title  to  this  property  on  the  2d  of  November, 
when  the  levy  was  made.   If  it  was  the  property  of  the  plaint- 
iff on  that  day,  the  sheriff  and  all  who  aided  him  were  tres- 
passers, and  liable  for  the  injury  sustained  by  plaintiff.   If 
it  belonged  to  the  defendants  in  execution,  the  sheriff  has 
done  no  more  than  his  duty.    A  sheriff  is  bound  to  levy 
on  the  property  of  the  defendant  in  execution,  and  is  liable 
if  he  levies  on  the  property  of  another  person.    In  this 
case  there  was   a  claim  of   property  interposed  by  the 
plaintiff  under  the  statute,  and  a  trial  by  a  jury  requested. 
The  sheriff  being  indemnified,  retained  the  property  and 
refused  to  call  a  jury.    The  bond  is  an  indemnity  to  the 
sheriff  for  selling  the  goods.      The  sheriff  had  an  un- 
doubted right  to  pursue  this  course,  but  in  doing  so  exposed 
himself  to  an  action  of  trespass  and  to  damages,  if  the 
claimant  of  the  property  made  good  his  title.    The  juiy 
may  consider  whether  the  refusal  of  the  sheriff  to  call  a 
jury,  as  requested,  is  evidence  of  malice  or  a  spirit  of  op* 
pression,  and  this  opens  .the  way  for  the  consideration  of 
the  question  of  the  ownership  of  the  property  on  the  2d  of 
November.    The  plaintiff  claims  it  under  a  written  coDtract 
of  sale  to  him  by  E.  M.  Parrish  and  John  W.  Brownrig,  dated 
October  28, 1859,  which  was  a  few  days  before  the  levy. 
By  this  contract  it  is  agreed,  in  substance,  that  Brownrig 
A  Parrish  sell  to  the  plaintiff  their  entire  stock  of  goods, 
estimated  at  |8,000,  in  consideration  of  which  the  plaintiff 
was  to  convey  to  Browning  &  Parrish  twenty-five  lots  in 
Parrish  City,  in  Iowa,  at  |10  a  lot,  and  other  lands  in  Har- 
rison county,  in  that  State,  such  as  Brownrig  k  Parridi 
shall  select  out  of  1,200   acres,  at  from  $4.50  to  |6  an 
acre.    And  it  is  provided  that  if  they  are  not  satisfied  with 
the  land,  the  plaintiff  shall  pay  |8,000  in  riz,  twelve,  and 
eighteen  months,  from  the  time  they  make  their  election. 
And  they  agreed  to  furnish  money  to  pay  for  the  freight  of 
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the  goods  to  Iowa,  which  was  to  be  refunded  in  sixty  days. 
On  the  24th  of  November  a  supplemental  contract  was  signed 
by  plaintiff,  and  by  E.  M.  Parrish,  acting  for  the  firm  of 
Brownrig  &  Parrish,  which  recites  that  Brownrig  &  Parrish 
had  failed  to  advance  money  to  pay  the  freight,  and  that 
such  part  of  the  contract  was  released.  It  was  then  agreed 
that  Iowa  lands  to  the  amount  of  |1,200  should  be  con- 
veyed to  E.  M.  Parrish,  and  |900  to  the  Brownrigs  in 
land,  and  after  deducting  some  credits  to  the  plaintiff, 
there  was  due  from  him  a  balance  of  |441,  which  was  pay- 
able in  money.  Was  this  a  bona  fide  and  valid  sale  7  Fraud 
vitiates  all  contracts.  The  question  of  fraud  is  one  of  law 
and  fact.  The  court  declares  what  constitutes  a  legal 
fraud,  and  it  is  for  the  jury  to  say  whether  the  evidence 
proves  the  fact  of  fraud.  Fraud  will  not  be  presumed,  and 
must  be  affirmatively  proved  by  the  party  who  avers  it. 
The  law  guards  the  rights  of  creditors  with  great  vigilance, 
and  declares  all  sales  and  transfers  made  to  hinder, 
delay,  or  defraud  them  absolutely  void.  The  theory  of 
the  law  is,  that  no  man,  knowing  himself  to  be  insolvent, 
can  make  a  valid  disposition  of  his  property,  except  for  the 
benefit  of  creditors.  In  Ohio,  a  man  may,  under  some 
circumstances,  prefer  one  creditor  to  another,  if  it  is  done 
in  good  faith,  and  no  fact  appears  from  which  a  fraudulent 
intent  can  be  inferred.  How  far  one  who  is  a  purchaser, 
without  notice  of  any  fraudulent  intent  on  the  part  of  a 
vendor,  shall  be  pirotected  in  the  transaction,  is  sometimes  a 
question  of  great  difficulty  and  nicety,  and  must  depend 
somewhat  on  the  circumstances  of  the  case.  If  there  has 
been  a  delivery  of  the  property,  and  full  payment  made  in 
good  fieiith,  the  right  of  the  purchaser  will  not  be  interfered 
with ;  but  if  the  purchaser  has  notice  of  the  fraud  before 
getting  possession  and  making  the  payment  of  the  consid- 
eration,  the  creditor  may  intervene,  and  the  contract  will 
be  set  aside.  In  the  present  case,  it  is  not  controverted  that 
John  B.  Brownrig  and  E.  M.  Parrish  each  owed  and  were 
liable,  individually,  at  the  time  of  the  sale  to  the  plainti£^ 
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for  much  more  than  they  were  worth ;  but  the  plaintiff  in- 
eifits  that  the  firm  was  not  insolvent,  and  that  if  not  insolv- 
ent, though  the  effect  of  the  sale  wonld  be  to  defeat  and 
defrand  individoal  creditors,  the  sale  is  valid  nxiless  the 
plaintiff  had  knowledge  that  such  wonld  be  the  effect,  and 
that  the  vendors  intended  a  fraud*  I  do  not  see  readily 
how  this  distinction  can  be  made,  if  the  jury  shall  find  that 
the  firm  was  not  insolvent.  The  insolvency  of  the  indi- 
vidual members  of  a  firm  is  equivalent  to  the  insolvency  of 
the  firm  itself,  sinoe  it  is  clear  that  the  whole  assets  and 
property  of  the  individuals  are  liable  for  the  whole  amount 
of  the  firm  debts.  In  other  words,  I  can  not  understand 
how  a  firm  can  be  said  to  be  solvent  if  there  exists  an  in- 
cBvidual  indebtedness  of  its  members  which  exceeds  the 
entire  assets  and  property  of  the  firm.  It  is  clear  that  a 
firm,  with  a  knowledge  that  its  members  are  individaally 
insolvent,  has  no  right,  moral  or  legal,  to  dispose  of 
firm  property  under  circumstances  that  will  render  ench 
disposition  a  fraud  on  the  creditors  of  the  individual  mem- 
bers. 

It  will  be  for  the  jury  to  inquire :  1.  Whether  Brown- 
rig  &  Parrish,  individually  and  as  partners,  were  in  debt 
beyond  their  means  of  payment ;  2.  Whether  the  plidntif^ 
from  all  the  circumstances  in  proof,  is  chargeable  with  no- 
tice of  such  insolvency.  If  the  jury  are  satisfied  of  the  in- 
solvency of  Brownrig  &  Parrish,  there  is  a  strong  presump- 
tion of  firaud,  so  far  as  they  are  concerned,  in  making  the 
sale  to  the  plaintiff.  It  is  not  intended  to  refer  to  all  the 
facts  connected  with  this  sale.  The  inquiry  for  thejary 
will  be,  did  Brownrig  &  Parrish  intend  by  the  sale  of  the 
property  to  put  it  beyond  the  reach  of  their  creditors  ?  In 
determining  this  inquiry  the  jury  will  look  to  the  fiicts: 
1.  Were  they  insolvent?  2.  Was  the  property  they  were  to 
receive  so  situated  as  that  it  could  be  made  available  to 
their  creditors  ?  In  connection  with  the  last  inqairy,^  the 
jury  will  very  properly  consider  the  fact  that  the  convey- 
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ances  made  by  Stephen  Parrish  of  the  lands  to  be  given  by 
the  plaintifi' under  the  contract,  were  made  to  the  wives  of 
Brown  rig  and  E.  M.  Parrish.  This  would  seem  clearly  to 
justify  the  inference  that  the  land  was  intended  to  be  placed 
beyond  the  reach  of  creditors.  If  the  jury  are  satisfied 
that  there  was  a  fraudulent  purpose  by  Brownrig  &  Parrish 
in  making  this  sale,  their  next  inquiry  will  be,  is  the 
plaintiff  chargeable  with  a  knowledge  of  the  fraud  7  It  is 
insisted  by  plaintiff's  counsel  that  plaintiff  bad  been  residing 
in  a  distant  State  for  several  years,  and  returning  to  Noble 
county,  found  Brownrig  &  Parrish  in  possession  of  a  store, 
doing  business,  and  in  credit,  and  had  no  reason  to  suppose 
they  were  insolvent  when  he  made  the  purchase,  and  is  not 
chargeable  with  knowledge  of  the  insolvency,  or  of  any 
fraudulent  intent  in  selling  these  goods.  This  subject  has 
been  so  fully  discussed  that  I  will  not  detain  the  jury  by 
restating  the  evidence.  It  will  be  for  the  jury  to  say 
whether,  from  all  the  facts,  the  plaintiff  was  a  party  to 
this  transaction,  with  the  knowledge  that  it  would  result 
in  defrauding  the  creditors  of  Brownrig  &  Parrish.  -  If 
they  decide  this  affirmatively,  it  will  result,  necessarily,  that 
the  sale  was  fraudulent  and  void.  If,  on  the  other  hand, 
the  jury  find  the  plaintiff  had  no  grounds  to  conclude  or 
suspect  a  fraud  in  the  sale  of  the  goods,  and  that  he  has 
paid  a  good  consideration  for  them,  the  sale,  so  far  as  he  is 
concerned,  may  be  sustained.  The  plaintifi*'s  knowledge 
can  only  be  deduced  from  the  circumstances  of  the  case ; 
but  may  be  so  presumed  if  the  facts  justify  it.  It  is,  how- 
ever, insisted  that  the  plaintiff  was  himself  insolvent  and 
unable  to  give  or  pay  any  fair  consideration  for  the  goods, 
and  that  thus  he  had  no  right  to  make  the  purchase,  and 
that  it  was  a  fraud  on  his  part  to  make  such  purchase. 
The  court  will  not  refer  to  the  evidence  on  this  point,  but 
will  say  that  if  the  plaintiff  was  insolvent  at  the  time  of  the 
purchase,  it  would  be  a  clear  indication  of  fraud  on  his  part. 
The  jury  will  remember  the  evidence  on  this  subject.  It 
would  appear  that  he  has  dealt  largely  in  western  lands. 
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and  has  laid  oat  a  city  in  Iowa.  Deeds  have  l)«en  pro- 
duced showing  the  legal  title  to  these  lands  to  be  in  his 
lu*other,  Stephen  Parrish.  It  is  claimed,  however,  that  the 
land  is  really  the  plaintiff's,  and  that  it  is  of  value.  If  the 
jury  find  a  fraudulent  intent  by  the  parties  to  this  sale  and 
purchase,  that  is,  a  design  to  defraud  creditors,  the  fact  that 
a  full  consideration  was  piud  will  not  make  it  valid.  If 
the  jury  find  the  defendants  trespassers,  they  will  give  ench 
damages  as  they  think  just  The  damages  should  be  the 
value  of  the  property  taken  from  the  plaintiff,  and  the  ex- 
penses and  trouble  in  prosecuting  this  suit.  If  the  jary  be- 
lieve that  the  sheriff  and  those  whose  assistance  he  reqaired 
have  acted  in  a  wanton  and  oppressive  manner,  they  may 
give  exemplary  damages.  If  the  jury  believe  that  in  lin- 
ing the  writs  of  attachment,  or  in  any  other  prooeedingB 
connected  with  this  transaction,  the  defendants,  or  any  of 
them,  have  been  parties  to  a  combination  of  conspiracy  to 
injure  the  plaintiff,  it  may  justly  form  an  element  in  the 
assessment  of  damages. 
The  jury  returned  a  verdict  for  defendants. 


(district  court.) 
Jakbs  W.  Mills  bt  al.  v.  Tub  Stbakboat  Nathahul 

HOLMBS. 

Where  damage  is  done  by  a  boat  in  motion  to  one  lying  at  a  whar^  tbe 
presumption  of  wrong  is  against  the  moring  boat^  and  to  ayoid  liabil- 
ity it  most  appear  that  the  greatest  caution  and  yigilanoe  were  ob- 
served. 

Ordinary  care  under  such  circumstances  will  not  protect  the  boat  which 
commits  the  injury  from  responsibility. 

Ko  inference  of  negligence  can  be  deduced  from  the  fact  that  a  steambost 
lying  at  a  wharf  has  a  loaded  barge  alongside  of  her. 
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It  it  a  paramotiBt  law  of  Davigation  that  oollisions  are  always  to  he 
avoided  when  it  is  practicable  to  do  so,  and  the  fact  that  one  boat  is 
in  fault)  will  not  justify  another  in  the  infliction  of  an  injury  that 
could  have  been  avoided  by  the  observance  of  proper  skill  and  care. 

In  determining  the  question  of  fault  with  the  view  to  the  ascertainment  of 
liability  for  an  injury,  the  proximate  cause  of  the  injury  must  be 
regarded. 

lAneolny  Smith  ^  Wamoeky  for  libellants.  ] 
E.  MiUsy  for  reepondents. 

QpiNioK  ov  THB  Cotjbt: 

This  salt  is  proeecuted  by  the  libellants,  the  owners  of 
the  steamboat  Cuba,  against  the  owners  of  the  steamboat 
Nathaniel  Holmes,  to  recover  damages  for  a  collision,  caused 
as  alleged  by  the  sole  &nlt  of  those  having  charge  of  the 
Holmes.  It  is  not  the  usual  case  of  an  injury  produced  by 
colliding  boats  in  motion,  in  which  trutib  is  often  buried 
deep  in  a  mass  of  conflicting  evidence,  and  in  which  it  is 
a  hopeless  task  to  ascertain  where  the  fault  lies.  There  is, 
in  fact,  very  little  difficulty  in  coming  to  a  conclusion  upon 
the  evidence,  and  the  main  duty  of  the  court  is  to  deter- 
mine the  legal  liability  of  the  respondents  upon  the  state  of 
facts  as  proved.  In  this  aspect  of  the  case,  it  will  not  be 
necessary  to  notice  specially  the  allegations  of  the  parties  in 
their  pleadings,  or  to  attempt  an  analysis  of  the  great  mass 
of  depositions  which  have  been  submitted  by  the  parties. 

The  material  facts  involved  in  the  case,  and  which  it  may 
be  assumed  are  substantially  proved  by  the  evidence,  are 
that  about  nine  o'clock  in  the  evening  of  December  4,1856, 
the  Cuba,  a  stem- wheel  boat,  then  one  of  a  line  of  packets 
ranning  between  LouisvUle  and  Kashville,  in  an  upward 
trip,  reached  the  landing  at  Smithland,  on  the  Ohio  river,  a 
short  distance  below  the  mouth  of  the  Cumberland,  and 
w^BB  lying  at  the  wharf-boat,  its  bow  being  on  a  line  with 
the  upper  end  of  the  wharf-boat,  in  the  act  of  receiving 
freight  for  Nashville  and  other  points  on  the  Cumberland. 

28 
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A  barge  laden  with  ooal,  belonging  to  the  owners  of  the 
Onba,  was   lashed  to  the  outer  or  larboard  side  of  the 
steamer  and  in  close  proximity  to  it*    The  wharf-boat  was 
two  hundred  and  thirty-seven  feet  in  length,  and  the  Cuba 
with  its  wheel  about  one  hundred  and  seyenty  feet,  thas 
leaving  an  unooeupied  space  at  the  lower  portion  of  the 
wharf-boaty  including  a  gangway,  of  about  sixty-sevea 
feet.    The  (^umberland  river  was  at  a  high  stage  and  there 
was  sufficient  depth  of  water  along  the  whole  line  of  the 
larboard  side  of  the*  wharf-boat  to  enable  a  steamer  of  the 
largest  size  to  land  without  danger  of  getting  aground. 
It  was  a  clear  starlight  night,  the  wind  blowing  somewhat 
fresh,  but  not  with  such  violence  as  to  render  navigation 
difficult  or  dangerous*   There  were  lights  on  the  wharf-boat, 
and  also  the  usual  lights  on  the  Cuba.    The  steamer  Holmes 
in  passing  up  the  Ohio  between  ten  and  twelve  o'dodc 
in  the  night  mentioned,  had  occasion  to  land  at  Smithland 
for  the  purpose  of  putting  out  some  passengers.    The  object 
of  the  pilot  or  master  was  to  bring  the  Holmes  in  contact 
with  the  barge  lying  alongside  of  the  Cuba,  and  thus  en- 
able the  passengers  to  get  ashore.    In  this  attempt  the  bow 
of  the  Holmes  first  struck  the  baige,  but  was  carried  oat 
into  the  stream  by  the  action  of  the  current  or  some  other 
cause  and  swung  round,  and  the  boat  was  again  brought 
^*  head  on  **  against  the  barge.    The  passengers  were  landed 
and  the  Holmes  proceeded  immediately  up  the  river. 

It  appears  very  satisfactorily  from  the  testimony,  that 
some  pieces  of  timber  or  scantling,  which  had  formed  a 
part  of  the  frame  work  of  a  flat-boat  some  five  or  six  feet 
in  length,  had  been  carried  by  the  current  and  were  lodged 
under  the  larboard  guard  of  the  Cuba  and  at  a  right  angle 
vrith  it,  and  were  thus  lying  between  the  steamer  and  the 
barge.  By  the  force  of  the  blow  of  the  Holmes  in  atrik- 
ing  the  barge,  the  ends  of  these  timbers  or  scantling,  which 
were  some  four  or  five  inches  square,  were  driven  with  such 
force  against  the  hull  of  the  Cuba  that  they  penetrated  the 
planks  which  were  two  and  a  half  inches  in  thickness, 
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thereby  making  three  separate  holes  or  opeDings  between 
the  knuckle  kelson  and  the  binding  streaks  and  the  upright 
ribs  or  timbers  of  the  hull  of  the  boat.  Through  these 
openings  the  water  entered  freely  and  with  greaj;  force. 
The  proof  establishes  the  fact,  that  all  reasonable  efforts 
were  made  by  the  officers  and  crew  of  the  Cuba  to  stop  the 
inflow  of  the  water,  but  in  this  they  were  unsuccessful. 
And  the  boat,  having  broken  the  lines  by  which  it  was 
made  fast  to  the  shore,  floated  from  the  wharf,  and  sunk  in 
deep  water  some  distance  below. 

The  cargo  of  the  Cuba,  it  seems,  was  nearly  all  transferred 
to  the  barge  before  the  boat  sunk,  and  what  remained  in 
the  boat  was  reclaimed  without  material  injury.  There  is, 
therefore,  no  elaim  in  this  action  for  damages  in  the  loss 
of  cargo.  The  boat  was  raised  some  time  after  the  col- 
lision at  an  expense  of  |2,800,  and  was  subsequently  sold 
for  |3,6S0,  leaving  to.  the  owners,  after  deducting  incidental 
expenses,  the  sum  of  |584.  They  claim  as  damages  the 
value  of  the  boat  at  the  time  of  the  injury,  subject  to  the 
deduction  of  the  net  proceeds  of  sale. 

The  answer  of  the  respondents  denies  that  there  was  any 
fault  or  negligence  in  landing  the  Holmes,  and  affirms  that 
they  were  in  no  way  responsible  for  the  injury  sustained 
by  the  Cuba. 

The  outline  of  the  ease,  thus  briefly  presented,  is  suffi- 
cient to  indicate  the  only  points  for  the  decision  of  the 
court.  That  a  serious  injury  has  been  sustained  by  the 
libellants  there  can  be  no  doubt;  and  the  inqairy  is 
whether  the  law  applied  to  the  facts  will  give  redress  for 
such  injury. 

The  Cuba,  at  the  time  this  injary  was  inflicted  in  the  pros- 
ecution of  its  lawful  basiness,  was  lying  in  its  proper  place 
at  the  Smithland  wharf.  And  the  decisions  are  numerous 
to  the  effect,  that  where  damage  is  done  by  a  boat  in  mo- 
tion to  one  thus  at  rest,  the  presumption  of  wrong  is 
against  the  moving  boat ;  and  to  avoid  liability  it  must  ap- 
pear that  the  greatest  caution  and  vigilance  was  observed. 
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Ordinary  care  under  such  circumstances  will  not  protect 
the  boat  which  commits  the  injuiy  from  responsibility. 
This  principle  is  well  illustrated  in  the  case  of  Culbertson  v. 
Shaw  et  al.^  18  Howard,  885.  The  action  was  brought  to 
recover  the  value  of  a  flat-boat  and  its  cai^o  lost  by  a 
steamer  coming  in  collision  with  it.  The  flat-boat  was 
moored  at  the  shore  in  a  proper  place  when  the  injury  was 
inflicted.  The  Bapreme  Court  held,  that  the  steamer  was 
liable  for  the  damage.  Judge  McLean,  who  delivered  the 
opinion  of  the  court,  says :  ^^  When  a  steamer  is  about  to 
enter  a  harbor,  great  caution  is  required.  There  being  no 
usage  as  to  an  open  way,  the  vigilance  is  thrown  upon  the 
entering  vessel.  Ordinary  care  under  such  circumstances 
will  not  excuse  a  steamer  for  a  wrong  done.  A  vessel  tied 
to  the  shore  is  helpless.  fTo  movement  can  be  made  by  it 
to  avoid  an  entering  boat;  therefore  the  whole  responsi- 
bility rests  on  such  boat'' 

In  the  case  of  VanHne  v.  Hie  Lake^  2  Wallace,  Jr.,  62, 
Judge  Grier  held,  "  that  a  vessel  which  moves  alongside  of 
another  at  a  wharf  or  elsewhere,  becomes  responsible  to 
the  other  for  all  injuries  resulting  from  her  proximity, 
which  human  skill  or  precaution  could  have  guarded 
against." 

Judge  Parsons,  in  his  treatise  on  Maritime  Law,  recently 
pablished,  says :  ^^  If  a  ship  at  anchor  and  one  in  motion 
come  into  collision,  the  presumption  is  that  it  is  the  fiEiult  of 
the  ship  in  motion,  unless  the  anchored  vessel  was  where 
she  should  not  have  been.  The  rule  of  law  would  seem  to 
be  the  same  where  a  vessel  aground  is  run  into.''  1  Par- 
sons' Mar.  Law,  201. 

And  in  the  case  of  the  LocMlbOy  8  W.  Bob.  810,  Dr. 
Lushington  says :  ^^  As  the  Lochilbo  ran  into  a  vessel  (at 
anchor),  which  was  incapable  of  helping  herself,  it  is  her 
duty  to  prove,  in  order  to  exonerate  her  from  blame,  that 
the  collision  arose  from  circumstances  which  it  was  utterly 
out  of  her  power  to  prevent,  or  that  it  was  the  fault  of  the 
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pilot  on  board,  or  that  it  arose  from  the  default  of  those 
on  board  the  Aberfoyle." 

There  are  numerous  other  cases  and  authorities  in  sup- 
port of  che  doctrine  stated,  which  it  is  unnecessary  specially 
to  notice.  I  pass,  therefore,  to  the  inquiry,  whether  the 
present  case  falls  within  the  operation  of  this  principle ;  in 
other  words,  was  every  possible  precaution  used  by  those 
in  charge  of  the  respondents'  boat  to  avoid  a  collision. 

That  the  Holmes  was  in  fault,  under  the  circumstances 
of  the  case,  in  attempting  a  landing  against  the  barge  of 
the  Cuba,  seems  to  admit  of  no  doubt.  As  before  stated,  there 
was  an  unoccupied  space  of  sixty-seven  feet  in  the  lower 
part  of  the  wharf-boat,  within  which  a  landing  could  have 
been  effected  by  the  Holmes  without  the  danger  of  coming 
in  coUiBion  with  the  Cuba  or  the  barge  attached  to  it. 
There  is  some  evidence  to  the  effect  that  it  was  proper  ancl 
according  to  the  usages  of  navigation  for  the  Holmes  to 
land  at  the  barge  for  the  purpose  of  discharging  passengers, 
but  the  weight  of  the  evidence  is,  that  it  was  not  only 
practicable,  but  safer  to  have  landed  on  the  wharf-boat. 
There  was  ample  room  for  this  purpose,  and  there  is  not 
the  remotest  probability  that  any  injury  would  have  re- 
sulted if  this  course  had  beeli  pursued.  That  it  was  prac- 
ticable, as  well  as  safe,  is  proved  by  the  fact  that  the  steamer 
Winnifrede  came  up  immediately  after  the  Holmes,  and 
made  a  landing  on  the  wharf-boat  without  difficulty  and 
without  injury. 

But  the  Holmes  was  guilty  of  a  still  more  inexcusable 
fault  in  not  observing  due  care  and  caution  in  the  man- 
ner in  which  the  landing  was  effected.  On  this  point, 
much  testimony  has  been  taken  by  the  parties,  and 
there  is  some  apparent  conflict  in  their  statements.  The 
witnesses  for  the  libellants  state  strongly  ,and  without 
hesitation,  that  the  Holmes  in  landing  struck  the  barge  with 
unusual  force.  A  large  proportion  of  these  witnesses  were 
either  passengers  •  »n  the  Cuba,  or  employed  on  the  wharf- 
boaty  having  no  connection  with  the  Cuba,  and  with  the 
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most  favorable  opportunity  of  knowing  the  character  of 
the  landing  made  by  the  Holmes.  There  is  no  gronnd  for 
the  supposition  that  these  witnesses  were  under  any  mistake 
as  to  the  facts  to  which  they  have  testified,  or  that  tbey 
have  not  stated  those  facts  with  fairness  and  candor.  Nor 
does  it  follow,  as  a  necessary  inference,  that  the  witneeseB 
for  the  respondents  who  state  that  the  landing  of  the  HolmeB 
was  not  with  unusaal  force  have  corruptly  falsified  the 
&cts.  They  were  on  the  moving  boat  at  the  time,  and  the 
shock  of  the  collision  would  not  be  so  sensibly  felt  by  them 
as  those  who  were  on  the  boat  which  received  the  blow. 

But  apart  from  the  evidence  of  the  witnesses  referred  to^ 
as  to  the  landing  of  the  Holmes,  there  are  other  facts 
showing  conclusively  the  great  force  with  which  thattHMt 
struck  the  barge  of  the  Cuba.    It  is  in  evidence  that  the 
lower  end  of  one  of  the  fenders  on  the  Cuba  was  broken 
off  by  the  force  of  the  blow,  and,  moreover,  that  several  of 
the  stanchions  of  the  Holmes  were  shattered.    But  more 
conclusive  still  is  the  fact  before  referred  to,  that  the  timb^ 
or  scantlings  were  driven  through  the  planks  of  the  Gaba. 
No  suj^position  is  reconcilable  with  this  result,  than  that  the 
Holmes  came  against  the  Cuba's  barge  with  very  unusual 
force.    Nor  can  the  condus  on  be  avoided,  that  there  was 
a  waut  ci  caution  and  vigilance  in  making  the  landing, 
that  throws  upon  the  Holmes  the  responsibility  resulting 
from  the  collision. 

An  attempt  has  been  made  by  the  respondents  to  prove 
negligence  or  want  of  due  caution  on  the  part  of  the  Cuba, 
to  pipteot  them  from  liability.  But  the  evidence  fails  en- 
tirely to  sustain  this  point.  It  is  insisted  that  the  Cuba  was 
in  £Btult  in  having  a  loaded  barge  alongside  at  the  Smith- 
land  wharf.  The  proof,  however,  does  not  show  that  this 
was  a  violation  of  any  of  the  usages  of  navigation;  nor 
can  the  court  see  anything  in  the  &ct  from  which  any  in- 
ference of  negligence  can  be  deduced.  The  respondents 
also  insist  that  the  libellants'  boat  was  not  provided  with  a 
sufficient  number  of  fenders  for  protection  against  collision, 
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and  other  accidents  of  that  character.  The  proof  is  not 
dear  that  the  Cuba  had  more  than  three  fenders  on  the  lar* 
board  8ide>  at  the  time  of  the  collision,  but  in  this  conneo* 
tion  it  is  proved  that  fenders  are  not  regarded  as  necessary 
on  boats  navigating  the  Camberland  river.  This,  however, 
can  not  be  viewed  as  material  in  this  case,  as  fenders  are 
need  for  the  protection  of  the  guards  of  the  boat,  and  are 
of  no  avail  for  the  protection  of  that  part  of  the  hull  of  a 
steamer  in  which  the  injury  in  question  was  sustained* 
Equally  unavailing  is  the  defense  set  up,  that  the  Cuba  waa 
deficient  in  strength  to  meet  the  perils  of  the  navigation  in 
which  it  was  employed.  The  evidence,  however,  is,  that 
the  boat  had  been  thoroughly  overhauled  and  repaired  a 
few  weeks  only  before  the  collision,  and  was  then  as  staunch 
and  sound  as  boats  of  the  same  class  usually  are  in  that 
trade. 

But  the  defenses  indicated,  if  fully  sustained  by  the  facts, 
are  not  available  to  the  respondents  in  this  action.  It  is  a 
paramount  law  of  navigation,  that  collisions  are  always  to 
be  avoided  when  it  is  practicable  to  do  so ;  and  the  fact 
that  one  boat  is  in  fault  will  not  justify  another  in  the  in- 
fliction of  an  injury  that  could  have  been  avoided  by  the 
obeervance  of  proper  skill  and  care.  The  Cuba  was  en- 
titled to  protection  from  a  wrongful  act  on  the  part  of  the 
Holmes,  even  if  fault  or  negligence  could  be  imputed  to 
the  former.  If  it  be  conceded  that  the  barge  was  improp- 
erly at  the  side  of  the  Cuba,  or  that  there  was  a  deficiency 
of  fenders,  or  that  the  boat  was  weak  and  frail  in  its  struc- 
ture, no  one  or  all  of  these  facts  would  afibrd  a  justification 
for  the  wrong-doing  of  the  Holmes.  The  law  is  well  settled 
that  in  determining  the  question  of  fault  with  a  view  to  the  as- 
certainment of  liability  for  an  injury,  the  proximate  cause  of 
the  inj  ury  must  be  regarded.  And,  in  this  case,  if  that  prox- 
imate cause  is  found  in  the  improper  attempt  of  the  Holmes 
to  land  at  the  Cuba's  barge,  instead  of  the  wharf-boat,  or 
the  inexcusable  violence  with  which  it  was  landed  against 
the  barge,  the  respondents  are  not  shielded  from  liability 
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hj  proof  of  negligence  or  fault  on  the  part  of  the  other 
boat  which  bad  no  connection  with  the  act  which  produced 
the  injury.  The  law  on  this  subject  is  well  stated  by  the 
Supreme  Court  of  Vermont  in  the  case  of  Drew  y.  Gnird 
R.  B.  Co.j  24  Vermont,  487,  in  theee  words :  '^  Therefore, 
if  there  be  negligence  on  the  part  of  the  plaints^  yet,  if  at 
the  time  when  the  injury  was  committed,  it  might  have 
been  avoided  by  the  defendant  in  the  exercise  of  reasonable 
care  and  prudence,  an  action  will  lie  for  the  iigury."  There 
are  many  other  cases  which  sustain  this  view  of  the  law, 
to  which  I  will  merely  refer,  without  specially  notidng 
them.   27  Missouri,  95 ;  4  Ohio  St.  476  ;  3  Ohio  St  195. 

Upon  the  whole,  I  can  see  nothing  in  the  fiusts  or  the 
law  of  this  case  to  shield  the  respondents  from  liability  for 
the  injury  sustained  by  the  libellants  in  the  loss  of  their 
boat.  There  was  certainly  great  fault,  if  not  positive  reck- 
lessness in  the  landing  made  by  the  Holmes,  which  was  the 
immediate  cause  of  the  injury.  And  it  is  equally  clear,  that 
no  negligence  is  attributable  to  the  Cuba,  which  can  jos^ 
the  misconduct  of  the  other  boat,  or  which  calls  for  a  di- 
vision of  the  damages  on  the  ground  of  mutual  &ult. 

The  weight  of  the  testimony  on  that  point  shows  the 
value  of  the  Cuba  to  have  been  $10,000.  The  net  proceeds 
of  the  sale  of  the  boat  being  deducted  from  this  sum,  a 
decree  will  be  entered  for  the  balance,  with  interest  at  six 
per  cent,  from  December  4, 1856. 
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AKD  FbEDEBICK  J.  L.  BiJANDT. 

A  certified  copy  of  an  assignment  from  the  Patent  Office  Is  prima  fade 
eTidence  of  the  genuineness  of  the  original,  and  may  be  read  in  evi- 
dence  to  the  jury. 

A  former  license  from  the  plaintiff  to  the  defendant  to  nse  the  patented  ma- 
chine is  evidence  of  the  utility  of  the  inyention. 

There  can  be  no  question  but  that  there  may  be  a  claim  for  two  inventiona 
in  the  same  patent,  if  they  both  relate  to  the  same  machine ;  and  an 
action  can  be  sustained  for  the  infringement  of  either,  when  they  are 
claimed  as  separate  and  distinct. 

There  are  two  classes  or  kinds  of  combination  recognized  by  our  patent 
laws  which  are  properly  the  subject  of  a  patent. 

The  first  is  one  in  which  all  the  parts  were  before  known,  and  where  the 
sole  merit  of  the  inyention  consists  in  such  an  arrangement  of  them  as 
to  produce  a  new  and  useful  result. 

The  second  is  where  some  of  the  parts  or  elements  of  the  combination  are 
new,  and  their  inyention  is  claimed,  but  where  they  are  used  in  combi- 
nation with  parts  or  elements  that  were  known  before. 

There  is  no  infringement  of  a  combination  of  the  first  class  unless  the  de- 
fendant has  used  all  the  elements :  but  the  second  class  may  be  in* 
fHnged  by  the  use  of  a  part,  if  it  is  new  and  the  invention  of  the  pat- 
entee. 

The  patentee  is  protected  against  any  device  which  involves  substantially 
the  same  principle  as  his  ownj;  but  if  another  party  produces  the  same 
result  by  means  different  in  principle  and  application,  then  it  is  no  in- 
fHngement,  for  it  would  be  absurd  to  say  that  the  granting  of  a  patent 
covers  all  possible  ways  of  producing  the  same  result. 

KoTcross  claimed  **the  application  to  circular  saw  frames  of  rocker  boxes 
and  a  swing  frame,  as  herein  set  forth,  and  suspending  said  frame  in 
position  by  means  of  the  driving  belt,  as  above  described,  for  the  tree ' 
and  successful  operation  of  the  saw  by  the  motion  before  mentioned." 
Heldj  that  this  was  a  claim  for  a  single  combination  of  rocker  bozes, 
swing  frame,  and  suspension  of  the  frame  by  the  driving  belt,  and  not 
a  claim  for  two  separate  improvements. 

This  was  an  action  on  the  case,  tried  by  the  conrt 
and  a  jnry,  to  recover  damages  for  the  alleged  infringe- 
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meat  of  letters  patent  f^r  an  *^  improvement  in  banging 
circular  saws,"  granted  to  Nicholas  G.  Norcross,  Jannaiy 
16, 1850,  and  assigned  to  plaintiflb  March  28, 1856. 

In  his  specification  the  inventor  says : 

**  The  natare  of  my  invention  consists  in  suspending  the 
saw  so  that  it  can  have  lateral  vibration,  and  when  thrown 
oat  of  line  will  recover  itself  by  the  action  of  the  driving 
belt,  and  the  arrangement  of  the  parts  by  whidi  it  is  sus- 
tained, while  at  the  same  time  the  arbor  has  no  lateral 
play  in  its  boxes,  and  is  made  to  fit  dose  with  shool- 
ders,  to  prevent  the  oil  from  getting  out  while  in  opera- 
tion— a  matter  of  great  importance  when  the  motion  is  so 
rapid  as  in  circnlar  saws.    This  is  effected  by  supporting 
the  boxes  in  which  the  journals  of  the  arbor  ran  upon 
standards,  to  which  said  boxes  are  jointed,  and  which  are 
themselves  jointed  to  the  foundation  to  which  they  are 
attached,  so  that  the  arbor  is  kept  horizontal,  while  it  ie 
allowed  a  sufficient  Uteral  play,  the  motion  being  a  curved 
line,  and  of  course,  inclining  downward  as  the  tops  of  the 
standards  recede  either  way  from  a  vertical  position.    To 
sustain  the  frame  upright,  the  driving  belt  passes  around  the 
pulley  on  the  arbor,  up  over  a  driving  pulley  above,  and 
thus  holds  the  frame  up  to  the  proper  point,  so  that  the  saw 
is  actually  suspended  by  the  belt,  while  it  is  kept  steady 
and  made  to  move  properly  by  the  frame  below.    By  this 
arrangement  it  will  be  seen,  that  while  the  slightest  force 
will  cause  the  arbor  to  deviate  a  little  laterally  the  constant 
tendency  of  the  reacting  agent  is  to  bring  it  back  to  place 
again.    By  this  means  I  am  enabled  to  use  a  much  thinner 
saw,  and  save  material  and  power  to  a  great  degree.     .     • 

*^  What  I  claim  as  my  invention,  and  desire  to  secure  by 
letters  patent,  is  the  application  to  circular  saw  frames  of 
rocker  boxes  and  a  swing  fratne,  as  herein  set  forth,  and 
suspending  said  frame  in  position  by  means  of  the  driving 
belt,  as  above  described,  for  the  free  and  successful  opera- 
tion of  the  saw  by  the  motion  before  mentioned/' 
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The  plamtiifii  claimed  that  these  specificatioDS  described 
in  effect  two  distinct  improvements  in  the  circolar  saw. 
First,  permitting  the  lateral  motion  of  the  saw  mandril,  or 
arbor,  by  the  device  of  the  rocker  boxes  and  swinging 
frame,  and  second,  restoring  the  saw  to  line  by  the  elasticity 
of  the  belt  acting  as  a  reacting^ent. 

The  defendants  gave  the  saw  arbor  end  play  in  its  bozeSy 
and  did  not  nee  the  swing  frame,  bat,  in  order  to  restore 
the  saw  to  line,  they  placed  a  metallic  spring  in  a  box  at 
the  end  of  the  mandril,  so  that  when,  from  any  oanse,  the 
mandril  was  deflected,  the  spring  would  throw  it  back  to 
place  again.  The  plaintiffs  claimed  that  the  elasticity  of 
this  metallic  q>ring  in  the  defendaqts'  machine  was  an 
equivalent  for  the  elasticity  of  the  belt  in  the  plaintiffi' ;  in 
other  words,  that  both  were  in  effect  springs,  and  that  the 
defendants  had  thos  infringed  the  plaintiffs'  patent  by  using 
their  second  improvement 

One  or  two  preliminary  rulings  were  of  interest.  The 
plaintiffs  offered  a  copy  of  the  assignment  of  Nicholas  G-* 
Korcross  to  them  of  his  rights  under  the  patent,  for  the 
State  of  Ohio,  with  a  certificate  of  the  Patent  Office,  show- 
ing it  to  be  a  copy  of  the  record  of  what  purported  to  be 
the  original  assignment.  The  defendants  objected,  first, 
because  there  was  no  proof  of  the  validity  of  the  original 
assignment,  and  second,  because  the  plainti£b  must  be  pre* 
smmed  to  be  in  possession  of  tiie  original  assignment  to 
them,  and,  therefore,  a  copy  was  not  the  best  evidence. 

The  court  overruled  the  objection,  and  held  that  the 
certified  copy  was  prima  facie  evidence  of  the  genuinenesi 
of  tiie  original,  and  permitted  it  to  go  to  the  jury. 

At  a  later  stage  o[  the  case,  the  court  held  that  a  con* 
traot  which  the  defendants  had  formerly  made  with  the 
plaintiflB,  for  the  right  to  use  their  machine,  mi^t  go  to 
the  jury  as  evidence  of  the  utility  of  the  Norcrose  inven- 
tion. 
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G.  M.  Lu  and  H.  S.  Fisher^  for  plaintifb. 

C.  2).  Coffin  and  A.  Q.  Thurmanj  for  defendants. 

Chasgb  bt  thb  Court  : 

On  January  16, 1860,  a  patent  was  isBiied  to  Nicholas  G. 
NororosB.  The  improvement  for  which  be  received  the  . 
patent  is  designated  *<  an  improvement  in  hanging  circalar 
saws."  On  March  28, 1856,  Norcross,  the  patentee,  assigned 
his  rights  for  the  State  of  Ohio,  and  eight  other  States,  to 
the  plaintiffs,  Lee  and  Leavitt. 

This  suit  is  brought  for  an  alleged  infringement  of  the 
plaintiffi'  right,  in  the  making  and  selling  of  a  number  of 
circular  saws,  which,  the  plaintiffs  claim,  embodied  a  mate- 
rial element  of  the  improvement  patented  to  Norcross. 

A  great  and  important  question,  involving  the  constrac- 
tion  of  the  patent,  has  been  made  and  argued  with  great 
force.  That  is  a  question  exclusively  for  the  consideration 
of  the  court,  and  however  anxious  I  might  feel  to  avoid 
that  legal  proposition,  and  to  present  the  whole  case  to  the 
consideration  of  the  jury,  the  position  I  occupy  and  the 
duties  that  devolve  upon  me  require  me  to  deliver  an  opin- 
ion upon  it. 

On  the  part  of  the  plaintifis,  it  is  contended  that  Na^ 
cross'  invention  consists  of  two  separate  improvementB. 
First,  the  use  and  application  of  rocker  boxes  and  a  swing- 
ing  frame  to  produce  lateral  motion  of  the  saw)  second, 
the  action  of  the  belt  by  the  force  of  elasticity,  in  connec- 
tion with  the  pulleys,  to  restore  the  saw  to  line  when  de- 
flected from  its  right  course. 

Tbese  are  claimed  'by  the  plaintiflSs'  couubcI  as  separate 
and  independent  improvements,  and  as  being  both  covered 
by  the  claim  of  Korcross.  They  claim  that  defendants  have 
infringed  the  Narcross  patent  by  the  use  of  the  spiral  spring 
in  the  end  of  the  mandril,  the  office  of  which  is  to  restore 
the  saw  to  line,  which  spring  is  claimed  to  be  a  mechanical 
equivalent  for  the  belt  in  connection  with  the  rocker  boxes 
and  swinging  frame. 
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The  defendants'  counsel  insists  First,  that  the  invention 
of  KorcroBs,  as  set  out  in  the  patent,  is  a  combination  of 
rocker  boxes j  stringing  frame^  and  suspension  of  the  frame  by 
the  driving  bdt ;  they  insist  that  these  elements  are  claimed 
as  an  entire  structure  or  mspchine,  and  that  there  can  be  no 
infringement  unless  the  defendants  have  used  all  the  parts 
or  elements  of  it  They  do  not  use  the  swinging  frame  or 
rocker  boxes,  and  therefore  do  not  infringe*  And  secondly, 
they  insist  that  their  metallic  spring  is  not  the  same  or  an 
equivalent  for  the  belt  and  its]  connections  in  the  Norcross 
invention. 

The  latter  question,  that  of  identity  of  the  two  inventions, 
is,  of  course,  a  question  for  the  jury,  and  I  do  not  propose, 
in  this  place,  to  say  anything  upon  it,  but  will  ask  your 
attention  to  the  propositions  of  law  in  regard  to  the  con- 
struction of  the  claim  of  this  patent. 

There  can  be  no  question  but  that  there  may  be  a  claim 
for  two  inventions  in  the  same  patent,  if  they  both  relate  to 
the  same  machine  or  structure ;  and  an  action  can  be  sus- 
tidned  for  the  infringement  of  either  one  or  the  other  of 
these  separate  inventions,  where  claimed  as  separate  and 
distinct  in  their  character.  There  can  be  no  doubt,  if  one 
of  these  be  infringed  it  is  properly  a  subject  for  an  action. 
The  question,  in  this  case,  is,  whether  the  claim  is  of  this 
character — whether  it  is,  in  fact,  a  claim  for  two  distinct  and 
independent  inventions,  or  whether  it  is  a  claim  for  a  com- 
bination.   If  a  combination,  what  is  the  character  of  that 

combination  ? 

» 

There  are  two  dasses  or  kinds  of  combinations  recog- 
nized by  our  patent  laws,  which  are  properly  the  subject  of 
a  patent.  The  first  may  be  defined  to  be  one  in  which  all 
the  parts  were  before  known,  and  where  the  sole  merit  of 
the  invention  consists  in  such  an  arrangement  of  them  as  to 
produce  a  new  and  useful  result,  or  where,  by  adopting 
parts  of  a  machine  which  may  have  been  known  for  ages, 
an  inventor  has  succeeded  in  making  such  an  arrangement 
of  them  as  that  they  produce  a  result  never  before  obtained, 
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and  l^are,  in  that  point  of  view,  the  merit  of  origiDality, 
and  are,  therefore,  patentable. 

There  is  another  class  of  combinations,  where  8(mt  of  the 
parts  or  elements  of  the  combination  are  new,  and  thdr 
invention  claimed,  bat  where  they  are  used  in  combination 
with  parts  or  elements  that  were  known  before. 

It  is  well  settled  that  a  patent  may  be  obtained  for  the  first 
class  of  combinations,  bnt  it  is  a  principle  well  recognised 
that  there  is  no  infringement  unless  the  party  has  nsed  cM 
the  elements.  If  the  combination  consists  of  A,  B,  C,  three 
mechanical  strnctnres  long  known,  and  if  the  party  sued 
has  only  the  parts  B,  C,  and  not  A,  he  is  not  regarded  as  an 
infringer;  he  mast  ase  all  to  subject  himself  to  liability. 

If  the  combination  have  the  other  character  to  which  I 
have  referred,  being,  to  a  certain  extent,  new,  bat  embracing 
some  old  parts  or  elements,  then  there  is  an  infringement 
by  the  ase  of  that  part  which  is  new  and  the  invention  of 
the  patentee. 

In  the  present  case,  there  is  no  claim  or  pretense  that 
these 'defendants  use  the  swinging  frame  and  rocker  boxes 
in  their  saw-mill ;  and,  therefore,  if  the  Norcroes  claim  is 
to  be  viewed  as  for  a  combination,  without  anything  new, 
it  would  result  that  defendants  have  not  infringed  by  their 
method  of  producing  lateral  motion,  and  df  restoring  the 
saw  by  the  use  of  the  spiral  spring. 

The  language  of  the  patent  seems,  in  my  judgment,  to 
contemplate  a  machine  made  up  of  a  combination  of  differ- 
ent parts,  all  necessary  to  its  harmonious  working,  as  a  unit 
It  seems  hardly  possible  to  resist  the  conclusion,  that  the 
machine  was  arranged  and  constructed  so  as  to  prodooe 
lateral  motion,  and  the  restoration  of  the  saw  into  line  in 
case  of  divergence.  There  is  no  intimation  that  any  one 
of  the  appliances  are  separate  and  independent  inventions. 
I  am  obliged  to  state  as  my  view  of  the  proper  construction 
of  this  patent,  that  it  claims  a  structure  or  machine  in  com- 
bination, or  composed  of  a  combination  of  different  ele- 
ments.   There  is  certainly  great  force  in  the  idea  that  the 
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patentee  oonld  not  have  claimed  the  belt  fer  ^  as  a  novelty, 
and  that  it  oonld  only  be  claimed  in  combination  with  the 
rocker  boxes  and  swinging  frame,  for  it  is  only  in  conneo* 
tion  with  them  that  the  belt  conld  act  as  a  restoring  agent ; 
and  this  would  seem  sufficient  to  show  that  it  was  not  con- 
templated as  a  se^mrate  invention,  bnt  as  one  of  the  parts 
of  the  entire  combinatio  . 

These  are  the  views  I  have  felt  it  my  dnty  to  give  the 
jniy  npon  the  question  of  combination.  I  have  regretted 
somewhat  that  I  have  been  brought  to  this  conclusion,  as  I 
am  very  desirous,  independent  of  any  legal  question  of  this 
kind,  growing  out  of  this  specification,  that  the  jury  should 
take  the  entire  case  upon  the  facts,  untrammeled  by  any- 
thing of  this  kind,  and  pass  upon  the  merits,  and  I  should 
be  glad  that  it  might  be  understood,  even  now,  that  the  jury 
should  take  this  case  and  consider  it  upon  the  question  of 
identity,  infringement,  and  utility.  I  do  not  understand  it 
to  be  claimed  that,  except  in  the  use  of  the  equivalent  of 
the  spring  for  the  belt,  there  is  any  infringement. 

Upon  the  question  of  infringement  I  had  not  intended  to 
say  a  word.  The  evidence  has  been  full  upon  all  questions 
of  fact,  and  has  been  extensively  commented  upon  by  coun- 
eel.  I  shall  not,  therefore,  go  into  the  consideration  of 
what  has  or  has  not  been  shown  by  the  evidence. 

Upon  the  question  of  identity  I  will,  however,  remark 
that  it  is  not  a  question  as  to  the  precise  form  or  size ;  the 
point  is,  whether  the  principle  of  the  two  things  is  the  same 
or  not  The  law  is  that  the  patentee  is  protected  against 
any  other  device  which  involves  substantially  the  same 
principle.  But  if  another  party  produces  the  same  result 
by  means  different  in  principle  and  application,  then  it  is 
no  infringement,  for  it  would  be  absurd  to  say  that  the 
giranting  of  a  patent  covers  all  possible  ways  of  producing 
the  same  result  Such  is  not  the  intention  and  spirit  of  the 
patent  law.  On  the  subject  of  the  identity  of  these  two 
contrivances,  I  need  not  extend  my  remarks.  The  jury 
have  had  the  benefit  of  models  and  the  testimony  of  wit- 
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1168868,  b68id68  th6  explanation  of  connseL  They  are  en- 
tirely posted  npon  the  character  and  features  of  the  two 
inventions.  In  regard  to  the  evidence  of  witnesses  upon 
that  point  there  is  diversity.  A  number  of  intelligent  wit- 
nesses, some  of  them  experts,  say  that  the  contrivances  are, 
in  principle,  the  same ;  another  large  number,  equally  intel- 
ligent and  capable,  say  they  consider  the  two  different  in 
their  action.  It  will  be  for  the  jury  to  reconcile  the  evi- 
dence, and  come  to  such  result  as  they  shall  think  proper. 

Some  question  has  also  been  made  in  the  course  of  the 
case  upon  the  question  of  utility.  Some  evidence  has  been 
adduced  to  show  that  the  lateral  motion  provided  for,iB 
really  of  no  utility.  On  this  subject  I  have  only  to  remark, 
that  the  general  doctrine  is  undoubtedly  as  stated,  that  there 
is  a  presumption  arising  from  the  patent  itself,  that  the  in- 
vention is  of  some  degree  of  utility ;  but  that  it  is  not  con- 
clusive, and  the  other  party  may  show  that  it  is  useless 
and  worthless.  You  will  remember  upon  this  point  there 
was  some  diversity  of  opinion.  Some  of  the  witnesses  have 
stated  not  only  that  they  considered  it  of  no  benefit,^  bat  a 
disadvantage.  I  would  state  that,  if  the  jury  find  a  sub- 
stantial identity,  it  does  not  lie  in  the  mouths  of  the  defend- 
ants to  say  that  the  machine  they  use  is  of  no  utility,  tiuit 
is,  upon  the  hypothesis  that  if  there  is  identity,  it  does  not 
become  them  to  say  that  what  they  have  appropriated  is  of 
no  utility,  as  the  mere  fact  that  they  have  appropriated  it, 
is  evidence  that  they  regarded  it  as  of  utility. 

The  jury  found  a  verdict  for  the  defendants. 
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(district  court.) 
McAllistbb  and  Co.  v.  Stbamboat  Sam  Eirkman. 


Cabondolbt  Marinb  Bailwat  and  Dock  Co.  v.  Samb« 


Bernardino  Florbns  v.  Samb. 


Spbngbr  J.  Ball  v.  Samb. 

Credit  given  for  supplies  famished  a  steamboat  in  her  home  port,  is  pre- 
sumed by  the  maritime  law  to  have  been  given  to  the  owner  or  master, 
and  not  to  the  boat. 

A  claim  for  wages  being  a  lien  on  the  boat,  under  all  circumstances  is  an 
exception  to  the  general  rule.  Where  persons  in  good  faith  have 
given  credit  to  a  steamboat  for  necessary  supplies  and  repairs,  as  a 
foreign  boat,  such  persons  are  not  affected  by  the  fraudulent  character 
of  sales  or  transfers  by  which  the  boat  was  placed  in  the  position  of  a 
foreign  boat. 

If  sooh  persons  were  apprised  of  the  real  nature  and  character  of  the 
transfers,  or  are  fairly  chargeable  with  such  knowledge,  they  must  be 
viewed  as  participants  of  the  fraud,  and  can  have  no  claim  to  any 
benefit  resulting  fr^m  it. 

Whatever  may  be  the  character  of  a  transfer  of  an  interest  in  a  steamboat, 
it  vests  in  the  purchaser  a  legal  title  in  that  interest,  which  those  dealing 
with  the  boat  are  Justified,  in  the  absence  of  any  knowledge  to  the 
contrary,  in  regarding  dA  prima  facie  valid  and  unimpeachable. 

A  collector's  office,  where  bills  of  sale  are  made  matters  of  record,  is  the 
place  where  alone  it  may  be  presumed  persons  dealing  with  a  boat 
would  search  for  information  in  regard  to  a  title. 

The  place  of  enrollment  is  not  conclusive  as  to  the  home  port  of  a  vessel  or 
boat,  and  evidence  is  always  admissible  to  prove  the  actual  residence 
of  the  owner,  and  such  evidence  furnishes  the  test  of  the  character  of 
the  boat  as  foreign  or  domestic. 

The  supplies  of  material-men  to  a  ship  belonging  or  represented  to  belong 
to  owners  residing  in  another  State,  are  to  be  deemed  to  be  furnished 
on  the  credit  of  the  ship  and  the  owners  until  the  contrary  is  proved. 

24 
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The  clerk  of  a  steamboat  has  no  power  to  bind  the  boat  for  a  loan  of  money 
without  the  authority  of  the  master  for  his  acts. 

If  the  clerk  procures  money  on  the  credit  of  the  boat  without  the  sanction 
of  the  master,  and  the  master  directly  or  impliedly  assents  to  it,  it 
will  be  regarded  as  the  act  of  the  master,  and  a  lien  will  be  created. 

A  pilot  on  a  steamboat  who  assents  to  an  arrangement  by  which  another 
person  agrees  to  account  to  him  for  his  wages,  does  not  by  so  doing, 
waive  his  maritime  lien  on  the  boat. 

A  maritime  lien  is  equivalent  to  an  express  hypothecation  of  the  boat,  and 
all  subsequent  transfers  or  changes  of  title  are  subject  to  this  prior  and 
paramount  lien ;  nothing  but  payment  will  discharge  the  boat  from  its 
operation. 

Under  the  constitution  of  the  United  States  and  the  legislation  of  Con* 
g^ess,  jurisdiction  in  the  enforcement  of  maritime  liens  is  vested  ex- 
clusively in  the  national  judiciary. 

Credits  given  to  a  boat  in  the  progress  of  construction  are  not  liens  by  the 
general  maritime  law. 

The  purchaser  of  a  boat  sold  by  order  of  a  State  court,  takes  it  subject,  in 
his  hands,  to  any  lien  or  interest  existing  in  favor  of  other  parties 
prior  to  his  purchase. 

LincolUy  Smith  f  Wamock^  for  libellants. 

Dodd  ^  Musion  and  Taft  ^  Perry ^  for  respondents. 

Opinion  of  thb  Court: 

The  above-named  libellants  have  set  np  claims  against 
the  steamboat  Sam  Eirkman,  in  separate  libels  filed  in  this 
court.    The  claim  of  McAllister  &  Co.  is  for  stores  and 
supplies  furnished  for  the  use  of  the  boat  at  St.  Loais^ 
between  November  9, 1867,  and  October  7, 1858,  amount- 
ing to  $1,818.84.    The  claim  of  the  Carondelet  Marine 
Bailway  and  Dock  Company  is  for  repairs  to  the  boat,  near 
St.  Louis,  in  the  month  of  September,  1858,  amounting  to 
1710.10.    The  third  claim  is  that  of  Bernardino  Florens, 
amounting  to  91,500,  for  money  advanced  or  loaned  by  him 
at  various  times  between  April  22, 1858,  and  May  12, 1858, 
for  the  use  of  the  boat  in  payment  of  wages  and  the  pur- 
diase  of  supplies.    The  libellants  aver,  respectively,  that 
the  supplies  furnished,  the  repairs  done,  and  the  money 
advanced,  were  necessary  in  the  navigation  and  business  of 
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said  boat;  that  doring  the  time  within  which  these  several 
claims  accrued,  the  Eirkman  was  owned  by  John  H. 
Throop,  a  resident  of  the  State  of  Kentucky,  William  H. 
Cropper,  a  resident  of  the  State  of  Ohio,  and  John  D. 
Montgomery,  a  resident  of  the  State  of  Virginia ;  that  the 
credits  were  given  to  the  boat,  and  not  to  the  owners,  and 
that  the  supplies,  repairs,  and  money  could  not  have  been 
procured  at  St.  Louis,  on  the  credit  of  the  owners;  and 
that  they  have  an  admiralty  lien  for  the  same. 

The  libel  of  Spencer  J.  Ball  asserts  a  claim  for  1210.90, 
for  wages  due  him  for  services  as  pilot,  rendered  in  the 
month  of  February,  1868.  As  this  claim  stands  on  a  dif- 
ferent footing  from  the  others,  and  does  not  involve  the 
same  questions,  it  will  be  hereafter  separately  considered. 

In  the  first  three  of  the  foregoing  cases  the  grounds  of 
defense  set  up  are :  1.  That  the  libellants  have  no  maritime 
liens,  which  can  be  asserted  and  recognized  in  this  court. 
2.  That  the  boat,  prior  to  the  commencement  of  the  pro- 
ceedings in  this  court,  had  been  attached  by  process  from 
the  McCracken  county  equity  and  criminal  court,  being  a 
court  of  the  State  of  Kentucky,  in  accordance  with  the 
statute  of  said  State,  and  was  not  therefore  subject  to  the 
jurisdiction  of  this  court,  as  a  court  of  admiralty,  at  the 
time  of  her  seizure  and  arrest. 

John  Y.  Throop,  as  master  and  claimant  of  the  Kirk- 
man, and  in  behalf  of  D.  A.  Givens,  as  owner,  has  filed  an 
answer  in  said  cases,  averring,  in  substance,  that  the  boat, 
during   the  period  within   which    said   claims   severally 
originated,  was  duly  enrolled  at  the  custom-house  at  St. 
Ijouis,  and  that  John  H.  Throop,  a  resident  of  the  State  of 
Kentucky,  was  the  owner  of  an  interest  of  one-third,  and 
Senjamin  T.  Beasley,  a  resident  of  St.  Louis,  the  owner  of 
tTVO-thirds  of  said  boat,  and  as  the  managing  owner,  had 
the  sole  control  of  the  boat,  at  that  point;  and  that  during 
all  said  period,  St.  Louis  was  the  home  port  of  the  boat ; 
and  that  therefore  the  said  libellants  have  no  admiralty 
lien.    The  answer  of  Throop  also  admits  the  sale  or  trans- 
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fer  of  the  interest  held  by  Beasley,  first  to  William  H. 
Cropper,  and  subsequently  to  John  D.  Montgomery,  and 
avers  that  the  same  were  colorable  and  fraadulent^  and 
that  Beasley  continued  to  be  the  true  and  real  owner  of  an 
interest  of  two-thirds  in  said  boat,  and  was  so  at  the  times 
when  the  claims  of  the  libellants  respectively  accrued. 

The  answer  of  Throop  further  sets  up  the  proceedings  in 
the  Kentucky  court,  before  referred  to,  in  bar  of  the  juris- 
diction of  this  court.  D.  A.  Givens  has  also  fil^  an 
answer,  asserting,  among  other  things,  that  he  is  the  sole 
and  legal  owner,  by  a  purchase  of  the  boat  at  a  public  sale, 
under  the  order  of  the  Kentucky  court,  prior  to  her  seizure 
by  the  process  of  this  court.  He  adopts,  substantially,  the 
answer  of  Throop,  as  his  defense  to  the  claims  of  these 
libellants. 

The  testimony  and  exhibits  in  the  case  are  voluminous, 
and  can  not  be  noticed  in  detail.    The  material  facts  neces- 
sary to  the  consideration  of  these  cases  may  be  summarily 
stated  as  follows :  The  Eirkman  was  built  and  equipped  at 
Paducah,  in  the  State  of  Kentucky,  at  the  cost  of  about 
twenty  thousand  dollars,  by  the  said  John  H.  Throop  and 
Benjamin  T.  Beasley,  during  the  spring  and  summer  of 
1867;  and  commenced  running  the  latter  part  of  August  in 
that  year.    Throop  was  the  owner  of  one-third,  and  Beasley 
of  two-thirds ;  Throop  residing  at  Smithland,  Kentucky, 
and  Beasley  at  St.  Louis,  Missouri.    In  the  progress  of  the 
construction  and  equipment  of  the  boat,  the  owners  in- 
curred debts  in  Kentucky  to  the  amount  of  about  $10,000, 
for  labor  and  materials,  and  loans  and  advances  made,  in 
her  construction  and  equipment.    It  is  admitted  that  by 
the  statute  of  Kentucky,  on  that  subject,  these  creditors 
had  liens  on  the  boat  for  their  respective  claims.     On  De- 
cember 4,  1857,  some  three  months  after  the  boat  had 
commenced  running,  a  part  of  the  Kentucky  creditors 
applied  by  petition  to  the  court  of  McCracken  county, 
under  the  statute  of  the  State,  for  an  order  for  the  attach- 
ment of  the  boat,  and  she  was  seized  at  Paducah  on  the 
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same  day  by  the  sheriff,  under  such  order.  Od  the  10th  of 
December,  by  the  consent  and  agreement  of  the  petitioning 
creditors,  the  boat  was  released  from  the  custody  of  the 
sheriff,  on  the  bond  of  J.  Y.  Throop,  the  master,  stipulating 
for  the  redeliyery  of  the  boat  to  answer  the  claims  of  the 
creditors  at  whose  suit  she  was  attached.  TTuder  the  com- 
mand of  Throop,  as  master,  the  boat  immediately  com- 
menced running,  making  trips  to  and  from  St.  Louis,  on 
the  Tennessee,  the  Ohio^  the  Missouri,  and  Osage  rivers, 
until  October,  1858,  when,  by  the  order  of  Throop,  the 
master,  and  without  the  consent  or  knowledge  of  the 
owners,  she  left  St.  Louis  where  she  had  been  lying  in  the 
night,  and  was  taken  to  Paducah,  and  there  surrendered  to 
the  sheriff  of  McOracken  county.  It  will  not  be  necessary 
to  refer  minutely  to  all  the  proceedings  in  the  Kentucky 
court,  as  set  forth  in  the  long  and  complicated  record, 
which  is  in  evidence  by  the  respondents.  It  appears  that 
after  the  return  of  the  boat  to  Paducah,  probably  on  Octo- 
ber 18, 1858,  she  was  again  attached  at  the  suit  of  certain 
Kentucky  creditors ;  and  being  in  the  custody  of  the  sheriff, 
on  his  aflSldavit  that  no  one  had  offered  to  bond  the  boat, 
that  great  expense  was  incurred  in  keeping  her,  and  that 
she  was  liable  to  deterioration  in  being  kept  in  custody,  an 
order  was  made  for  the  sale  of  the  boat;  and  on  the  6th  of 
November  following,  pursuant  to  such  order,  she  was  offered 
at  public  sale, and  sold  to  the  said  D.  A.  Givens  for  95,500,  he 
giving  his  notes  for  the  purchase  money,  payable  on  time. 
These  notes  are  not  yet  paid ;  it  appearing  that  Givens  has 
declined  payment  until  a  decision  shall  be  had  in  the  libels 
filed  in  this  court.  The  boat  was  enrolled  at  Paducah,  im- 
mediately after  the  sale  to  Givens,  and  was  run  by  him  as 
owner  until  February  10, 1859,  when,  being  at  the  port  of 
Cincinnati,  she  was  seized  by  the  marshal  on  process  from 
this  court. 

The  first  question  to  be  considered  is :  Have  these  libel- 
lants  a  paramount  admiralty  lien  for  the  claims  asserted  by 
them  in  this  court?    If  St.  Louis,  the  place  where  these 
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claims  originated,  was  the  home  port  of  the  steamboat 
during  the  time  the  credits  were  given,  it  is  clear  there  ie- 
DO  such  lien.  In  that  case  the  maritime  law  goes  on  the 
presumption  that  the  credit  was  to  the  owner  or  master, 
and.nottothe  boat.  A  claim  for  wages  being  a  lien  on 
the  boat  nnder  all  circumstances,  is  an  exception  to  the 
general  rule. 

As  before  stated,  the  libellants  aver  that  their  claims  for 
supplies,  repairs,  and  money  loaned,  are  liens,  for  the  reason 
that  the  credits  were  to  a  boat,  which,  as  to  them  was  a 
foreign  boat,  and  were  necessary  to  her  saccessfol  naviga- 
tion. It  is  also  averred  that  these  credits  could  not  have 
been  procured,  except  on  the  supposition  that  there  was  a 
lien  on  the  boat.  And  the  evidence  is  entirely  conclusive, 
that  the  credits  were  all  given  on  this  supposition  and  be- 
lief, and  that  neither  Cropper  nor  Montgomery  could  have 
obtained  credit  at  St.  Louis  for  any  considerable  amount  on 
their  personal  responsibility.  The  witnesses  who  prove 
these  several  claims,  state  explicitly  that  Cropper  and  Mont- 
gomery were  without  credit  at  St.  Louis,  and  that  the 
necessities  of  the  boat  could  not  have  been  supplied  on 
their  personal  pledge  or  undertaking.  This  is  substantially 
admitted  by  the  respondents,  and  it  is  therefore  unneeessaiy 
to  refer  specially  to  the  evidence  on  the  point.  But  it  is  in- 
sisted by  the  respondents,  that  Cropper  and  Montgomeiy 
were  not  the  owners,  in  fact  or  in  law,  during  the  time  these 
claims  originated,  and  that  for  the  purposes  of  the  present 
case,  Beasley  was  Owner  of  a  two*thirds  interest,  and  being 
a  citizen  and  resident  of  St.  Louis,  that  place  must  be  held 
to  be  the  home  port  of  the  boat. 

That  the  transfer  or  sale  by  Beasley  to  Cropper,  and 
afterward  to  Montgomery,  was  merely  colorable  and  ficti- 
tious, as  between  the  parties,  there  is  no  reason  to  doubt 
The  design  of  Beasley  clearly  was  to  place  the  ownership 
of  the  boat  in  persons  not  residents  of  Missouri,  that  credit 
might  be  obtained  at  St.  Louis  for  the  Eirkman  as  a  boat 
foreign  to  that  port.    Beasley  was  laboring  under  pecaniaiy 
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embarrasBment,  and  coald  not  have  procured  credit  on  his 
personal  responsibility,  to  meet  the  wants  of  the  boat,  in 
the  prosecution  of  her  business.  He  therefore  transferred 
his  interest  to  Cropper,  a  resident  of  Ohio,  and  wholly  with- 
out pecuniary  means,  for  the  sum  of  $l4,000,  for  which  his 
notes  were  given,  payable  on  time.  Beasley  executed  to 
him  a  bill  of  sale,  in  due  form,  which  was  recorded  in  the 
ofBce  of  the  collector,  at  the  port  of  St.  Louis,  and  an  en- 
rollment of  the  boat  there  made,  on  the  oath  of  Cropper, 
that  he  was  the  owner  of  two-thirds  of  the  boat,  and  that 
Throop  was  the  .owner  of  the  other  third.  In  February, 
1858,  at  the  request  of  Cropper,  and  without  the  payment 
of  any  part  of  the  purchase  money,  this  sale  was  virtually 
annulled,  and  John  D.  Montgomery,  also  a  young  man  with- 
out property,  whose  residence  was  in  the  State  of  Virginia, 
was  substituted  in  the  place  of  Cropper,  and  gave  his  notes 
for  the  purchase  money,  and  Cropper's  notes  were  given  up. 
It  appears  that  Beasley,  after  parting  with  his  interest  in 
the  boat,  continued  to  represent  the  interests  of  the  boat, 
and  transact  business  for  her  at  St.  Louis.  After  the  trans- 
fer to  Montgomery,  he  acted  as  her  agent,  under  a  power 
of  attorney  from  him. 

In  the  view  taken  of  the  question  before  the  court,  it 
seems  wholly  unnecessary  to  remark  further  upon  the 
sale  by  Beasley.  Its  real  character  is  too  patent  to  justify 
discussion.  As  between  Beasley  and  his  creditors,  no  court 
would  hesitate  to  pronounce  it  fraudulent  and  void.  But 
what  shall  be  its  effect  on  the  rights  of  these  libellants,  now 
asserting  a  lien  on  the  boat  as  foreign  to  the  port  of  St. 
Louis,  is  a  wholly  different  question.  And  it  would  seem 
not  to  admit  of  doubt,  that  if  the  libellants  in  good  faith, 
and  acting  on  the  belief  that  the  boat  was  owned  by  per« 
sons  not  residents  of  the  State  of  Missouri,  gave  her  credit 
for  necessary  supplies,  repairs,  etc.,  as  a  foreign  boat,  and 
with  a  view  to  a  maritime  lien  for  their  security,  they  are 
DOt  affected  by  the  fraudulent  character  of  the  sales  or 
transfers  bj  which  the  boat  was  placed  in  that  position. 
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On  the  other  hand,  it  is  equally  clear,  that  if  the  evidence 
fairly  warrants  the  conclusion,  that  they  were  apprised  of 
the  real  nature  and  character  of  the  transfer  of  Beaaley'B 
interest  in  the  boat,  or  are  fairly  chargeable  with  such 
knowledge,  they  must  be  viewed  as  participants  of  the  fraad, 
and  can  have  no  claim  to  any  benefit  resulting  ftom  it 
And  this  presents  the  only  question,  involving  doubt  or 
difficulty,  as  to  this  branch  of  these  cases.    This  question  I 
have  carefully  considered,  and  am  obliged  to  say,  as  the  re- 
sult of  my  deliberation,  that  I  see  no  sufficient  ground  for 
finding,  that  the  libellants  are  implicated  in  the  fraudulent 
conduct  of  Beasley.    There  are  facts  in  the  case,  which* 
perhaps,  warrants  a  suspicion  that  McAllister  and  the  Ma- 
rine Railway  and  Dry  Dock  Company  were  cognizant  of  the 
real  character  of  the  sales  by  Beasley  to  Cropper  and  Mont- 
gomery.   It  is  in  evidence  that  there  had  been  long-con* 
tinned  and  somewhat  intimate  business  relations  between 
McAllister  and  Beasley.    The  firm  of  McAllister  A  Co. 
consisted    of   one    person — ^McAllister — and    was    exten- 
sively engaged  at  St.  Louis,  in  the  business  of  supplying 
stores  and  necessaries  for  steamboats;  and  Beasley,  as  a 
steamboat  owner  and  agent,  had  dealt  largely  with  the  firm, 
and  was  frequently  at  its  place  of  business.    But  there  is 
no  tangible  or  reliable  fact  in  evidence  showing  that  McAl- 
lister was  advised  of  the  character  of  the  transfer  by  Beas- 
l^yi  hy  which  his  interest  was  legally  vested  in  Cropper  and 
Montgomery.    The  same  remark  applies  to  the  claim  of 
the  Marine  Kailway  and  Dry  Dock  Company.    McAllister 
was  a  principal  stockholder  in  the  company,  and  one  of  the 
active  managers  of  its  concerns.    It  is  in  evidence,  too,  that 
Beasley  used  his  influence  in  having  the  boat  taken  to  the 
dock  of  this  company,  for  the  purpose  of  repidrs.    But  this, 
surely,  does  not  make  McAllister  a  partaker  in  Beasley's 
fraud.    And  there  are*  some  facts  in  the  case  which  repel 
any  unfavorable  presumptions  in  regard  to  the  claims  just 
referred  to.    In  the  first  place,  it  may  be  remarked  that 
there  is  no  controversy  about  the  fairness  and  justice  of  the 
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accounts  of  McAllister  and  the  Railway  and  Dry  Dock 
Company.  The  stores  and  supplies  charged  in  the  account 
of  the  former  were  furnished  to  the  boat,  at  fair  prices;  and 
these  stores  and  supplies  have  not  been  paid  for ;  and  there 
is  no  pretense  that  the  Dry  Dock  Company  did  not  make 
the  repairs  charged,  or  that  the  price  charged  is  not  reason- 
able. But  this  is  not  all.  As  before  remarked,  the  proof 
is  conclusive,  that  these  supplies  and  repairs  were  necessary 
for  the  boat,  and  that  as  to  both  claims,  credit  was  given  to 
the  boat,  and  not  to  the  owners.  It  is  not  readily  perceived 
why  these  credits  could  be  regarded  as  imparting  a  mari- 
time lien  on  the  boat,  on  any  other  supposition  than  that 
the  creditors  supposed  she  was  legally  foreign  in  the  port 
of  St.  Louis.  Again :  it  is  very  clear  that  whatever  may 
have  been  the  character  of  Beasley^s  transfer  of  his  interest, 
it  vested  in  the  purchaser  a  legal  title  in  that  interest,  which 
those  dealing  with  the  boat  were  justified  in  the  absence  of 
any  knowledge  to  the  contrary,  in  regarding  as  prima  facie 
valid  and  unimpeachable.  The  bills  of  sale  were  matters 
of  record  in  the  collector's  office,  where  alone  it  may  be 
presumed  persons  dealing  with  the  boat  would  search  for 
information  in  regard  to  title.  The  bill  of  sale  from  Beasley 
to  Cropper  is  in  the  usual  form,  and  bears  date  October 
7,  1867.  It  sets  out  the  residence  of  Cropper  as  being  at 
Portsmouth,  in  the  State  of  Ohio.  It  appears  from  Beas- 
ley's  deposition,  that  the  boat  was  enrolled  at  St.  Louis  by 
Cropper ;  and  from  an  authenticated  copy  of  his  oath  then 
made  at  the  custom-house  at  St.  Louis,  it  appears  that  he 
swore  he  was  the  owner  of  two-thirds  of  Hie  boat,  and  that 
Throop  was  the  owner  of  the  other  third.  In  this  affidavit 
he  also  says  that  he  is  a  resident  of  Portsmouth. 

The  fetcts  in  relation  to  the  enrollment  of  the  boat  do  not 
clearly  appear  from  the  evidence  before  the  court.  It  is 
probable  she  was  originally  enrolled  at  Paducah,  where  she 
was  built,  but  her  enrollment  there  is  only  made  out  by  in- 
ference and  not  by  authoritative  testimony.  Kor  is  there 
any  record  evidence  of  an  enrollment  by  Cropper  at  St. 


878  SOUTHEBN  DISTBICT  OF  OHIO. 

McAllister  A  Co.  «.  Steamboat  Sam  ELurkman* 

^ It -  -      -      -  -      _    -_ ^ — ,__^        -  _,  -    m    ■      -    wj^^m     ■_    .^m -^^       i         m     -       — ra ^^^^ 

LoDiB  after  his  parcbase  from  Beaslej.  But,  as  before  re- 
marked, Beasley  swears  that  sbe  was  enrolled  there  by 
Cropper,  and  that  is  probably  the  fact.  I  do  not  see  that 
the  fllace  of  her  enrollment  can  have  any  bearing  on  the 
question  which  was  the  home  port'  of  the  boat.  The  stat- 
ute requires  the  enrollment  to  be  at  the  port  ^  at  or  near 
which  the  husband  or  acting  or  managing  owner  or  owners 
of  such  ship  or  vessel,  usually  reside  or  resides.'^  1  Stat 
U.  B.  56,  sec.  4. 

Bat  it  has  been  often  held,  by  our  courts  of  admiralty, 
that  the  place  of  enrollment  is  not  condusiye  as  to  the 
home  port  of  a  vessel  or  boat,  and  that  evidence  is  always 
admissible  to  prove  the  actual  residence  of  the  owners ; 
and  that  such  evidence  furnishes  the  test  of  the  character 
of  the  boat  as  foreign  or  domestic.  In  the  case  of  the 
Brig  Nestor^  1  Sumner,  75,  Judge  Story  says :  "  Prima  faaz^ 
the  supplies  of  material  to  a  foreign  ship,  that  is,  to  a  ship 
belonging,  or  represented  to  belong,  to  owners  residing  in 
another  State  or  country,  are  to  be  deemed  to  be  fornished 
on  the  credit  of  the  ship  and  the  owners,  until  the  contrary 
is  proved."  And  in  the  very  able  opinion  of  Judge  Wells, 
of  the  United  States  Court  for  the  District  of  Missouri— 
HiU  ^  Conn  v.  QoUen  OaJU^  1  Newberry,  808 — ^it  is  said : 
^<  It  is  apparent,  therefore,  that  the  place  of  enrollment  has 
nothing  to  do  with  the  credit  that  is  given,  and,  therefore, 
has  nothing  to  do  with  the  question  of  lien."  Such,  I  may 
add,  has  been  uniformly  the  decisions  of  this  court,  as  to 
the  effect  of  an  enrollment  It  is  deemed  unnecessary  to 
refer  to  the  numerous  cases  in  which  this  doctrine  has  been 
held. 

From  the  views  thus  indicated,  it  results :  1.  That  the 
supplies  furnished  by  McAllister  ft  Co.,  and  the  repairs 
made  by  the  Carondelet  Marine  Railway  and  Dry  Dock 
Company,  as  charged  in  their  respective  accounts,  must  be 
deemed  on  the  evidence  as  necessary  to  the  successful 
prosecution  of  the  business  of  the  boat.  2.  That  the  boat, 
during  the  time  these  claims  originated,  must  be  held  to  be 
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foreign  at  the  port  of  St.  Lonis.  8.  That  the  credits  given 
by  said  Kbellants  were  given  to  the  boat  and  not  to  the 
owners.  4.  That  altboagh  the  conduct  of  Beasley  and 
others  connected  with  the  boat,  may  have  been  reprehensi- 
ble or  fraudulent,  these  libellants  in  the  absence  of  proof 
that  they  were  cognizant  of  and  participants  in  such  con- 
duct, are  not  afiected  by  it. 

But  the  claim  of  Florens,  for  money  advanced  for  the  use 
of  the  boat,  is  presented  in  a  different  aspect  from  those  just 
referred  to.  In  the  first  place,  there  are  suflSlcient  reasons 
for  the  inference  that  there  was  collasion  between  Beasley 
and  Florens  for  a  dishonest  purpose.  It  is  clearly  proved 
that  Beasley  at  different  times  withdrew  from  the  earnings 
of  the  boat  some  |4,000,  which  was  not  applied  to  the  pay- 
ment of  her  current  expenses.  Capt.  Throop  says,  in  his 
deposition,  that  Beasley  once  proposed  that  they  should 
draw  money  from  the  boat,  place  it  in  the  hands  of  some 
oonfidential  friend,  and  receive  it  from  him  in  the  form  of  a 
loan  to  the  boat,  on  her  credit,  and  thus  create  a  maritime 
lien  on  which  proceedings  could  be  instituted,  and  the  boat 
forced  to  sale.  Throop  did  not  assent  to  this  plan,  regard- 
ing it  as  dishonest ;  but  the  evidence,  I  think,  shows  that 
Beasley  to  some  extent  acted  upon  it.  It  appears,  as  I 
understand  the  proof,  that  in  one  instance  there  is  a  charge 
on  the  boat  books  of  9406,  for  money  received  by  him 
from  the  boat,  and  on  the  same  day  a  due  bill  was 
given  to  Florens  precisely  for  the  same  sum,  as  for  money 
loaned  by  him.  This  is  one  of  the  items  in  the  account  of 
Florens.  And  the  same  coincidence  occurred  in  relation  to 
an  item  of  |250,  also  charged  in  his  account.  These  facts,  in 
connection  with  the  evidence  by  Throop  above  referred  to, 
and  the  further  fact  that  it  was  upon  the  advice  and  sug- 
gestion of  Beasley  that  the  application  for  a  loan  from 
Florens  was  made,  tend  directly  to  implicate  Florens  as  a 
participant  in  the  intended  fraud  of  Beasley. 

But  there  is  another  stringent  reason  for  the  rejection  of 
Florens'  claim.    The  loans  made  by  him  to  the  boat  were 
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not  aothorized  by  or  known  to  the  master  of  the  boat.  Capt 
Thfoop  states  not  only  that  he  did  not  authorize  these 
loans,  but  that  he  had  no  knowledge  of  them  until  after  the 
institution  of  the  suits  in  this  court  They  were  made, 
therefore,  by  the  clerk  of  the  boat,  probably  at  the  sugges- 
tion of  Beasley,  but  wholly  without  the  sanction  of  the 
master.  Now,  although  it  is  true  in  reference  to  steam- 
boats on  the  western  waters,  that  the  clerk  is  in  some  sense 
the  financial  agent  of  the  boat  on  which  he  serves,  his  acts 
as  such  must  be  under  the  authority  of  the  master,  and  he  has 
no  power  to  bind  the  boat  for  a  loan  of  money  withoat 
such  authority.  It  is  true,  if  the  clerk  procures  money  on 
the  credit  of  the  boat  without  the  sanction  of  the  master, 
and  the  master  directly  or  impliedly  assents  to  it,  it  will  be 
regarded  as  the  act  of  the  master,  and  a  lien  will  be  cre- 
ated. But  where,  as  in  this  case,  the  loan  was  not  known 
to  the  master  until  long  after  it  was  made,  there  can  be  no 
presumption  that  he  authorized  it  or  gave  his  assent  to  it 
On  this  ground,  therefore,  I  think  the  claim  of  Florens  must 
be  rejected. 

As  to  the  claim  of  Spencer  J.  Ball,  for  wages  as  pilot,  it 
is  admitted  by  the  counsel  for  the  respondents,  that  it  is  a 
valid  lien  on  the  boat,  irrespective  of  tlie  question  whether 
Bt.  Louis  was  her  home  port  But,  it  is  contended,  that  he 
has  waived  or  released  his  lien  by  his  assent  to  an  arrange- 
ment by  which  Beasley  agreed  to  account  to  him  for  the 
*  sum  due.  This  applied  to  a  part  only  of  the  sum  claimed 
by  him.  There  is  no  evidence,  however,  that  Beasley  has 
paid  or  accounted  for  any  part  of  this  claim.  Ball  is  still 
the  creditor  of  the  boat,  on  her  books,  for  the  whole 
amount  of  wages  claimed  by  him.  It  is  dear,  therefore, 
that  there  is  no  legal  waiver  or  release  of  his  lien  on  the 
boat,  and  that  he  is  entitled  to  a  decree  if  this  court  has 
jurisdiction  in  this  case.  The  cases  are  numerous,  in  the 
books,  in  which  it  has  been  held  that  the  taking  of  a  prom- 
issory note  is  not  a  waiver  of  a  maritime  lien.  It  was  so 
ruled  by  Judge  Btory,  in  the  case  of  the  Barque  Chusan,  2 
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Story,  455.  And  the  same  doctriDe  is  distinctly  affirmed 
by  Jadge  McLean,  in  the  case  of  Raymond  v.  Schooner 
JSUen  Stewart  J  5  McLean,  269.  Bat  it  is  quite  needless  to 
multiply  references  on  this  point.  The  law  is  too  clearly 
settled  to  admit  of  doubt  or  controversy. 

I  will  now  briefly  consider  the  question  of  jurisdiction, 
which  is  presented  in  this  case.  It  is  insisted,  by  the  counsel 
for  the  respondents,  that  the  attachment  and  sale  of  this 
boat  by  the  order  and  authority  of  the  Kentucky  court, 
prior  to  her  seizure  under  the  process  of  this  court,  is  a  bar 
to  any  proceeding  in  admiralty  founded  on  a  claim  origi- 
nating before  the  sale  under  the  State  authority.  If  this 
position  is  well  taken,  this  court  has  no  jurisdiction,  and 
these  libels  must  be  dismissed.  The  principle  involved  in 
the  question  has  been  so  frequently  considered  and  passed 
upon  by  judges  and  courts  of  the  highest  standing  in  this 
country,  that  it  is  quite  unnecessary  that  I  should  discuss 
it  at  any  length. 

The  facts  necessary  to  notice,  as  applicable  to  the  ques- 
tion, have  been  before  sufficiently  stated.  From  these,  it 
appears  the  boat  was  attached  in  Kentucky  at  the  suit  of 
creditors  at  Paducah,  by  order  of  the  court  of  McCracken 
county,  in  that  State,  on  December  4, 1857,  and  held  in  the 
custody  of  the  sheriff  until  the  10th,  when,  by  the  consent 
of  the  petitioning  creditors,  on  a  bond  for  her  delivery  to 
answer  their  claims,  the  sheriff  gave  possession  to  the  mas- 
ter. She  was  afterward  attached  at  Paducah,  by  the  order 
of  the  same  court,  at  the  suit  of  other  creditors,  and  again 
released  from  the  custody  of  the  sheriff,  by  giving  bond  as 
above  stated.  In  charge  of  the  same  master,  the  boat  con- 
tinued to  navigate  the  western  rivers,  carrying  freight  and 
passengers,  making  St.  Louis  her  principal  stopping  place 
for  business  purposes,  until  the  beginning  of  October,  1858, 
when  she  was  taken  to  Paducah  by  the  master,  and  placed 
in  the  possession  of  the  sheriff'  of  McCracken  county.  A 
few  days  after,  she  was,  by  the  order  of  the  Kentucky  court, 
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Bold  at  pnblic  sale,  and  the  clumant,  D.  A.  Givens,  be- 
came the  purchaser.  The  claims  now  prosecuted  in  this 
oourty  as  before  noticed,  originated  at  St.  Louis,  between 
the  beginning  of  November,  1857,  and  the  18th  of  October 
of  the  next  year. 

If  the  court  is  right  in  holding  that  these  libellantB,  with 
the  exception  of  Florens,  have  a  valid  maritime  lien  on 
the  boat,  it  is  clear  that  no  State  legislation  can  supersede 
or  annul  it.  By  the  well-settled  principles  of  the  maritime 
law,  such  a  lien  is  equivalent  to  an  express  hypothecation 
of  the  boat,  and  all  subsequent  transfers  or  changes  of 
title  are  subject  to  this  prior  and  paramount  lien.  Nothing 
but  payment  will  discharge  the  boat  from  its  operation. 
And  it  is  equally  clear,  that  under  the  constitution  of  the 
TTnited  States  and  the  legislation  of  Congress,  the  jurisdic- 
tion in  the  enforcement  of  maritime  liens  is  vested  excla- 
sively  in  the  national  judiciary.  In  the  case  of  the  Barqiu 
ChusaUj  Judge  Story  held,  that  ^^  the  subject  of  admiralty 
and  maritime  jurisdiction  is  withdrawn  from  State  legisla- 
tion, and  belongs  exclusively  to  the  national  government 
and  its  functionaries."  In  the  same  case,  the  learned  judge 
says :  ^^  The  constitution  of  the  United  States  has  declared 
that  the  judicial  power  of  the  national  government  shall 
extend  to  all  cases  of  admiralty  and  maritime  jurisdiction, 
and  it  is  not  competent  for  the  States  to  enlarge,  or  limit, 
or  narrow  it.  In  the  exercise  of  this  admiralty  and  mari- 
time jurisdiction,  the  courts  of  the  United  States  are  ex- 
clusively governed  by  the  legislation  of  Congress,  and  in  the 
absence  thereof  by  the  general  principles  of  maritime  law.'' 
2  Story,  462. 

And  the  Supreme  Court  of  the  Onited  States,  in  the  case 
of  the  New  Jersey  St.  Nao.  Co.  v.  The  Merchants^  Bank^ 
say:  '^The  exclusive  jurisdiction  in  admiralty  cases  were 
conferred  on  the  national  government  as  closely  connected 
with  the  grant  of  commercial  power."  6  Howard,  392. 
But  this  doctrine  has  been  so  often  aflGLrmed  not  only  by  the 
Supreme  Court,  but  by  many  other  courts  of  the  United 
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States,  and  also  by  State  conrts  of  high  position,  that  it 
does  not  require  the  citation  of  authorities  to  sustain  it. 
It  is  now  referred  to  as  sanctioning  the  conclusion,  that  the 
statute  of  Kentucky  can  not  have  the  effect  of  depriving 
these  libellants  of  the  full  benefit  of  their  maritime  liens. 
These  existed  in  full  force  before  the  purchase  of  the  boat  by 
Givens,  and  any  right  he  acquired  under  that  purchase  was 
subordinate  to  them.  '  The  court  in  Kentucky  had  no  power 
to  adjudicate  upon  the  rights  of  these  libellants  for  the  rea- 
son that  it  had  no  jurisdiction  to  enforce  their  liens ;  and 
if  such  power  did  exist,  these  libellants  were  not  parties 
actually  or  constructively  to  the  proceedings  in  that  court, 
and  their  rights  could  not  therefore  be  affected  by  its  action. 
It  will  be  apparent,  then,  that  this  is  not  a  case  of  conflict 
of  jurisdiction  between  the  Kentucky  court  and  this  court, 
as  courts  of  concurrent  jurisdiction.  The  purchaser  of  the 
boat  in  the  sale  made  under  the  order  of  the  court  in  Ken- 
tucky did  not  acquire,' and  could  not  acquire  the  rights  of 
these  libellants  in  virtue  of  their  paramount  liens.  This  prin- 
ciple is  recognized  and  asserted  by  Judge  McLean  in  the  case 
of  (yCaUaghan  v.  BiggSy  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan,  5  Am.  Law  Reg.  189. 
It  was  also  affirmed  by  the  same  learned  judge  in  this  cir- 
cuit, on  an  appeal  from  this  court,  in  the  case  of  the 
Steamboat  jN.  W.  Thomas^  not  yet  reported.  See  also 
Ashbrook  et  al.  v.  Steamer  Golden  Gate^  1  Newberry,  296. 

The  application  of  this  principle  to  the  cases  before  the 
court  is  in  no  way  affected  by  the  fact  that  the  claims  of 
the  Kentucky  creditors  are  for  money,  labor,  materials,  etc., 
in  the  construction  of  the  boat ;  and,  therefore,  that  their 
liens,  under  the  State  law,  are  prior  to  those  of  the  libel- 
lants for  stores,  supplies,  and  repairs  after  the  boat  was  com- 
pleted, and  while  engaged  in  navigation.  It  is  well  settled, 
that  credits  to  a  boat  in  the  progress  of  construction  are 
not  liens  by  the  general  maritime  law,  20  Howard,  898 ; 
and  if  they  were  so,  a  State  court  would  have  no  power  to 
enforce  them.    This  boat,  after  her  seizure  by  the  Ken- 
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tacky  creditors,  was  permitted  to  engage  in  carrying  on 
conimerce  between  the  ports  of  different  States ;  and  thus 
engaged,  she  was  andoubtedly  subject  to  the  operation  of 
the  well-known  principles  of  the  national  maritime  law. 
For  the  purposes  of  successful  navigation,  she  needed  credit 
in  a  port  distant  from  the  place  of  her  construction,  and 
such  credit  was  given  to  the  boat  by  persons  who  could  not 
be  presumed  to  know  of  any  prior  local  liens,  and  whose 
rights  could  not  therefore  be  affected  by  such  liens.  It  is 
obvious  that  any  other  doctrine  would  seriously  cripple 
the  commerce  and  navigation  of  the  western  waters,  and 
would  virtually  set  aside  the  maritime  law  of  the  land  ss 
applicable  to  those  waters. 

The  case  of  Taylor  et  oL.  v.  Carryl^  20  Howard,  583,  has 
been  brought  to  the  notice  of  the  court,  and  it  is  insisted 
by  the  respondents'  counsel  that  it  is  decisive  against  the 
jurisdiction  of  this  court,  in  the  cases  now  under  considera- 
tion. I  do  not  so  understand  the  opinion  of  the  Supreme 
Court  in  that  case.  They  decided  that  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania never  had  the  legal  possession  of  the  vessel  which 
had  been  sold  under  its  decree ;  and,  therefore,  that  the  par- 
chaser  under  that  decree  acquired  no  title.  As  in  a  court  of 
admiralty  the  possession  of  the  res  is  the  basis  on  which 
alone  any  subsequent  proceeding  has  its  warrant,  it  resulted 
necessarily  in  that  case  that  there  was  a  want  of  jurisdic- 
tion, and  that  the  decree  of  the  court  was  therefore  a  nul- 
lity. The  Supreme  Court  say,  in  the  conclusion  of  their 
opinion :  ^^  The  view  we  have  taken  of  this  cause  renders  it 
unnecessary  for  us  to  consider  any  question  relative  to  the 
respective  liens  of  the  attaching  creditors  and  of  the  sea- 
men for  wages,  or  as  to  the  effect  of  the  sale  of  the  prop- 
erty as  chargeable  or  as  perishable  upon  them."  The 
court  nowhere  asserts  in  the  opinion,  that  the  jurisdiction 
in  admiralty  by  the  constitution  of  th^  CTnited  States  is  not 
exclusive  in  the  courts  of  the  TTnited  States,  or  that  the 
legislation  of  Congress  has  limited  that  jurisdiction,  except 
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in  BO  far  as  the  reservation  of  the  rights  of  parties  to  pro- 
ceed at  common  law,  may  be  regarded  as  a  limitation. 
"Sov  do  they  reverse  the  principle  often  announced  by  the 
decisions  of  that  court,  that  it  is  not  in  the  competency  of 
State  authority  to  abrogate  or  supersede  a  maritime  lien 
created  by  the  national  maritime  law.  The  court  un- 
doubtedly afiSrm  the  well-established  rule  of  law,  that  as 
to  courts  of  concurrent  jurisdiction,  the  court  first  acquir- 
ing jurisdiction  will  retain  it  free  from  any  interference 
from  any  other  court.  And  they  also  hold,  that  in« 
admiralty  as  well  as  in  cases  at  law,  property  in  the 
actual  custody  of  an  officer  under  valid  process,  either  from 
9  State  or  federal  court,  is  not  subject  to  seizure  or  levy  by 
process  emanating  from  another  jurisdiction.  It  is  true, 
the  learned  Chief  Justice  Taney,  in  his  very  able  dissent- 
ing opinion  in  the  case,  controverted  this  principle  as  ap- 
plicable to  cases  where  there  was  a  prior  admiralty  lien. 
The  majority  of  the  court,  from  a  laudable  desire  to  avoid  col- 
lisions with  the  State  authorities,  held  that  prior  legal  posses- 
sion in  a  State  officer  withdrew  the  property  from  the  juris- 
diction of  the  admiralty  court.  It  is  not  for  me  to  make  com.- 
ments  on  the  opinion  of  the  majority  of  the  court  on  this 
point ;  but  it  will  imply  no  disrespect  to  the  decision  of  that 
high  tribunal  to  remark,  what  is  undoubtedly  true,  that  this 
doctrine  of  rigid  non-intervention  with  State  jurisdiction  wa^ 
not  previously  ^'  supposed  to  apply  in  cases  where  its  effect 
would  be  to  deprive  a  party  of  a  vested  right  under  a  clear 
admiralty  lien.'' 

But  in  my  judgment,  the  decision  of  the  Supreme  Court 
in  Taylor  et  al.  v.  Carryl^  can  not  be  viewed  as  having  any 
application  to  the  cases  now  under  consideration.  In  that 
case,  the  vessel  was  in  the  actual  custody  and  possession  of 
the  State  officer  under  process  from  a  State  court  when 
seized  in  admiralty  under  process  from  the  District  Court 
of  the  United  States.  The  Supreme  Court  held,  that  the 
latter  process  did  not  give  jurisdiction  to  the  District 
Court,  and  that  its  subsequent  proceedings,  including  the 
26 
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sale  under  its  decree,  was  invalid.  Bat  in  the  case  before 
this  conrt,  it  is  to  be  observed  that  the  steamboat  Kirkman, 
when  seized  at  Cincinnati  under  the  process  of  this  coart, 
was  not  in  the  custody  of  the  law  or  of  any  officer  of  the 
State  of  Kentucky,  but  under  the  control  and  in  the  actual 
possession  of  Givens,  the  claimant  in  these  cases,  as  the 
purchaser  of  the  boat  under  the  order  of  the  Eentuckj 
court  The  boat  was  then  employed  in  the  navigation  of 
the  western  rivers  for  the  benefit  and  under  the  control  of 
Givens.  The  court  in  Kentucky  had  in  fact  expressed  its 
jurisdiction,  so  far  as  the  boat  was  concerned,  by  its  order 
for  the  sale  of  the  boat,  and  her  actual  sale  to  Givens.  So 
far  as  he  acquired  any  interest  in  the  boat  under  the  eale^ 
it  was  his  private  property,  but  was  undoubtedly  subject  in 
his  hands  to  any  lien  or  interest  existing  in  favor  of  other 
parties  prior  to  his  purchase.  This  case  does  not,  there- 
fore, involve  any  conflict  of  jurisdiction  between  the  Ken- 
tucky court  and  this  court,  or  any  collision  between  the 
officers  of  the  two  courts.  And,  therefore,  the  reasoning 
of  the  Supreme  Court  of  the  United  States  in  favor  of  the 
expediency  of  avoiding  all  occasion  of  jealousy  or  hostility 
between  the  State  and  federal  authorities  does  not  apply. 
I  concur  fully  in  the  soundness  of  the  policy  so  forcibly 
and  ably  vindicated  by  the  Supreme  Court  in  the  case  re- 
ferred to ;  and  have  studiously  aimed  in  the  performance 
of  my  judicial  duties  to  enforce  its  practical  observance. 
But  I  am  clear  that  in  the  cases  before  the  court  its  appli- 
cation is  not  called  for. 

A  decree  may  be  entered  in  fSftvor  of  the  Ubellants, 
McAllister  &  Co.,  the  Carondelet  Marine  Railway  and 
Dry  Bock  Company,  and  Spencer  J.  Ball,  for  their  respect- 
ive claims.  The  libel  in  the  name  of  Bernardino  Florens 
is  dismissed  at  his  costs. 
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(CIRCUIT  COURT.) 

James  Lbb  &  Co.  v.  Thb  Chillioothb  Branch  Bane  o?  thb 

Statb  of  Ohio. 

The  law  does  not  require  any  particular  form  of  words  in  the  transfer  of 
negotiable  paper.  Any  words  which  show  an  intention  to  transfer  a 
note  or  bill,  without  restriction  or  limitation,  will  constitute  a  valid  in- 
dorsement, and  the  indorsee,  upon  i^on-payment,  may  resort  to  the 
prior  parties. 

An  indorsement  on  a  bill  of  exchange  of  the  words,  *^  Or^dii  my  aeeoun^^ 
James  B,  SeoUy  Cashier"  is  restrictive  in  its  character,  and  suspends 
the  further  transfer  and  negotiability  of  the  bill. 

Soeh  an  indorsement  is  sufficient  to  apprise  subsequent  indorsees  of  the  bill 
that  no  authority  existed  authorizing  a  transfer  to  them. 

H.  H.  Hunter  and  H.  Stanberyy  for  plaintifis. 

(7.  jD.  CoffiTij  8.  F.  Vintonj  and  A.  G.  ThurmaUj  for 
defendants. 

Opinion  op  thb  Cour*: 

The  plaintiffs,  as  they  allege,  are  the  holders  and  in* 
dorsees  of  fourteen  bills  of  exchange ;  and  this  action  is 
brought  against  the  Cbillicothe  branch  of  the  State  Bank 
of  Ohio,  as  the  indorser  of  the  bills.  They  amount  in  the 
whole  to  about  fifty  thousand  dollars,  and  were  drawn  by 
Afferent  persons  at  Ohillicothe,  on  Edwin  Ludlow,  cashier 
of  the  Ohio  Life  Insurance  and  Trust  Company  at  New 
York,  payable  to  the  order  of  James  B.  Scott,  cashier. 
The  declaration  contains  a  special  count  on  each  of  the 
bills,  together  with  the  usual  money  counts.  It  is  averred 
that  the  Chillicothe  Bank  indorsed  the  bills  by  "the  name 
of  James  B.  Scott,  its  cashier ;''  and  that,  not  being  paid 
at  maturity,  they  were  protested  for  non-payment,  of  which 
the  bank  had  due  notice. 

A  jury  has  been  sworn,  and  the  plaintiffs  to  sustain 
their  action  have  offered  in  evidence  the  several  bills  re- 
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ferred  to.  They  are  objected  to  by  the  coansel  for  the 
defendant,  as  not  showing  any  title  in  the^plaintiflb,  or  any 
right  of  action  in  them  as  indorsees.  This  objection  is 
urged  by  counsel,  on  several  grounds,  which  have  been 
brought  to  the  notice  of  the  court,  and  fully  argued.  In 
the  brief  views  I  propose  to  submit,  I  shall  limit  myself  to 
the  question :  What  is  the  construction  and  legal  effect  of 
the  indorsements  of  the  bills  by  Scott  to  Ludlow.  If  tliese 
indorsements  restricted  the  further  negotiability  of  the 
bills,  it  will  be  obvious  that  Ludlow  had  no  authority  to 
transfer  them  to  the  plaintiffs,  and  they  can  have  no  stand- 
ing in  courts  as  indorsees. 

The  indorsements  on  each  of  the  bills  is  in  these  words: 
"  Credit  my  account — James  B.  Scott^  Cashier  J*  And  the 
question  presented  is,  whether  they  import  an  unqualified 
and  unrestricted  transfer  to  Ludlow,  with  the  right  to 
transfer  to  others,  and  thus  continue  their  circulation  as 
negotiable  paper.  This,  it  is  insisted  by  the  counsel  for 
the  plaintiffs,  is  the  legal  effect  of  the  indorsement  to  Lad- 
low.  On  the  other  hand,  it  is  claimed  that  the  indorse- 
ments by  the  cashier  of  the  Chillicothe  Bank  were  intended 
solely  to  authorize  Ludlow  to  hold  the  bills  until  their 
maturity,  and  receive  the  proceeds,  and  place  them  to  the 
credit  of  the  bank ;  and  that  by  a  fair  and  natural  con- 
struction of  the  words  used,  the  intention  to  restrict  the 
further  negotiability  of  the  paper  is  legally  inferable.  Or, 
if  the  paper  could  in  any  sense  have  been  subsequently 
transferred  by  Ludlow,  it  could  only  be  on  the  condition 
and  for  the  purpose  stated  in  Scott's  indorsement,  and  that 
this  limitation  applies  to  it  in  the  hands  of  any  subsequent 
holder  or  transferee. 

It  is  not  controverted  that  the  Chillicothe  Bank,  as  the 
holder  of  the  bills,  had  alright  to  direct  to  whom  the  pro- 
ceeds should  be  paid,  and  to  designate  the  specific  purpose 
to  which  they  were  to  be  applied.  And  the  only  question 
is,  whether  the  words,  credit  my  account,  which    precede 
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the  signature  of  Scott,  imply  an  intention  to  qnalify  and 
reetrict  the  operation  of  the  indorsementa. 

It  is  unquestionably  true,  that  the  law  does  not  require 
any  particular  form  of  words  in  the  transfer  of  negotiable 
paper.  Any  words  which  show  an  intention  to  transfer  a 
note  or  bill,  without  restriction  or  limitation,  will  con- 
stitute a  valid  indorsement,  and  the  indorsee  upon  non* 
payment  may  resort  to  the  prior  parties.  Indorsements, 
however,  not  intended  to  restrict  the  further  negotiability 
of  paper,  are  usually  designated,  either  as  in  full,  or  in 
blank.  An  indorsement  is  said  to  be  in  full  when  the  name 
of  the  assignee  or  transferee  is  stated  without  any  words  of 
limitation.  The  usual  form  of  a  full  indorsement  is :  Pay 
to  A.  J5.,  or  order.  An  indorsement  in  blank  is  perfected 
by  the  mere  signature  of  the  indorser  across  the  back  of 
the  paper,  without  prefix  or  affix.  In  the  latter  case  the 
paper  may  be  subsequently  transferred  by  delivery;  but  in 
either  case  it  goes  into  circulation  unclogged  by  any  con- 
dition or  limitation.  These  are  familiar  principles  of  com- 
mercial law,  which  do  not  require  the  citation  of  author- 
ities to  sustain  them. 

It  would  seem  to  be  a  very  clear  proposition  that  the 
indorsements  by  Scott  to  Ludlow  do  not  fall  within  either 
of  the  classes  referred  to.  They  are  not  indorsements  in 
full,  because  there  is  no  designation  of  the  assignee  or 
transferee.  They  are  not  blank  indorsements,  because  there 
are  words  before  the  signature,  which  have  significance, 
and  which  a  subsequent  holder  would  have  no  authority  to 
strike  out,  and  thus  convert  them  into  simple  indorsements 
in  blank. 

In  the  progress  of  the  arguments,  very  full  references 
were  made  to  elementary  writers  on  the  law  of  negotiable 
paper,  and  many  reported  cases  have  been  cited  bearing  on 
the  question  before  the  court.  It  is  hardly  necessary  to 
notice  these  authorities  in  detail;  It  may  be  stated,  how- 
ever, that  the  general  doctrine  sustained  by  the  authorities 
and  cases  cited,  is  that  effect  will  be  given  to  any  words 
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used  by  an  indoroer,  Bhowing  the  specific  purpose  of  the  in- 
dorsement, and  directing  payment  to  be  made  to  a  pafticalar 
person  or  for  a  special  purpose ;  and  that  sobseqaent  holders 
of  the  paper  take  it  subject  to  the  limitation  imposed.  That 
the  words,  credit  my  account^  which  precede  the  name  of 
Scott  in  the  indorsements  under  consideration,  are  within 
this  principle,  seems  quite  clear.  It  is  true  that  among  the 
many  cases  cited  by  counsel,  there  are  none  in  which  this 
precise  form  of  words  is  used.  But  the  principle  k  fully 
recognized,  and  these  authorities  are  entitled  to  respect  as 
giving  it  the  highest  judicial  sanction.  Without  stopping 
to  analyze  the  many  cases  referred  to,  in  which  indorse- 
ments have  been  held  to  be  restrictive  in  their  character, 
as  suspending  the  further  negotiability  of  commercial 
paper,  the  following  instances  may  be  briefly  stated:  Pay  U> 
my  use:  Pay  to  A.  only.  Pay  the  corUents  to  the  vm  of  B. 
only.  Pay  the  money  to  my  servant  for  my  use.  Carry  this 
bill  to  the  credit  of  A.  The  within  must  be  credited  to  L.  B. 
value  in  account.  Pay  to  J.  P.,  or  order j  for  account  of  T. 
^  W.  Chitty  on  Bills,  176,  177;  Byles  on  Bills,  121 
(marginal  paging) ;  Edwards  on  Bills  and  Prom*  Notes, 
277,  278;  Story  on  Bills,  sec.  211;  2  Bur.  1227;  Doug- 
lass, 687 ;  8  Taun.  100 ;  159  Com.  L.  819 ;  8  Mass.  227 ; 
6  Mass.  544. 

As  before  intimated,  the  words,  credit  my  account^  can 
not  be  supposed  to  have  been  used  without  a  meaning  and 
a  purpose.  They  were  clearly  intended  as  a  naked  author- 
ity to  Ludlow  to  receive  the  proceeds  of  the  bills,  and  credit 
them  to  the  account  of  the  Cbillicothie  Bank.  This  is  thdr 
fiedr  import ;  and  that  they  were  so  intended  by  Scott  can 
not  be  doubted.  He  is  the  cashier  of  an  important  bank- 
ing institution,  and  may  be  presumed  to  be  familiar  with 
all  the  different  ways  of  transferring  negotiable  paper.  He 
is,  without  doubt,  cognizant,  not  only  of  the  form,  but  the 
legal  effect  of  the  various  species  of  indorsements  in  use 
among  bankers  and  commercial  men.  That  he  did  not  in* 
tend  the  transfer  of  the  paper  to  Ludlow  to  have  the  e^et 
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of  the  usaal  indorsement,  either  in  full  or  in  blank,  may  be 
inferred  from  the  fact  that  the  words  nsed  negative  such  a 
purpose.  Why  adopt  the  words,  credit  my  account^  if  the 
usual  indorsement  had  been  intended?  The  words  are 
equivalent  to  a  direction  to  Ludlow  to  credit  the  proceeds 
to  the  Chillicothe  Bank  on  account,  instead  of  making  an 
actual  remittance  of  the  funds.  They  are  in  effect,  as  if 
be  had  written :  Pay  the  proceeds  to  the  banky  by  a  credit  of 
the  amount  to  its  account.  If  such  had  been  the  form  of  the 
indorsements,  could  there  have  been  a  possible  doubt  as  to 
their  meaning? 

Although  in  the  present  posture  of  this  case,  the  court 
can  not  notice  the  known  course  of  business  between  Ohio 
banks  and  those  in  New  York,  or  the  business  relations 
existing  between  the  institution  represented  in  that  city  by 
Ludlow,  and  the  Chillicothe  Branch  Bank,  yet  it  is  not 
perhaps  a  strained  inference  from  the  words  used  by  Scott, 
that  there  were  existing  accounts  between  them,  and  a 
balance  due  from  the  latter  to  the  former,  which  was  to  be 
reduced  or  paid  by  the  application  of  the  proceeds  of  the 
bills  in  question.  The  transaction  is  susceptible  of  this 
view  from  the  language  in  which  the  indorsements  are 
couched.  And  thus  viewed,  it  needs  no  argument  to  prove 
that  it  was  decidedly  in  bad  faith  for  Ludlow  to  use  the 
paper  for  a  purpose  not  in  the  contemplation  of  the  indorser, 
and  greatly  to  the  hasard  of  the  Chillicothe  Bank.  This, 
it  is  true,  under  ordinary  circumstances,  could  not  affect 
the  rights  of  these  plaintifb  without  knowledge  of  the  dis- 
honest purpose  of  Ludlow  in  making  the  transfer.  But 
the  words  of  the  indorsements  to  Ludlow,  were  sufficient 
to  apprise  the  plaintiffs  of  the  real  character  of  the  trans- 
action, and  operate  as  a  notice  to  them  that  Ludlow  had  no 
authority  to  indorse  the  paper  to  them,  so  as  to  divert  the 
proceeds  from  the  object  intended.  I  confess  to  some 
incredulity  as  to  the  good  faith  of  the  plaintifis  in  this 
transaction.  I  am  slow  to  believe  that  a  banker  or  business 
man,  of  reasonable  intelligence,  with  the  qualified  indorse- 
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ment  of  Scott  before  him,  would  have  taken  this  paper, 
with  the  hope  or  expectation  that  the  Chillioothe  Bank 
would  be  liable  as  an  indorser,  in  caae  of  non-payment  by 
the  drawers. 

It  would  not  be  proper  to  indulge  in  any  speculative 
remarks  in  regard  to  this  transaction,  as  between  Ludlov 
and  the  plaintiffs.  There  may  be  facts  involved  which  will 
never  be  brought  to  the  light  of  day,  and  which,  if  fully 
developed,  would  reveal  great  frauds.  .  This  consideration, 
however,  can  not  influence  or  control  the  decision  of  the 
court,  on  the  question  before  it.  There  seems  to  be  enoagh, 
in  the  very  vestibule  of  this  case,  to  warrant  the  legal  con- 
clusion that  these  plaintifb  received  the  bills  in  question 
with  full  notice  that  Ludlow  had  no  right  to  transfer  them 
in  any  other  sense,  or  for  any  other  purpose  than  that 
indicated  by  the  terms  of  the  indorsements,  and  that  they 
have  no  standing  in  court  as  indorsees,  and  no  right  of 
action  on  these  bills.  In  the  judgment  of  the  court,  there- 
fore, these  bills  can  not  go  in  evidence  to  the  jury. 

As  this  view  is  decisive  of  the  case,  it  is  unnecessary  to 
discuss  the  other  objection  presented  by  counsel,  namely : 
that  the  official  character  of  Scott,  as  the  cashier  of  the 
Chillicothe  Branch  Bank,  does  not  appear  in  the  bills,  or 
by  his  indorsement,  so  as  to  create  a  legal  liability  in  the 
bank  as  indorser.  The  point  has  been  strenuously  ui^ged 
by  counsel,  but  for  the  reason  indicated,  I  give  no  opinion 
upon  it. 

The  plaintiffs  were  nonsuited. 
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(circuit  court.) 

Calvin  Bobgb  and  John  B.  Ryan  v.  Thomas  F.  Card.    In 

Equity. 

It  is  in  accordance  with  the  practice  and  decisions  of  the  court  to  refUse  a 
preliminary  injunction  if,  upon  the  facts  presented,  there  is  a  fair  doubt 
whether  the  defendant  has  infringed. 

The  law  is  well  settled  that  a  patent  for  a  combination  of  old  things,  applied 
to  produce  a  new  and  useful  result,  is  not  violated  unless  all  the  parts 
or  elements  of  the  combination  are  used. 

When  the  plaintiffs'  patent  was  for  the  combination  of  a  flat,  horizontal 
iron  plate  in  connection  with  a  chamber  or  recess  below  the  plate,  and 
the  defendant  put  horizontal  plates  into  flre-placee  already  provided 
with  recesses  which  he  had  no  agency  in  constructing:  ffeldy  that  the 
question  of  infringement  was  so  far  doubted  as  to  forbid  the  granting 
of  an  injunction. 

This  was  a  motion  for  a  preliminary  injunction  to  re- 
strain defendant  from  infringing  letters  patent  granted  to 
Calvin  Dodge  for  an  "  improvement  in  fire-places,"  granted 
March  IS,  1858,  one-half  of  which  was  assigned  to  John 
B.  Ryan.  The  disclaimer  and  claim  of  the  patent  were  as 
follows : 

<*  I  do  not  claim  the  contracting  of  the  vent  or  throat  of 
the  chimney,  as  that  is  well  known  as  a  device ;  but  I  do 
claim  the  use  of  a  deep  recess,  A  B  C  D,  or  chamber,  placed 
back  of  the  fire-basket,  L,  of  the  grate,  and  out  of  the  reach 
of  the  draft,  in  combination  with  the  horizontal  covering 
F,  over  the  recess  and  fire-basket,  extending  down  below 
the  mouth  of  the  chimney,  constructed  and  arranged  sub- 
stantially as  hereinbefore  described,  for  the  purpose  of  con- 
suming the  smoke  and  causing  the  ignition  of  the  gas, 
-w^hich  would  otherwise  be  lost,  and  thus  increasing  the 
amount  of  heat  thrown  into  the  room,  and  by  the  slow 
combustion  of  the  fire  effecting  a  great  saving  of  fuel/' 

The  defendant  had  letters  patent  for  an  ^^  improvement  in 
fire-places,''  dated  April  17,  I860,  which  described  an  arched 
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deflecting  plate  to  be  placed  over  the  fire-basket  He  pat 
up  one  of  these  plates  in  a  fire-place  where  a  recess  back 
of  the  fire-basket  had  already  been  formed  by  the  mason 
who  built  it.  The  complainants  insisted  that  the  defend- 
ant thus  completed  the  combination  patented  to  Dodge,  by 
placing  a  horizontal  cover  over  a  deep  recess,  and  that  he 
was  responsible  for  making  the  patented  improvement 

G.  M.  Lee  and  8.  8.  Fisher,  for  complainants. 

Curwen  ^  Wright^  for  defendants. 

OpmiOK  OF  THB  Court  : 

'  The  complainants  have  filed  their  bill,  praying,  among 
other  things,  fof  a  provisional  injunction  to  restrain  the 
defendant  from  using  or  vending  his  improvement  in  chim- 
ney flues,  as  being  an  infringement  of  the  rights  of  com- 
plainants, nnder  a  patent  issued  to  the  said  Calvin  Dodge, 
on  March  18,  1856.  They  allege  they  are  now  the  joint 
owners  of  the  patent,  and  that  the  defendant  is  using  and 
vending  an  improvement,  sabstantially  the  same  as  that 
embraced  in  their  patent 

The  defendant  has  not  put  in  his  answer  to  the  bill,  bot 
appears  and  resists  the  motion  for  an  injunction  on  the 
grounds : 

First.  That  the  improvement  patented  to  Dodge  is  not 
new. 

Second.  That  he  has  not  infringed  his  right  under  the 
patent. 

It  would  not  be  proper,  nojr  is  it  intended,  in  this  prelim* 
inary  motion,  to  decide  definitely  the  merits  of  the  contro- 
versy between  these  parties.  The  only  question  now  to  be 
eonsidered  is,  whether  the  facts  before  the  court  are  such  as 
to  warrant  an  order  for  an  injunction.  These  facts  are  pre* 
sented  in  the  afiidavits  exhibited  in  connection  with  the 
patents  granted  to  Dodge,  and  the  defendant.  Card,  for  their 
improvements.    And  in  the  brief  statement  of  my  views 
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on  this  motioQy  I  Bhall  limit  myself  wholly  to  the  question 
of  infringement. 

It  is  proper  here  to  remark  that  it  is  in  accordance  with 
the  practice  and  decisions  of  this  court  to  refuse  an  injunc* 
tion  if,  upon  the  facts  presented,  there  is  a  fair  doubt 
whether  the  defendant  has  infHnged.  In  my  judgment, 
there  are  sufficient  grounds  for  such  a  doubt  in  the  present 
case,  and  I  am  clear,  therefore,  that  it  would  not  be  proper 
tar  the  court  to  interpose  by  the  award  of  such  process. 

The  Dodge  patent^  which  has  been  referred  to,  embraces 
an  invention  which,  though  simple  in  its  character,  is  un- 
doubtedly useful.  The  claim  of  .the  patentee  is  for  a  com* 
bination,  consisting  of  a  flat  iron  plate  placed  horizontally 
above  the  grate,  closing  the  throat  or  flue  of  the  chimney, 
with  the  exception  of  a  narrow  opening  in  front  for  the 
escape  of  smoke,  in  connection  with  a  chamber  or  recess 
below  the  plate,  from  six  to  eighteen  inches  in  depth  from 
the  front  of  the  grate.  The  utility  of  the  invention,  as 
elumed  by  the  patentee,  consists  in  this — ^that  the  smoke 
and  gas  from  the  burning  coal  strike  against  the  iron  plate, 
and  are  detained  in  the  chamber  or  recess  below  until  they 
are  partially  consumed,  and  the  heat  radiates  from  the 
ehamber  or  recess,  while  the  unconsumed  smoke  escapes 
through  the  narrow  opening  in  front ;  thus  increasing  the 
heat  from  the  grate  with  less  than  the  usual  quantity  of 
fuel. 

In  April  last,  the  defendant  obtained  a  patent  for  an  iron 
plate,  to  be  placed  in  the  flue  of  the  chimney,  in  an  arched 
position,  so  constructed  as  to  be  capable  of  extension,  and 
of  being  adjusted  to  suit  the  dimension  of  any  flue,  with- 
out alteration.  This  is  the  only  claim  of  his  patent ;  and 
its  utility  consists  in  its  adaptation  to  any  fire-place  or  flue, 
and  its  efiect  in  preventing  the  heat,  to  some  extent,  from 
escaping  up  the  chimney.  It  provides  for  no  particular 
xnode  of  setting  a  grate,  nor  for  any  chamber  or  recess  in 
the  rear,  which  is  one  of  the  elements  of  the  combination 
embraced  in  the  Dodge  patent. 
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The  only  evidence  before  the  court  to  sustain  the  allega- 
tion of  the  bill  that  the  defendant  has  infringed  the  Dodge 
patent,  is  found  in  the  aflSidavit  of  P.  W.  Strader.  He 
states  that  he  employed  Card  to  put  his  patented  plate  in 
six  fire-places  at  his  dwelling-house  in  Cincinnati,  bat  that 
Card  had  nothing  to  do  with  setting  the  grates  in  the  ad- 
justment of  his  extensible  plates.  It  appears,  however, 
fix>m  the  aflSdavit  of  Knight,  who  examined  these  fire- 
places, that,  as  the  result  of  putting  in  the  defendanf  s 
plate,  a  recess  or  chamber  was  left  in  the  rear  of  the  grate, 
corresponding  substantially  with  that  contemplated  by 
Dodge's  improvement 

It  is  not  necessary,  on  this  motion,  to  decide  whether  the 
extensible  iron  plate  claimed  by  Card  as  his  invention,  and 
patented  to  him,  is  identical  with  that  claimed  by  Dodge  u 
a  part  of  his  combination.  If  it  be  conceded  that  they  are 
substantially  the  same,  does  it  necessarily  follow  that  Card, 
in  using  one  part  of  the  Dodge  combination,  has  infringed 
his  patent?  The  law  is  well  settled,  that  a  patent  for  a 
combination  of  old  things,  applied  to  produce  a  new  and 
usefnl  result,  is  not  violated  unless  all  the  parts  or  elements 
of  the  combination  are  used.  And  I  can  not  perceive  on 
what  ground  it  can  be  claimed,  that  Card,  in  the  use  of  his 
plates  in  the  fire-places  at  Strader's,  under  the  circum- 
stances before  stated,  has  infringed  the  two  elements  of  the 
Dodge  combination.  It  is  true,  it  resulted  incidentally 
from  the  use  of  his  plates  at  Strader's  that  recesses  or  cham- 
bers were  left  in  the  fire-places,  similar  to  those  claimed  by 
Dodge  as  a  part  of  his  invention.  But  Card  is  not  respon- 
sible for  this  result,  as  he  had  no  part  or  agency  in  the  con- 
struction of  those  recesses  or  chambers,  nor  does  it  appear 
that  they  are  necessary  to  the  successful  operation  of  his 
plates,  according  to  the  claim  of  his  patent. 

But  without  giving  a  final  and  positive  opinion  on  tUs 
point,  I  am  clear  in  the  conviction  that  the  complainants 
have  not  made  out  a  case  justifying  an  order  restraining  the 
defendant  from  the  use  or  sale  of  his  plate,  under  the  dr- 
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camstances  in  proof  before  the  court.  On  the  final  hear- 
ing, when  the  evideDce  shall  be  fully  before  the  court,  this 
question  can  be  reviewed.  At  present,  it  is  clear  the  com- 
plainants are  not  entitled  to  an  injunction,  and  the  appli- 
cation is  therefore  overruled. 

Whether  the  complainants  have  a  remedy  as  for  an  in- 
fringement of  their  patent,  against  those  using  Card's  plate 
in  connection  with  such  a  recess  or  chamber,  as  that  claimed 
by  Dodge  as  a  part  of  his  combination,  is  not  now  before 
the  court,  and  of  course  not  for  its  decision. 

Injunction  refused. 


(DISTRICT  COURT.) 

Oliyeb  p.  Thorp  bt  al.  t;.  Stbamboat  Dbfbndbr. 

Tbe  second  rale  of  nayigation  adopted  by  the  board  of  sapervising  in- 
ftpectors,  under  the  steamboat  law  of  1852,  giying  an  ascending  boat 
the  right  to  choose  the  side  she  prefers  to  take,  when  meeting  a  down 
boat,  mast  have  a  reasonable  construction,  and  can  not  be  understood 
as  giving  the  up-stream  boat  a  right  under  all  circumstances  of  choos- 
ing her  line  of  navigation. 

If  an  ascending  boat  is  coming  up  on  one  shore,  and  a  down  boat  is  seen 
above  on  the  opposite  side,  the  river  being  wide,  with  an  ample  depth 
of  water  in  the  intervening  distance  between  the  boats,  and  the  up- 
stream boat  is  not  required  for  business  purposes  to  make  a  crossing, 
she  ought  by  one  sound  of  tbe  whistle  to  signify  her  purpose  of  keep- 
ing up  the  same  side.  She  has  no  right  unnecessarily  or  capriciously 
to  require  the  descending  boat  to  change  her  course. 

It  is  a  sound  rule  of  navigation  applicable  to  the  western  rivers,  recognised 
by  courts  exercising  admiralty  jurisdiction,  that  an  ascending  boat 
should  not  cross  a  channel  when  a  descending  boat  is  so  near  that  it 
would  be  possible  for  a  collision  to  occur. 

A  descending  boat  has  a  right  to  the  channel  of  the  river,  and,  while  in  her 
proper  place,  it  is  the  duty  of  the  ascending  boat  so  to  regulate  her 
movements  as  to  keep  out  of  the  way. 

It  is  a  great  error,  and  one  which  must  always  incur  hazard  of  a  collision, 
for  an  ascending  boat  to  attempt  to  cross  the  bow  or  in  front  of  the 
descending  boat  unless  the  distance  between  them  is  such  as  to  exclude 
the  possibility  of  their  coming  in  contact. 
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An  up-stream  boat,  wishing  to  cross  a  channel  when  a  boat  is  oomiag  dovn, 
must  either  slacken  her  speed  or  stop  altogether  nntil  the  down  bott 
has  passed,  and  this  rule  is  not  affected  by  the  fact  that  the  aignsls  be- 
tween the  boats  give  the  ascending  boat  the  choice  of  sides ;  for  it  is  a 
paramount  rule  of  navigation  that,  if  possible,  collisions  must  bs 
avoided,  and  an  error  by  one  boat  will  not  Justify  another  in  ranning 
into  her  unless  it  was  unavoidable. 

If  a  mutual  fault  oocasibns  a  collision,  the  damages  for  the  injury  most  bs 
divided  between  the  boats ;  but  if  the  fault  was  wholly  on  one  side,  the 
culpable  boat  must  bear  the  entire  loss. 

MiUs  and  Hoadly^  for  libellants. 

Lincoln,  Smith  ^  Wamockj  for  reepondents. 

Opinion  of  the  Court  : 

This  suit  is  prosecuted  by  the  libellants,  as  owners  of 
the  steamboat  William  Baird,  to  recover  damages  for  in- 
jaries  resulting  from  a  collision  with  the  steamboat  De- 
fender, wEich  occurred  on  the  Mississippi  river  some  sixty 
miles  above  Vicksburg,  about  twelve  o'clock,  in  the  night 
of  November  4, 1856. 

The  case  made  in  the  libel  is,  in  brief,  that  the  Baird, 
properly  manned  and  equipped  as  a  freight  and  passenger 
boat,  was  proceeding  on  a  trip  from  New  Orleans  to  St.  Lonis, 
and  when  near  what  is  called  the  Tennessee  landing,  steering 
up  the  Mississippi  shore,  the  pilot  was  about  to  make  the 
usual  crossing  to  the  Lousiana  shore,  when  he  (Uscovered 
the  Defender  about  one  mile  above,  coming  down  near  the 
Louisiana  side,  and  about  to  cross  from  that  side  to  the 
opposite  shore;  that  on  seeing  the  descending  boat,  the 
pilot  of  the  Baird  sounded  two  blasts  of  the  whistle  as  a 
signal  that  he  wished  to  take  the  larboard  side  in  passing 
the  Defender,  and  that  the  pilot  of  the  latter  boat  there- 
upon sounded  his  whistle  twice,  to  indicate  his  acceptance 
of  the  Baird's  signal ;  that  the  Baird,  in  accordance  with 
the  signals,  was  immediately  pointed  across  toward  the 
Louisiana  shore,  and  in  her  efforts  to  get  to  the  larboard, 
was  running  nearly  square  across  the  river;  that  the 
Defender  pursued  the  proper  course  of  a  down  boat,  under 
the  signals  which  had  passed,  until  she  came  within  a  short 
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distance  of  the  Baird,  and  then  straightened  down  stream, 
and  came  '^  head  on  **  against  the  starboard  quarter  of  the 
Baird,  striking  her  abont  the  middle  of  the  boilers,  dis^ 
placing  the  boilers,  breaking  the  connection  steam-pipes, 
carrying  away  the  starboard  guard,  and  crushing  in  some 
of  the  planks  of  the  hull,  thereby  causing  the  water  to  flow 
in  rapidly,  and  endangering  both  the  boat  and  cargo,  and 
making  it  necessary  to  throw  overboard  a  large  quantity 
of  salt  and  lumber,  which  were  a  part  of  her  cargo. 

The  libel  contains  the  usual  averment  that  the  collision 
resulted  solely  from  the  mismanagement  and  fault  of 
those  in  charge  of  the  Defender,  and  the  libellants 
claim  full  damages  for  the  loss  of,  and  injuries  to,  the 
cargo,  for  the  costs  of  repairing  the  injuries  sustained,  and 
for  the  detention  of  the  boat  while  the  repairs  were  in 
progress. 

The  answer  of  the  respondents  sets  forth  that  the  pilots 
of  the  Defender,  the  boat  being  near  the  Louisiana  shore, 
at  a  point  called  Pecan  Grove,  saw  the  Baird  coming  up 
on  the  Mississippi  side,  and  when  nearly  opposite  Ben* 
hampton  two  whistles  were  heard  from  the  Baird,  indi* 
eating  the  wish  of  the  pilot  to  pass  up  on  the  larboard 
side ;  that  the  signal,  though  unusual  and  not  according 
to  the  proper  course  of  navigation,  was  accepted  by  the 
pilot  of  the  Defender,  and  responded  to  by  two  whistles ; 
that  he  immediately  pointed  his  boat  toward  the  Missis- 
sippi shore,  intending  to  make  a  long  crossing,  and  head- 
ing to  a  point  a  short  distance  above  Benhampton,  thus 
leaving  ample  room  for  the  Baird  to  pass  up  on  the  Louis- 
iana side,  for  which  she  had  signaled ;  that  in  violation  of 
her  signal  the  Baird  continued  some  distance  up  the  Mis« 
sissippi  side,  and  when  within  one  hundred  yards  of  the 
Defender,  suddenly  changed  her  course  to  the  larboard  and 
ran  nearly  square  across  toward  the  Louisiana  shore,  and 
directly  across  the  bow  of  the  descending  boat ;  that  the 
Defender,  being  near  the  middle  of  the  river,  quartering 
toward  the  Mississippi  shore,  with   her  starboard  bow 
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Btrnck  the  starboard  quarter  of  the  Baird,  near  the  middle 
of  the  boilers,  thereby  giving  a  glancing  blow,  qaartering 
aft  in  its  coarse. 

The  respondents  also  aver  that  the  Defender,  after 
accepting  the  signal  of  the  Baird,  pursued  the  proper  line 
of  navigation,  without  any  material  change  of  direction; 
and  that  the  sole  cause  of  the  collision  was  the  sadden 
change  of  the  Baird  to  the  larboard,  and  her  attempt  to 
cross  the  bow  of  the  Defender,  when  the  boats  were  so  near. 
The  answer  further  avers,  that  the  collision  occurred  just 
below  the  Tennessee  landing,  about  one-third  of  the  way 
from  the  Mississippi  shore,  and  that  it  resulted  solely  from 
the  fault  of  the  Baird. 

The  answer  also  alleges  that  the  Defender  suffered  dam- 
age to  a  small  amount,  for  which  the  respondents  claim 
compensation.  And  they  also  assert  a  claim  for  salvage 
service  rendered  the  Baird,  in  saving  the  boat  and  cargo 
from  entire  loss. 

The  merits  of  this  controversy  obviously  lie  within  a 
narrow  compass.  The  parties  agree  in  their  statements  of 
some  of  the  facts  involved  in  this  collision.  Bat  as  to  the 
course  and  position  of  the  boats  previous  to  and  at  the  time 
of  the  accident,  their  theories  are  in  direct  conflict,  and 
both  can  not  be  sustained.  The  libellants  contend  that  the 
Defender  did  not  run  in  accordance  with  the  signal  given 
and  accepted.  They  insist  that,  instead  of  crossing  to  the 
Mississippi  shore,  she  kept  near  the  middle  of  the  river, 
and  when  within  a  hundred  yards  of  the  Baird,  wrongfully 
changed  her  direction,  and  steered,  head  on^  toward  the 
Baird,  and  ran  into  her  as  she  was  crossing  to  the  Louisiana 
side.  On  the  other  hand,  the  respondents  insist  that,  in 
obedience  to  the  signal,  their  boat,  at  the  time  of  the  col- 
lision, was  passing  down  nearer  the  Mississippi  than  the 
Louisiana  shore,  slightly  quartering  toward  the  Mississippi 
side,  in  the  usual  and  proper  place  for  a  descending  boat, 
and  that  the  Baird,  in  plain  violation  of  an  established 
rule  of  navigation,  when  the  boats  were  from  one  hundred 
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to  two  hundred  yards  apart,  attempted  to  make  a  straight 
Grossing  directly  across  the  bow  of  the  Defender,  and  that 
by  reason  of  this  movement  the  Defender  unavoidably,  and 
without  any  fault  on  her  part,  came  in  contact  with  her. 

As  to  some  of  the  facts  involved  in  this  controversy  there 
is  no  conflict,  either  in  the  statement  of  the  parties  or  the 
evidence  adduced.  There  is  no  dispute  as  to  the  signals 
which  passed  between  the  boats,  nor  is  there  any  disagree* 
ment  in  the  evidence,  that  the  Baird  was  coming  up,  near 
the  Mississippi  side,  when  the  Defender  was  first  seen, 
about  a  mile  above,  near  what  the  witnesses  call  a  false 
point  on  the  Louisiana  shore.  Nor  is  there  any  question 
that  the  river  was  wide  the  whole  distance  between  the 
boats  when  the  signals  passed.  It  is  equally  certain  there 
was  sufficient  depth  of  water  for  either  boat,  from  shore  to 
shore.  It  was  about  twelve  o'clock  at  night,  but  not  so 
dark  as  to  prevent  a  boat  from  being  distinctly  seen  a  mile 
distant,  or  to  render  navigation  difficult  or  dangerous. 

In  reference  to  these  geneibl  facts,  it  is  very  obvious  that 

the  collision  could  not  have  occurred  without  fault  of  one 

or  both  boats.    And  the  question  presented  is,  which  boat 

is  to  be  held  responsible  for  the  injury  and  loss  resulting 

from  the  collision.    The  respondents  insist  that  the  first 

error  or  fault  was  committed  by  the  Baird  in  signaling  for 

the  larboard  or  Louisiana  shore.    And  the  preponderance 

of  the  proof  as  to  the  proper  and  usual  way  of  navigating 

the  river  at  that  point  sustains  this  view.    There  is  no  evi« 

dence  that  the  Baird  had  any  business  call  to  the  opposite 

shore,  and  no  reason  is  perceived  why  she  could  not  have 

kept  up  the  Mississippi  side,  at  least  until  the  descending 

boat  had  passed.     There  was  sufficient  water  along  that 

shore,  nor  does  it  appear  that  there  was  any  difficulty  in 

pursuing  that  course.    It  would  seem,  therefore,  that  the 

pilot  of  the  Baird  erred  in  signaling  for  the  larboard  side. 

Sat  it  is  insisted  by  the  libellants  that,  by  rule  2  of  the 

roles  of  navigation  adopted  by  the  board  of  supervising 

inspectors  under  the  steamboat  law  of  1852,  it  is  the  right 

26 
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of  the  ascending  boat  to  choose  the  side  she  prefers  to  take 
when  meeting  a  down  boat.    That  rule  provides  that  the 
pilot  of  the  ascending  boat  shall,   by  one  sound  of  the 
whistle,  indicate  his  wish  to  keep  to  the  starboard  of  the 
descending  boat,  and  if  he  whistles  for  the  larboard  or  left 
side,  he  is  required  to  give  two  sounds  of  the  whistle.   And 
the  descending  boat  is  required  to  respond  promptly  by 
corresponding  signals  to  signify  the  assent  of  the  pilot  to 
the  signal  from  the  other  boat ;  and  both  boats  are  then  to 
be  steered  in  accordance  with  the  signals.    This  rule  most 
have  a  reasonable  construction.    It  can  not  be  understood 
as  giving  the  up-stream  boat  a  right,  under  all  circoin* 
stances,  of  choosing  her  line  of  navigation.     If  the  ascend- 
ing boat  is  coming  up  on  one  shore,  and  a  down  boat  ib 
seen  above  on  the  opposite  side,  if  the  river  is  wide,  with 
an  ample  depth  of  water  in  the  intervening  distance  be- 
tween the  boats,  and  the  up-stream  boat  is  not  required  for 
business  purposes  to  make  a  crossing,  she  ought,  by  one  sound 
of  the  whistle,  to  signify  her  purpose  of  keeping  up  the  same 
side.     She  has  no  right,  unnecessarily  or  capriciously,  to  re- 
quire the  descending  boat  to  change  her  course.    The  object 
of  this  rule,  and  all  other  rules  of  navigation,  is  to  avoid 
collisions.    But  it  is  obvious  that  the  danger  of  collisions 
would  be  greatly  increased  if  either  boat,  in  the  circumstances 
supposed,  could  by  signals  require  the  other  boat  to  cross 
the  river,  and  thus  materially  change  her  direction.   There 
could  be  no  possible  danger  of  coming  together  if  each 
kept  on  the  course  she  was  steering  until  they  had  passed 
each  other.    It  would  seem  clear,  therefore,  that  the  Baiid 
was  wrong  in  claiming  the  larboard  or  Louisiana  shore  in 
ascending  the  river.    But  it  is  contended  by  the  libellantB, 
that  if  the  signal  of  the  Baird  was  erroneous,  yet,  as  it  wss 
recognized  and  accepted  by  the  pilot  of  the  Defender,  it 
can  not  be  imputed  to  the  former  boat  as  a  fault.    I  can, 
however,  see  no  ground  for  holding  that  the  acceptance  of 
an  erroneous  signal,  if  injury  results  from  such  signal  with- 
out any  fault  on  the  part  of  the  boat  which  receives  it, 
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can  ezoDerate  the  boat  which  gives  it.  In  this  case  it 
was  not  a  fault  in  the  Defender  that  she  signified  her 
willingness  that  the  Baird  should  have  the  choice  of  sides. 
It  was  not  an  admission  that  she  had,  under  the  circum- 
stances of  the  case,  a  right  to  choose  the  larboard  side ; 
and  the  acceptance  of  the  wrong  signal  only  laid  the 
obligation  upon  the  Defender  to  obey  it  in  good  faith,  and 
that  the  boat  should  be  skillfully  steered  in  accordance 
with  it.  If  thus  acting,  and  without  fault  in  her  naviga- 
tion, the  Defender  came  in  contact  with  the  Baird,  and 
inflicted  an  injury  on  her  which  can  be  traced  to  the  errone- 
ous signal  given  by  that  boat,  there  is  no  ground  on  which 
she  can  be  held  responsible  for  it. 

But  there  is  no  necessity  to  discuss,  or  to  decide  upon 
the  effect  of  the  erroneous  signal  by  the  Baird.    There  is 
another  aspect  of  the  case,  that  seems  decisive  of  the  ques- 
tion of  fault,  as  between  these  boats.    It  is  clear  from  the 
evidence  that  the  Baird  was  not  steered  in  accordance  with 
the  signal  given  and  accepted,  and  that  her  course  was  in 
direct  violation  of  a  well-settled  and  imperative  rule  of  navi- 
gation.   It  was  clearly  the  duty  of  her  pilot,  under  the 
signal  he  had  given,  if  the  distance  between  the  boats  was 
such  as  to  have  rendered  a  crossing  practicable  without 
danger  of  collisiop,  to  have  passed  at  once  to  the  larboard 
side.    Instead  of  this,  the  weight  of  evidence  clearly  showr 
that,  for  some  time  after  the  signals  passed,  she  kept  up  the 
Mississippi  shore,  quartering  toward  the  Louisiana  side, 
until  the  Defender  was  not  exceeding  two  hundred  yards 
above  her,  when  she  suddenly  changed  her  course  more  to 
the  larboard,  and  was,  according  to  the  evidence,  on  both 
sides,  nearly  square  across  the  river,  just  preceding  and  at 
the  time  the  boats  came  together.    This  fact  is  averred  in 
the  libel,  and  is  amply  sustained  by  the  evidence.    It  is 
equally  certain,  that  the  Defender,  ftom  the  time  she  ac- 
cepted the  signal  of  the  Baird,  was  steered,  without  any 
material  deviation,  on  a  line  obliquely  tending  toward  the 
Aiiississippi  shore,  and  had  progressed,  at  least,  to  the  middle 
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of  the  riyer,  and,  as  many  of  the  witnesses  testify,  was  at 
the  time  of  the  collision  nearer  the  Mississippi  than  the 
Louisiana  shore.    In  this  position  of  the  two  boats,  a  more 
palpable  error  can  not  well  be  conceived  of,  than  that  com- 
mitted  by  the  Baird,  in  attempting  to  pass  in  front  of,  or 
across  the  bow  of  the  Defender.    It  would  seem  that  when 
this  attempt  was  made,  the  boats  were  not  more  than  one 
hundred  or  one  hundred  and  fifty  yards  apart,  and  a  col- 
lision would  be  the  inevitable  result  of  attempting  to  cross 
before  the  descending  boat.    At  the  time  this  occurrenoe 
took  place,  there  was  an  express  rule  adopted  by  the  board 
of  supervising  inspectors,  which  prohibited  such  a  courBS. 
That  rule  declared,  that  ^^  it  shall  not  be  lawful  for  an.  as- 
cending boat  to  cross  a  channel  when  a  descending  boat  is 
so  near  that  it  would  be  possible  for  a  collision  to  ensue 
therefrom."    If  such  a  rule  had  not  received  the  sanction 
of  the  board  of  supervising   inspectors,  there  can  be  no 
question  that  it  must  be  recognized,  by  courts  exercising 
admiralty  jurisdiction,  as  a  sound  rule  of  navigation,  ap- 
plicable to  the  western  rivers.    It  is  well  settled  that  a 
descending  boat  has  a  right  to  the  channel  of  the  river,  and 
that  while  in  her  proper  place,  it  is  the  duty  of  the  ascend- 
ing boat  so  to  regulate  her  movements  as  to  keep  out  of 
the  way.    And  it  is  very  obvious  that  it  is  a  great  error, 
and  one  which  must  always  incur  the  hazard  of  a  collision} 
for  the  ascending  boat  to  attempt  to  cross  the  bow,  or  in 
front  of  the  descending  boat,  unless  the  distance  between 
them  is  such  as  to  exclude  the  possibility  of  their  coming  in 
contact    This  rule  of  navigation  has  its  foundation  in  good 
sense.    Experience  proves  that  in  the  navigation  of  tiie 
western  waters,  great  errors  are  often  made  in  estimating 
distances,  more  especially  at  night  or  in  bad  weather.    As 
a  rule  of  prudence,  therefore,  the  up-stream  boat,  wishing  to 
cross  a  channel  when  a  boat  is  coming  down,  must  either 
slacken  her  speed,  or  stop  altogether  until  the  down  boat 
has  passed.    And  this  rule  is  not  afiected  by  tiie  fact  that 
the  signals  between  the  boats  give  the  ascending^  boat  the 
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choice  of  sides.  It  is  a  paramount  rale  of  navigation  that, 
if  possible,  collisions  must  be  avoided,  and  an  error  by  one 
boat  will  not  justify  another  in  ranning  into  her,  unless  it 
was  unavoidable. 

That  the  Defender  was  in  the  right  place  for  a  descend- 
ing boat,  at  the  time  of  the  collision,  near  the  middle  of  the 
river,  her  head  pointed  toward  the  Mississippi  shore,  and 
that  the  Baird  was  running  nearly  at  a  right  angle  with  the 
Louisiana  shore,  is  not  only  proved  by  the  witnesses  who 
testify  as  to  the  course  and  position  of  the  two  boats,  but  is 
conclusively  established  by  a  controlling  fact  in  the  ease, 
which  does  not  admit  of  doubt  or  controversy.  The  fact 
referred  to  is,  that  the  blow  received  by  the  Baird  was  upon 
her  starboard  quarter,  opposite  the  boilers,  and  raked  aft 
for  the  distance  of  about  twenty  feet.  Now,  the  theory  of 
the  libellants  is — ^and  such  are  the  averments  in  the  libel — 
that  the  Defender,  after  the  signals,  was  steered  correctly, 
until  near  the  Baird,  when  she  changed  to  the  starboard, 
and  came  '^head  on'^  against  the  starboard  side  of  the  latter 
boat.  Upon  this  theory,  the  Defender  would  have  struck 
the  Baird  either  at  a  right  angle,  or  quartering  in  the  direc- 
tion of  her  bow.  But,  as  before  stated,  the  Defender  came 
obliquely  against  the  Baird,  inflicting  a  glancing  blow, 
raking  toward  the  stern.  The  evidence  most  satisfactorily 
proves  that  this  was  the  character  of  the  blow.  The  car- 
]>enters  on  both  boats  so  describe  it  in  .their  depositions, 
and  in  the  diagrams  which  they  annex.  And  this  fixes  the 
position  of  the  boats,  at  the  time  of  the  collision,  with  all 
the  certainty  of  mathematical  proof. 

Upon  the  whole,  the  following  conclusions  are  satisfac- 
torily attained  in  regard  to  this  collision :  1.  That  the  Baird 
did  not,  in  accordance  with  her  signal,  attempt  an  immediate 
crossing  to  the  Louisiana  shore,  but  kept  up  some  distance 
near  the  Mississippi  side,  and  was  then  turned  nearly  square 
across  the  river,  and  was  in  that  position  when  the  boats 
came  together ;  2.  That  the  pilot  of  the  Baird  was  greatly 
in  fault  in  thus  attempting  to  cross  the  bow  of  the  descend- 
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ing  boat ;  8.  That  this  error  was  the  direct  cause  of  the  col- 
lision. 

It  remains  only  to  inquire  whether  there  was  any  faalt 
on  the  part  of  the  Defender,  justifying  a  decree  for  a  £• 
vision  of  damage  resulting  irom  the  collision.  It  is  well 
settled,  that  if  there  was  mutual  fault,  the  damages  for  the 
injury  must  be  divided  between  the  boats ;  but  if  the  fault 
was  wholly  on  one  side,  the  culpable  boat  must  bear  the 
entire  loss. 

In  my  judgment  there  is  no  ground  for  such  a  division  in 
the  present  case.  The  weight  of  the  evidence  shows  clearly 
there  was  no  fault  in  the  management  of  the  Defender.  As 
to  her  course,  the  following  propositions  are  sustained  with 
reasonable  certainty:  1.  That  the  Defender,  when  the  sigoal 
of  the  Baird  forthe  larboard  side  was  given  and  accepted,  was 
descending  nearest  the  Louisiana  side,  and  that  in  accordance 
with  the  signal  her  course  was  immediately  changed  toward 
the  Mississippi  shore ;  2.  That  being  thus  steered,  without 
any  material  variation  in  her  course,  she  had  reached  the 
middle  of  the  river,  and  was  probably  nearer  the  Mississippi 
than  the  Louisiana  side  when  the  collision  happened,  thas 
leaving  ample  room  for  the  Baird  to  pass  to  larboard,  ac- 
cording to  her  signal ;  8.  That  when  the  Baird  turned  sud- 
denly to  the  larboard,  attempting  to  cross  in  front  of  the 
Defender,  the  latter  boat  seeing  the  danger  of  a  collision, 
did  all  she  could  to  avoid  it,  in  stopping  and  backing  as 
soon  as  possible. 

In  their  answers,  the  respondents  have  set  up  a  claim  for 
compensation  for  a  salvage  service  in  the  aid  rendered  in 
saving  the  Baird  and  her  cargo.  There  can  be  no  doubt  that 
the  conduct  of  those  in  charge  of  the  Defender  after  the  col- 
lision was  highly  praiseworthy.  They  rendered  prompt  aod 
efficient  service  to  the  injured  boat,  but  they  did  no  more  than 
they  were  required  to  do  by  the  obvious  dictates  of  duty. 
And  neither  the  boat  nor  cargo,  or  the  persons  on  board  the 
Defender,  were  in  peril  as  the  result  of  their  interposition. 
Nor  is  it  certain  that  the  Baird  or  her  cargo  would  have 
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been  lost,  if  no  aid  had  been  afforded  by  the  Defender. 
Bat,  without  going  further  into  the  consideration  of  the 
salvage  claim,  I  am  quite  clear  in  the  conclusion  that  it 
ought  not  to  be  allowed. 

The  respondents  also  claim  a  decree  for  the  injury  sus- 
tained by  the  Defender  from  the  collision.  It  appears  from 
the  evidence  that  she  was  slightly  injured,  and  that  the 
expense  of  repairing  her  was  from  fifty  to  one  hundred 
dollars.  Probably,  under  all  the  circumstances  of  the  case, 
the  lowest  sum  named  would  be  an  adequate  compensation 
for  the  injury,  and  a  decree  for  fifty  dollars  may  be  entered 
in  favor  of  the  respondents. 


(CIRCUIT   COURT.) 

EiJNioB  B.  HussBT,  Adm'z  of  Obbd  Husset,  dbo'd,  v.  Wm. 
N.  Whitslt,  Jbbomb  Fasslbr,  and  Olivbb  S.  Eblly. 
In  Equxtt. 

H.  assigned  to  M.  A.  ft  Oo.  all  his  right  and  interest  under  bis  patent  in 
twenty-three  counties  in  Ohio,  including  that  in  which  the  defendants' 
manufactory  was  carried  on.  M.,  A.  A  Co.  were  to  pay  ten  dollars  for 
each  machine  made  and  sold  by  them,  while  H.  reserved  the  right  of 
sending  machines  of  his  own  manufacture  into  the  territory  named  in 
the  contract,  ffeld^  that  this  paper  was  not  an  assignment  of  the  in- 
terest of  H.  in  the  patent  within  that  territory  named,  bat  a  mere 
license. 

H.t  by  virtue  of  the  rights  reserved  to  him,  must  be  viewed  as  a  "partis 
ag^rieved^*  in  the  words  of  section  17  of  the  act  of  July  4^  1836,  and  ha 
had  an  undoubted  right  to  proceed  in  equity,  for  the  protection  of  his 
rights,'  without  Joining  M.,  A.  A  Co.  as  parties  complainant. 

By  law,  a  district  judge  is  associated  with  a  Justice  of  the  Supreme  Court  of 
the  United  States  in  holding  a  Circuit  Court,  and  may  hold  that  court 
alone^  in  the  absence  of  the  superior  judge;  but  it  would  be  clearly 
wrong  in  a  district  judge,  as  a  judge  of  the  Circuit  Court,  in  any 
case,  to  review  or  set  aside  the  action  of  the  superior  judge. 

But,  if  the  aspect  of  the  case,  as  presented  to  the  district  judge,  is  substan- 
tially changed  by  new  evidence,  which,  it  may  be  fairly  presumed,  if 
brought  to  the  notice  of  the  presiding  Judge,  would  have  led  to  differ^ 
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•Dt  aoUon,  it  woold  be  the  daty  of  the  former  to  consider  raeh  proof 
and  act  in  accordance  with  it. 

PreeumptionB  of  the  novelty  of  a  patented  invention  may  arise  fi^m  loma 
or  all  of  the  following  grounds :  1.  The  oath  of  the  patentee  tbat  ha 
*  was  the  first  and  original  inventor.  2.  The  action  of  the  Patent  Office 
in  granting  the  patent  after  Ml  examination.  8.  Undisturbed  enjoy- 
ment of  all  the  benefits  of  the  exclusive  rights  granted  by  the  pstont 
4.  Direct  adjudications,  either  at  law  or  in  equity,  establishing  the 
validity  of  the  patent.  5.  Injunctions  granted  to  restrain  infringe- 
ment of  the  patent. 

The  authorities  are  numerous  to  support  the  position,  that  when  saeh 
grounds  of  presumption  exist  in  favor  of  the  novelty  of  a  patented  in- 
Tention,  courts  will  not  refuse  an  injunction,  or,  if  granted,  will  not 
dissolve  it  unless  the  patent  is  impeached  by  the  most  conclusive  evi- 
dence. 

If  the  defendant,  upon  a  motion  to  dissolve  an  injunction,  so  dearly  and 
conclusively  impeaches  the  novelty  of  the  invention  of  complainant  as 
to  leave  no  doubt  on  that  point,  it  might  be  the  duty  of  the  coart, 
against  all  the  presumptions  in  the  patentee's  favor,  to  release  the  de- 
fendant f^om  the  operation  of  the  injunction. 

The  fact  that  a  defendant  is  suffering  serious  injury  from  the  stoppage  of  hia 
n^annfactory,  by  an  injunction,  ftirnishes  no  reason  for  a  departare  from 
the  well«eetted  rules  of  chancery  practice  in  patent  cases;  especially  if 
there  be  no  pretense  that  he  has  proceeded  in  ignorance  of  the  pat- 
entee's invention. 

This  was  a  motion  to  dissolve  a  provisional  injanctioD, 
granted  by  Mr.  Justice  McLean,  while  sitting  at  chambers 
in  Cleveland,  to  restrain  defendants  from  infringing  letters 
patent  for  an  ^*  improvement  in  reaping  machines,"  issued 
to  Obed  Hiissey,  August  7,  1847,  and  reissued  April  14, 
1857,  in  three  divisions.  The  claims  of  the  origiDal  and 
reissued  patents,  with  a  sketch  of  the  invention,  will  be 
found  in  the  report  of  Hussej/  v.  Bradley^  2  Fisher,  862. 

The  motion  to  dissolve  was  predicated  mainly  upon  a 
license  from  the  complainant  to  Miuturn,  Alien  &  Ca  to 
use  the  invention  within  twenty-three  counties  of  Ohio,  in- 
cluding that  in  which  the  manufactory  of  the  defendants 
was  located.  It  was  insisted  that  this  paper  constituted 
an  exclusive  grant,  and  that  suit  must  be  brought  in  the 
name  of  the  grantees,  or  that  in  any  event,  they  must  be 
joined  as  parties  complainant. 
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N.  C.  McLean,  P.  ff.  Wataanj  and  E.  M.  Stanton,  for 
complainant. 

•  

O.  M.  Lee  and  8.  S.  Fisher,  for  defendants. 

Opinion  of  the  Court  : 

A  motion  has  been  made  and  fally  argued  by  counsel  on 
both  sides,  for  the  dissolution  of  the  injunction  granted  by 
Judge  McLean,  in  July  last.  The  grounds  stated  in  the 
written  motion  on  file,  are  in  substance,  that  the  order  for 
the  injunction  was  improvidently  made,  contrary  to  the 
evidence  iu  the  case,  and  that  the  improvements  patented 
to  Hussey  were  known  and  in  public  use  prior  to  the  date 
of  his  invention. 

Before  referring  to  the  grounds  upon  which  the  present 
motion  is  urged,  it  will  be  necessary  to  notice  another,  set 
forth  in  the  answer,  and  insisted  on  in  the  argument  by  the 
counsel  for  the  defendants,  but  not  included  in  the  written 
reasons  on  file.  In  their  answer  tbey  aver  that  Hussey,  on 
February  5, 1862,  by  a  written  instrument,  assigned  to  Min- 
tum,  Allen  k  Co.  all  his  right  and  interest,  under  his  orig- 
inal patent  of  1847,  in  twenty-three  counties  in  the  State 
of  Ohio,  including  the  county  of  Clark,  and  that  if  said 
patent  and  the  reissued  patents  are  valid,  and  have  been 
infringed  by  the  defendants,  a  suit  for  such  infringement 
can  only  be  maintained  by  Minturn,  Allen  &  Co.,  and  that 
Hussey,  therefore,  in  his  lifetime  had,  and  his  representa- 
tives since  his  death  have,  no  right  of  action  for  such  in- 
fringement. 

If  the  legal  efiect  of  the  contract  referred  to  is  as  claimed 
1^  the  defendants'  counsel,  it  is  clear  that  the  motion  to 
dissolve  the  injunction  must  prevail.  It  is,  therefore,  nec> 
essary  to  look  into  the  contract,  to  determine  the  question. 
The  written  instrument  referred  to  in  the  answer  is  made 
an  exhibit  by  the  defendants,  but  was  not  before  Judge 
McLean  when  the  application  for  injunction  was  made,  and 
the  question  now  presented  was  not  brought  to  his  notice. 
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Bj  this  agreement  or  contract,  Hussey  granted  to  Min- 
turn,  Allen  &  Co.  the  exclusive  right  to  make  and  sell  his 
improved  reaping  and  mowing  machine,  daring  the  contin- 
uance of  his  patent,  within  the  county  of  Clark,  and  a 
number  of  other  counties  in  the  State  of  Ohio,  and  they 
were  to  pay  ten  dollars  for  each  machine  made  and  sold  by 
them.  Hussey  expressly  reserved  the  right  of  sending  ma* 
chines  of  his  own  mannfacture  into  the  territory  embraced 
in  the  contract. 

The  inquiry  arises,  whether  this  contract  imports  sack  a 
transfer  of  Hussey's  interest  in  this  patent  as  to  preclode 
him  from  a  remedy  in  chancery  for  infringement  in  making 
and  vending  the  patented  machine  within  any  counties  in- 
cluded in  the  grant  to  Minturn,  Allen  &  Co.  And  it  would 
seem  that  section  17  of  the  act  of  July  4, 1886,  viewed  in 
connection  with  the  contract,  furnishes  a  satisfactory  sola- 
tion  of  the  inquiry. 

That  section,  after  declaring  that  the  Circuit  Courts  of 
the  United  States  (or  District  Courts  having  Circuit  Court 
powers)  shall  have  jurisdiction  of  all  suits  and  controversies 
arising  under  the  patent  laws  of  the  United  States,  proceeds 
as  follows :  ^*  Which  court  shall  have  power,  upon  a  bill  in 
equity  filed  by  any  party  aggrieved^  in  any  such  case,  to  grant 
injunctions  according  to  the  course  and  principles  of  courts 
of  equity,  to  prevent  the  violation  of  the  rights  of  any  in- 
ventor, as  secured  to  him  by  any  laws  of  the  United  States, 
on  such  terms  and  conditions  as  said  courts  may  deem  rea- 
sonable." 

The  sole  question  is  whether  Hussey  can  be  viewed  as  a 
^^ party  aggrieved  "  within  the  meaning  of  the  provision  joat 
quoted.    And  of  this  there  does  not  seem  to  be  any  reason 
for  doubt,  if  it  be  conceded  that  there  has  been  an  infringe-  ' 
ment  as  alleged  in  the  complainant's  bill. 

The  contract  between  Hussey  and  Minturn,  Allen  ft  Co. 
is  not  and  does  not  purport  to  be  an  assignment  of  Hossey's 
interest  in  the  patent  within  the  territory  named.  It  is  a 
mere  grant  of  the  right  to  make  and  sell  the  patented 
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machine  within  tboBe  limits  in  consideration  of  the  pay- 
ment to  Hnssey  of  ten  dollars  for  each  machine  made  and 
sold,  reserving  to  Hnssey  an  unlimited  right  to  send  into 
that  territory  and  vend  machines  manufactured  by  him- 
self. 

Under  this  contract,  Minturn,  Allen  &  Co.  are  mere 
licensees  of  Hnssey,  incurring  no  obligation  except  the 
payment  of  the  stipulated  price  of  each  machine  they  may 
construct  and  vend.  Hussey's  interest  in  his  patent  re- 
mained in  full  force,  within  the  counties  included  in  the 
grant  to  Minturn,  Allen  &  Co.,  subject  to  their  right  to 
make  and  sell  under  the  contract;  and  his  profit  was 
wholly  dependent  on  the  number  of  machines  made  and 
sold  by  his  licensees.  And  that  profit  would  be  reduced 
in  proportion  to  the  number  of  machines  made  and  sold  by 
others  in  violation  of  his  right  under  his  patent.  More- 
over, the  right  reserved  by  Hussey  to  send  machines  for 
sale  within  the  territory  named,,  would  be  of  no  value  to 
him  unless  he  was  protected  from  unlawful  infringement, 
as  every  machine  made  and  sold  within  the  district  by  an 
infringer  would  have  a  direct  efiect  in  depriving  him  of 
the  profit  he  would  otherwise  derive  from  sales  made 
within  it. 

He  must  be  viewed  as  a  ^^ party  aggrUvedj^  in  the  words 
of  the  statute,  and  has  heretofore  an  undoubted  right  to 
proceed  in  equity  for  the  protection  of  his  rights. 

The  next  inquiry  is  whether  the  court,  constituted  as  it 
now  is,  can  rightfully  order  the  dissolution  of  the  injunc- 
tion, on  the  facts  now  presented.  There  is  some  con- 
troversy between  the  counsel  as  to  what  occurred  on  the 
application  for  the  injunction  before  Judge  McLean  and 
the  ground  of  its  allowance  by  him. 

The  order  made  by  him,  and  which  is  now  before  the 
court,  must  be  viewed  as  conclusive  of  the  facts  which  it 
recites.  That  order  recites  that  the  complainant,  Hussey, 
'<  bad  shown  a  valid  right  in  equity  to  be  protected  in  the 
exclusive  enjoyment  and  use  of  the  improvements  patented 
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to  him  in  his  reiasued  patenta.  No.  449  and  No.  917,  and 
that  the  said  patents  are  nnlawfnllj  infringed  by  their  use 
without  the  complainant's  license  or  authority  in  the  reap* 
ing  machines  made  by  Whitely,  Fassler  ft  Eelley,  and  that 
the  defendants  have  failed  to  show  any  good  cause  for 
impeaching  or  disputing  the  validity  of  said  reissaed 
patents." 

It  is  clear,  from  the  language  of  this  order,  that  Judge 
McLean  had  distinctly  under  review,  and  passed  upon: 
1.  The  novelty  of  Hussey's  invention  as  covered  by  his 
patents ;  2.  The  infringements  of  those  patents  by  the  de- 
fendants, and  upon  these  grounds,  after  full  argnmeot,  it 
was  adjudged  by  him  that  it  was  a  proper  case  for  an 
injunction,-  and  tiie  order  was  accordingly  made.  Kow,  it 
is  insisted  that  the  order  was  made  by  mistake,  and  agaiimt 
the  evidence,  and  that  the  injunction  should  therefore  be 
dissolved.  On  the  part  of  the  complainant,  it  is  contended 
that  the  questions  presented  on  the  present  motion  are 
precisely  those  which  were  before  Judge  McLean  when  die 
injunction  was  ordered ;  and  that  its  dissolution  now,  by 
the  action  of  the  district  judge  sitting  alone  in  the  Circait 
Court,  would  be  equivalent  to  a  review  and  reversal  of  the 
judgment  of  the  presiding  judge.  And  most  certainly,  if 
the  issue  and  facts  involved  in  the  present  motion  are  sub- 
stantially those  submitted  to  and  passed  upon  by  Judge 
McLean  in  granting  the  injunction,  it  would  be  improper 
in  this  court,  as  now  organized,  to  order  its  dissolution. 
This  court  will  not  ignore  the  true  legal  theory  of  the 
organization  of  the  courts  of  the  United  States.  By  law, 
a  district  judge  is  associated  with  a  justice  of  the  Supreme 
Court,  in  holding  a  Circuit  Court,  and  may  hold  that  court 
alone,  in  the  absence  of  the  superior  judge;  but  he  would 
fedl,  in  a  just  appreciation  of  the  proprieties  of  his  position, 
if  he  did  not,  under  all  circumstances,  show  a  proper 
deference  to  the  action  of  that  superior.  And  clearly,  it 
would  be  wrong  in  a  district  judge,  as  a  judge  of  the 
Circuit  Court,  in  any  case,  to  review  or  set  aside  such 
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action.  At  least  the  reasons  that  would  jnstify  such  a 
coarse  must  be  peculiar  and  stringent.  In  my  judgment, 
l^e  reasons  now  urged  are  not  sufficient  to  require  this 
oourt  to  set  aside  the  order  of  Judge  McLean  granting  the 
injunction  in  this  case. 

I  am  not  informed  whether  the  learned  judge,  who 
ordered  this  injunction,  gave  an  opinion  in  writing  in 
deciding  the  questions  before  him.  If  the  opinion  was  so 
given,  it  has  not  been  presented  to  me ;  and  I  can  not, 
therefore,  know  the  course  of  reasoning  by  which  the  judge 
reached  the  conclusion  he  announced ;  but  it  appears,  by 
reference  to  the  order  made  by  him,  that  he  held  the 
patents  to  Hussey — 149  and  917 — ^to  be  valid,  and  that  the 
defendants  had  infringed  them ;  and,  therefore,  that  they 
ought  to  be  restrained  from  the  further  manufacture  of  the 
infringing  machines,  until  the  case  could  be  fully  and  finally 
heard  on  its  merits. 

It  is  readily  conceded,  that  if,  in  support  of  this  motion, 
the  defendants  have  substantially  changed  the  aspect  of  the 
case  by  adducing  evidence  not  presented  to  Judge  McLean, 
and  which,  it  may  be  fairly  presumed,  if  brought  to^  his 
notice,  would  have  led  him  to  refuse  the  injunction,  it 
would  be  the  duty  of  this  court  to  release  them  from  its 
further  operation.  But  if  the  questions  involved  are  essen- 
tially the  same  in  the  two  motions,  and  the  ground  of  the 
motion  to  dissolve  is  based  on  the  mere  fact  that  the 
defendants  have  adduced  additional  evidence,  altogether 
cumulative  in  its  character,  the  motion  will  be  refused. 

In  considering  briefly  whether  the  phase  of  this  case  is 
materially  changed  by  the  additional  proofs  offered  by  the 
defendants,  it  will  not  be  necessary  to  analyze  the  patents 
to  Hus3ey  now  in  controversy,  nor  to  notice  critically  the 
proofs  touching  the  novelty  of  the  inventions  embraced  in 
them.  It  is  not  my  desire  or  purpose  to  prejudice  any  ques- 
tion which  may  arise  on  the  final  hearing  of  this  case,  and 
which  must  then  be  decided.  I  shall  endeavor  t6  limit  my 
inquiries  to  such  considerations  as  are  necessarily  connected 
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with  the  motioD  to  dissolve  this  iDJQDction.  And  it  may  be 
remarked,  in  the  first  place,  that  the  complainant,  in  his 
application  for  the  injunction,  claimed  only  that  the  patents 
Ifch  449  and  No.  917  had  been  infringed  by  the  defendants, 
and  these  alone  are  referred  to  in  the  order  made  by  Jndge 
McLean. 

The  patent  No.  449  is  dated  April  1^,  1857,  and  is  a 
reissue  of  a  patent  to  Hussey  dated  August  7, 1847.  The 
principal  element  of  the  invention  covered  by  the  original 
patent  of  1847  was  an  improvement  in  the  cutting  ap- 
paratus of  the  reaper  and  mower,  by  the  use  of  a  slotted 
finger,  the  upper  and  lower  parts  of  which  were  connected 
with  each  other  only  at  the  points,  leaving  an  opening  in 
the  rear  for  the  escape  of  material  that  would  otherwise 
clog  and  impede  the  action  of  the  cutter.  The  reissued 
patent  449  embraced  this  improvement  in  the  finger,  nsed 
in  combination  with  a  vibrating  scalloped  cutter;  the 
structure  and  operation  of  which  are  fully  and  minutely 
described  in  the  specification.  The  patent  917  is  also  a 
reissue,  embracing  substantially  the  open  slotted  finger  of 
the  preceding  patents,  with  the  scalloped  cutter,  but  dis- 
pensing with  the  platform  called  for  in  the  specification  of 
those  patents,  and  thereby  adapting  the  machine  to  use  as 
a  mower. 

The  novelty  of  the  inventions  covered  by  these  two 
patents  was  the  only  question  before  Judge  McLean  on  the 
application  for  injunction.  All  the  evidence  in  the  case 
had  a  primary  reference  to  this  point,  as  it  was  not  con- 
troverted that  the  machines  made  and  sold  by  the  defend- 
ants embodied  substantially  the  improvements  patented  to 
Hussey.  And  the  machines,  the  prior  knowledge  and  use 
of  which,  it  was  insisted  by  the  defendants,  impeached  the 
novelty  of  Hussey's  invention,  were  the  same  now  relied 
on  for  the  same  purpose.  These  were  the  Moore  &  Hascall 
harvester,  and  the  reaper  constructed  by  John  M.  Leland. 
The  argument  then,  as  now,  was  that  these  were  identical 
in  the  cutting  apparatus  with  the  principle  of   Husse/s 
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patent  of  1847,  and  were  known  prior  to  his  invention. 
Thus  it  will  be  seen  that  the  questions  made  before  and 
decided  by  Judge  McLean  were  the  same  that  are  now 
before  this  court^on  this  motion  to  dissolve  this  injunction. 
The  fact  that  the  defendants  have,  since  the  hearing  on  the 
application  for  the  injunction,  filed  their  answer  denying 
the  novelty  of  Hussey's  invention,  and  offering  additional 
evidence  on  that  point,  does  not  negative  the  fact  that  the 
issues  then  and  now  are  the  same.  Kor  are  the  presump- 
tions, which  justified  the  order  for  the  injunction,  in  any 
degree  weakened  by  the  present  posture  of  the  case.  As 
to  the  additional  evidence,  it  is  not  offered  as  proving  any 
fact  not  in  issue  and  controverted,  on  the  original  hearing, 
and  is,  therefore,  altogether  cumulative  in  its  character,  and 
affords  no  sufficient  grounds  for  setting  aside  the  order  then 
made. 

In  the  case  of  Wadaworth  et  al.  v.  Rogers  ei  aLj  3  W.  & 
M.  135,  2  Robb's  Pat.  Cas.  625,  Judge  Woodbury,  deliv- 
ering the  opinion  of  the  court,  says  :  ^^  The  main  point  (on 
a  motion  to  dissolve  an  injunction)  is,  not  whether  an  injunc- 
tion should  be  imposed  at  all,  for  that  has  already  been 
done,  and  after  a  full  hearing,  and  till  the  contrary  is  shown, 
it  is  to  be  presumed  it  was  done  rightly."  Several  author' 
ities  cited.  He  then  proceeds :  ^^  The  burden  is  on  the  re- 
spondent to  overcome  that  presumption.  It  is  open  to  be 
overcome  by  new  matter,  or  evidence  arising  since  the 
injunction  was  imposed;  though  very  seldom  by  matter 
then  existing  which  the  party  then  neglected  to  present  to 
the  consideration  of  the  court."  The  learned  judge,  after 
referring  to  the  presumptions  arising  in  the  case  in  favor  of 
the  validity  of  the  patent,  says :  "Such  facts,  in  these  pre- 
liminary inquiries  into  the  legal  title,  as  connected  with  the 
propriety  of  imposing  or  dissolving  an  injunction,  are 
proper  and  legal  ones  to  influence  the  decision  of  the  court, 
and  are  paramount  in  their  character  over  all  individual 
opinions  of  witnesses,  and  should  usually  be  conclusive  till 
parties  contest  these  in  some  issues  in  a  court  of  law,  and 
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di^rove  or  rebat  their  force ;"  and  then  adds :  '^  Their 
great  strength,  when  anited  as  here,  is  entirefy  superior  to 
any  evidence  offered  against  them  by  the  respondent" 
And  this  view  is  the  more  oonolasive  as  applicable  to  the 
present  motion,  from  the  fact  that  the  complainant  has 
also  taken  additional  testimony  since  the  hearing,  which, 
to  some  extent,  invalidates  and  rebuts  that  offered  by  the 
defendants. 

The  presumptions  in  favor  of  the  novelty  of  the  inven- 
tions and  improvements  patented  to  Hnssey ,  which  may  be 
supposed  to  have  operated  on  the  learned  judge  who 
granted  this  injunction,  can  not  be  overlooked  or  disrs* 
garded  in  deciding  the  present  motion.  They  are  still  in 
full  force,  and  of  sufficient  potency  at  least  to  neutralize, 
on  this  preliminary  question,  all  the  evidence  adduced  by 
the  defendants  to  show  that  the  patent  is  invalid  on  the 
ground  of  want  of  novelty  in  the  improvements  for  which 
it  issued. 

Without  dwelling  on  the  various  grounds  of  these  pre- 
sumptions, it  vnll  be  sufficient  to  state  them  very  briefly. 

They  arise :  MrsL  From  the  oath  of  the  patentee,  that 
he  was  the  first  and  original  inventor  of  the  improvements 
covered  by  the  patent  of  1847  and  the  reissues.  Second,  That 
the  Commissioner  of  Patents,  after  the  fullest  investigation 
of  the  claims  of  the  patentee  as  to  the  novelty  and  orig- 
inality of  his  inventions,  granted  the  patents.  Third,  That 
Hussey,  for  more  than  ten  years,  was  in  the  undisturbed 
enjoyment  of  all  the  benefits  of  the  excluaive  rights  granted 
him  by  the  patent  of  1847 ;  that  during  that  time  he  has 
made  extensive  sales  of  his  right  to  make  and  use  his  im- 
proved  reaper  throughout  nearly  all  the  grain  growing 
States  of  the  Union;  thus  evidencing  the  entire  acqui- 
escence  of  the  public,  not  only  in  the  originality  of  the 
invention,  but  also  its  great  utility.  Fourth.  That  as  to  the 
patent  of  1847,  there  has  been  a  direct  adjudication  estab- 
lishing its  validity  in  a  suit  in  equity  brought,  in  1857,  by 
Hussey  against  Cyrus  H.  McCormick  and  others  in  the  Cir- 
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cuit  Court  of  the  United  States  for  the  Korthem  District 
of  Illinois,  in  which  the  qnestion  of  the  novelty  of  Hassey's 
invention  was  in  question,  and  strenuously  contested  by  ^e 
defendants.  Fifth.  That  injunctions  have  been  granted 
upon  the  application  of  Hassey,  by  the  judges  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  restraining  sundry  persons  from  the  infringe- 
ment of  his  patents  449  and  917. 

The  authorities  are  numerous  to  support  the  position,  that 
when  such  grounds  of  presumption  exist  in  favor  of  the 
novelty  of  an  invention  covered  by  a  patent,  courts  will  not 
refuse  an  injunction,  or,  if  granted,  will  not  dissolve  it,  unless 
the  patent  is  impeached  by  the  most  conclusive  evidence. 
In  the  case  of  Orr  v.  Lttchfidd  et  al.,  W.  k  M.  18,  2  Robb's 
Pat.  Cases,  828,  the  court  say:  *^When  the  complainant 
has  made  out  not  merely  a  grant  of  the  patent,  but  posses- 
sion and  use,  and  sale  under  it  for  some  time  undisturbed, 
and  besides  this,  a  recovery  against  other  persons  using  it, 
the  courts  have  invariably  held  that  such  a  strong  color  of 
title  shall  not  be  deprived  of  the  benefit  of  an  injunction 
till  a  full  trial  on  the  merits  counteracts  or  annuls  it.  In 
several  cases  where  the  equities  of  the  bill  were  even 
denied,  and  in  others  where  strong  doubts  were  raised 
whether  the  patent  in  the  end  could  be  sustained  as  valid, 
the  courts  decided  that  injunctions  should  issue  under  such 
circumstances  as  have,  been  before  stated  in  favor  of  the 
plaintiff,  till  an  answer  or  final  hearing;  or,  if  before 
issued,  should  not  be  dissolved  till  the  final  trial,  and  then 
cease  or  be  made  perpetual,  as  the  result  might  render  just.'' 
See  numerous  authorities  cited. 

In  the  case  of  Ogle  ^  Whitehead  v.  Ege^  4  Wash.  685, 
1  Bobb's  Pat.  Cas.  516,  the  learned  judge  says :  '^I  take 
the  rule  to  be  in  cases  of  injunctions  in  patent  cases,  that 
when  the  bill  states  a  clear  right  to  the  thing  patented, 
which,  together  with  the  alleged  infringement,  is  verified 
by  afiidavit,  if  he  has  been  in  possession,  having  used  or 
sold  it  in  whole  or  in  part,  the  court  will  grant  an  injnne- 
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tion  and  continue  it  till  the  hearing  or  farther  order,  with- 
oat  sending  the  plaintiff  to  law  to  try  his  right.''  See  also 
Cortis  on  Patents,  sec*  829. 

Maoy  other  authorities  on  thb  point  might  be  dted ;  bat 
those  referred  to  seem  to  indicate  very  clearly  the  proper 
action  of  the  court  on  the  present  motion. 

It  might  perhaps  be  conceded  that  if  the  defendants,  in 
support  of  this  motion,  had,  by  their  evidence,  so  clearly 
and  condoflively  impeached  Hussey's  patent,  on  the  ground 
that  he  was  not  the  first  and  original  inventor  of  the  im- 
provement patented  to  him,  as  to  leave  no  doubt  on  that 
point,  it  might  be  the  duly  of  the  court,  against  all  the 
presumptioDB  in  his  favor,  to  release  the  defendaats  from 
the  operation  of  this  injunction.  But,  in  the  judgment  of 
the  court,  the  evidence  does  not  make  out  such  a  case.  I 
can  not  now  say  what  may  be  the  conclosion  of  the  court 
on  the  point  in  controversy,  after  the  final  hearing  between 
these  parties,  when  all  the  proofs  and  evidence  shall  be 
adduced.  As  the  case  now  stands,  the  defendants  rely  on 
their  evidence  of  the  prior  knowledge  and  use  of  the  Leland 
and  the  Moore  &  Hascall  machLnes,  to  establish,  the  waot 
of  novelty  in  Hussey's  invention* 

As  to  tiie  Leland  machine,  it  is  conceded  by  the  cooosel 
for  the  complainant  that  its  cutting  apparatus  is  substan- 
tially the  same  as  that  covered  by  Hussey's  patent  of  1847. 

The  evidence  shows  that  the  first  machine  made  by  I^ 
land  was  in  the  spring  of  1846,  and  that  it  was  first  used 
in  the  harvest  of  that  year.  Several  others  were  made  the 
next  year,  with  the  open  slotted  fingers,  but  th^e  is  per- 
haps some  uncertainly  whether,  in  the  first  of  these  ma- 
chines, the  fingers  were  open  or  closed;  it  is  not,  however, 
material  whether  the  open  fingers  were  first  used  in  1845 
or  1846,  if,  as  the  complainant  insists,  the  invention  of 
Hussey  dates  back  to  1844.  And  the  evidence  for  the 
complainant  does  prove  that  Hussey  had  perfected  a  ma- 
chine combining  the  scalloped  cutter  with  an  open  slotted 
finger,  in  the  summer  of  1844.    The  witness^  Lovegrove, 
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BwearB  that  this  apparatus  was  pot  into  a  machine  for  trial 
daring  that  year,  and  that  Hussey  then  informed  the  wit- 
ness that  he  had  devised  the  open  slotted  finger  to  prevent 
the  cutter  from  choking.  Without  intimating  any  opinion 
on  this  question  of  the  priority  of  invention,  I  merely  refer 
to  it  now  as  showing  that  the  defendants'  evidence  as  to  the 
Leland  machine  is  by  no  means  conclusive  to  pVove  that  it 
was  of  an  earlier  date  than  Hussey's  invention. 

From  the  evidence,  it  seems  that  Moore  &  Hascall's  har- 
vester was  first  used  in  the  harvest  of  1886.  It  was  first 
made  with  a  straight  sickle  or  cutter ;  but  a  scalloped  cut- 
ter was  introduced  in  1889.  It  is  insisted  by  the  defend- 
ants' counsd  that  the  fingers  of  this  machine  had  the  open 
slot,  substantially  as  claimed  by  Hussey. 

The  defendants  have  introduced  the  affidavits  of  several 
witnesses  to  prove  the  structure  and  the  mode  of  operation 
of  the  cutting  apparatus  of  the  Moore  &  Hascall  ma- 
chine, to  show  that  it  had  substantially  the  open  slotted 
finger  claimed  by  Hussey  in  his  patent  of  1847.  And  a 
finger  of  one  of  the  machines  constructed  by  Moore  &  Has- 
call is  in  evidence  to^impeach  the  novelty  of  Hassey's  in- 
vention. I  do  not  propose  to  give  any  opinion  at  this  time 
on  the  point,  nor  to  examine  critically  the  evidence  which 
bears  on  it.  If  there  is  even  a  reasonable  doubt  as  to  the 
identity  of  the  fingers  of  the  Moore  &  Hascall  machine, 
and  those  claimed  by  Hussey,  it  would  furnish  a  sufficient 
reason  for  reftising  to  dissolve  this  injunction,  and  for  re« 
ferring  the  decision  of  the  question  to  the  final  hearing. 

The  harvester,  which  was  the  name  by  which  the  Moore 
A  Hascall  machine  was  known  in  Michigan  during  the 
time  it  was  in  use,  was  a  cumbrous  machine,  requiring 
acme  fourteen  or  sixteen  horses  to  move  it  in  the  field,  in- 
.  tended  to  cut  off  the  heads  of  the  grain,  and  thresh  and 
clean  it  by  one  operation.  The  fingers  of  the  cutting  ap* 
paratus  were  constructed  of  wood,  not  less  than  two  and  a 
lialf  feet  in  length,  and  framed  into  the  cutter-bar,  and 
plates  of  thin  hoop  iron  were  attached  to  the  upper  part  of 
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the  fiDger,  and  so  arranged  as  to  form  a  slot,  open  in  the 
rear,  in  which  the  sickle  vibrated.  The  experts,  whose 
evidence  has  been  taken  as  to  the  identity  of  these  fingers 
with  the  shorty  iron,  open  slotted  fingers  claimed  by  Hoaaey, 
differ  widely  in  their  conclusions. 

It  is  not  necessary  now  to  decide  as  to  the  preponderance 
of  this  testimony.  It  is  not  improper,  however,  to  advert 
to  the  fact  that  there  is  not  only  a  palpable  difference  in  the 
construction  of  the  fingers  of  the  two  machines,  bat  also  in 
the  mode  of  their  operation.  The  Hnssey  machine,  in  its 
practical  effects,  is  a  reaper  and  a  mower,  and  cuts  the 
grain  or  grass  near  the  surface  of  the  earth,  while,  as  al- 
ready noticed,  the  Moore  k  Hascall  machine  wiy  demgned 
to  cut  off  the  heads  of  the  grain. 

In  the  deposition  of  Moore,  one  of  the  inventors  of  this 
machine,  taken  in  the  case  of  Seymour  v.  McCarmiekj  as 
appears  from  the  record  of  the  case,  he  states  that  the  de- 
sign of  the  machine  was  *^  to  cut  off  the  grain  just  bdow  the 
heads  f*  and  again,  ^^  U  was  not  adapted  to  a  mere  reaping  mor 
chine  J'  And  he  testified,  also,  that  *'  grain  cut  with  my  mor 
chine  would  not  be  in  a  state  that  it  could  be  bound  up.**  The 
very  intelligent  experts  for  the  complainant  swear,  that, 
from  the  structure  of  the  fingers  in  the  Moore  &  Hascall 
machine,  they  are  not  adapted  to  perform  the  oflice  of  a 
reaper  and  a  mower.  And  it  is  not  unworthy  of  remark 
that,  in  the  judgment  of  the  Commissioner  of  Patents,  the 
prior  patent  to  Moore  &  Hascall  was  not  regarded  as  in  con- 
flict with  the  invention  of  Hu&sey,  patented  to  him  in  1847. 

But,  without  going  more  fully  into  the  consideration  of 
this  question  of  identity,  it  is  clear  the  evidence  does  not 
so  conclusively  impeach  the  novelty  of  Hussey's  invention 
as  to  require  this  court  to  release  the  defendants  from  the 
operation  of  this  ii^  unction,  and  I  have  no  hesitation  in 
holding  that  the  defendants  are  not  entitled  to  the  order  for 
which  they  now  ask. 

It  is  stated  by  their  counsel  that  they  are  suffering  serious 
injnry  from  the  stoppage  of  their  manufSactory,  under  the 
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operation  of  the.  iDJnnotion  granted  in  this  case.  If  this  is 
B0|  it  farnishes  no  reason  for  a  departure  from  the  well- 
settled  rales  of  chancery  practice  in  patent  cases.  Nor, 
nnder  the  circumstances  of  this  case,  will  the  injury  of  which 
they  complain  excite  much  sympathy  in  their  behalf.  It 
appears  they  have  been  making  reapers  and  mowers,  with 
the  scalloped  vibrating  cutter,  and  the  open  slotted  fingers, 
since  the  year  1858,  and  that  they  commenced  the  manufitc- 
tare  with  the  knowledge  that  they  were  infringing  Hussey'a 
patent.  There  is  no  pretense  that  they  proceeded  in  igno- 
rance of  his  patented  invention.  It  appears,  from  the  cor- 
respondence of  two  of  th^  defendants,  proved  and  in  evi- 
dence, that  they  were  apprehensive  they  would  be  held  to 
an  account  for  the  infringement,  and  have  been  exceedingly 
vigilant  in  getting  up  evidence  to  impeach  the  novelty  of 
Hussey's  improvements. 

The  correspondence  shows  that  long  before  the  conv- 
mencement  of  this  suit  they  had  avowed  a  purpose  of  set- 
ting Hussey  at  defiance,  and  had  used  the  most  strenuous 
efforts  to  defeat  his  rights.  Among  other  things,  if  appears 
that  they  had  proposed  to  organize  a  combination  of  all 
those  interested  in  the  manufacture  of  mowers  and  reapers 
in  the  United  States  who  had  not  taken  licenses  fropi  Hus- 
sey, for  the  purpose  of  contesting  his  claim.  They  seem  to 
have  entertained  the  hope  that  a  combination  of  sufficient 
means  and  influence  could  be  formed  to  secure  a  triumph 
before  any  court  or  jury  I  forbear  to  speak  in  such  terms 
as  the  facts  might  well  justify  of  the  spirit  and  motives 
which  seem  to  have  impelled  these  defendants  in  their 
course  in  this  transaction.  I  advert  to  it  now  to  show  they 
were  not  taken  by  surprise  in  the  institution  of  this  suit, 
and  in  the  order  for  the  injunction  which  has  issued.  It 
was  precisely  what  they  had  long  before  anticipated,  and 
what  they  seemed  determined  to  bring  about.  They  have 
not,  therefore,  any  very  well-grounded  cause  of  complaint 
if  arrested  for  a  time  in  their  manufacturing  operations. 
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-         *  . .  — 

The  court  will  see  to  it  that  there  is  jno  unreasonable 
delay  in  bringing  the  case  to  final  hearing. 
Motion  to  dissolve  injunction  overruled. 


(CIRCUIT  COURT.) 

David  C&AinB  v.  W.  G.  McC!ot  bt  al. 

It  ii  not  enoagh  to  defeat  Jurisdiction  in  equity  that  there  was  a  remedy  at 
law;  the  remedy  must  be  completCi  prompt,  and  eiBolent. 

▲  chancellor  in  the  exercise  of  a  just  discretion,  upon  an  application  for  aa 
injunction,  may  properly  take  into  consideration  the  existence  of  sa 
actual  conflict  or  imminent  danger  of  a  violent  collision  between  two 
authorities,  in  determining  the  expediency  of  awarding  this  preTenti?e 
process. 

If  the  rights  of  a  party  can  only  be  enforced  at  law  by  long  continued, 
strenuous,  and  expensive  litigation,  and  those  rights  can  be  mofo 
promptly  and  efllciently  asserted  in  equity,  a  stringent  reason  is  ofliBnd 
for  tl«  application  of  its  power. 

The  sheriff  of  a  county  has  no  right  to  disturb  or  in  any  way  interfere  widi 
the  possession  of  property  legally  in  the  possession  of  an  United  Statsi 
marshal. 

The  return  of  an  United  States  marshal  is  conclusive  of  the  facts  which  it 
sets  forth,  and  its  truth  can  not  be  collaterally  impeached. 

Ph>perty  which  has  been  replevied,  does  not  pass  into  the  possession  of  tte 
plaintiff  after  he  has  given  a  bond  which  has  been  accepted  by  the 
officer,  until  there  is  a  formal  delivery  of  the  property  by  the  oAoer. 

Where  there  is  concurrent  Jurisdiction  in  courts,  the  tribunal  first  obUin- 
ing  jurisdiction  of  the  subject  or  person  shall  retain  it. 

The  application  for  the  appointment  of  a  receiver  is  always  addressed  to 
the  sound  discretion  of  the  court  to  which  it  is  made.  As  a  genertl 
rule,  such  appointment  will  be  made  in  all  oases  where  the  interests  of 
parties  seem  to  require  it. 


Lee  ^  Fishery  for  complainants. 
Mr.  Probascoy  for  defendants. 
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Opinion  of  ths  Ooubt  : 

The  questioiis  before  the  coart  arise  on  a  motion  to  dis- 
solve the  injunction,  which  has  been  granted  in  this  case, 
and  to  rescind  the  order  for  the  appointment  of  a  receiver. 
For  obvions  reasons  it  will  be  improper,  in  the  decision  of 
this  motion,  to  pass  on  any  questions  of  law  or  fact  directly 
involving  the  title  to  the  property  in  controversy,  and  which 
will  necessarily  come  under  the  consideration  of  the  court 
on  the  final  hearing. 

The  bill  in  chancery  in  this  case  was  filed  on  the  4th  of 
January,  instant,  by  David  Crane,  a  citizen  of  the  State  of 
Tennessee.    It  states,  in  effect,  that  on  the  1st  inst  he  pur- 
chased twelve  hundred  and  twenty-four  barrels  of  apples, 
and  three  hundred  and  thirty-two  barrels  of  onions  of 
D.  Harper  &  Son,  commission  and  produce  merchants  of 
Cincinnati,  for  the  sum  of  |2,429.81,  for  which  he  gave  his 
two  negotiable  promissory  notes  for  equal  amounts,  pay- 
able in  thirty  and  sixty  days ;  that  he  was  in  possession  of 
said  articles,  and  had  shipped  a  part  of  the  apples  to  Nash- 
ville, his  place  of  basiness,  and  had  sold  a  few  barrels  in 
Cincinnati ;  that  on  the  2d  of  January,  W.  G.  McCoy  and 
Soswell  Gould  sued  out  of  the  Superior  Court  of  Cincin- 
nati a  writ  of  replevin  against  D.  Harper  &  Son,  upon  which 
the  sheriff  of  Hamilton  county  took  one  thousand  one  hun- 
dred and  seventy  barrels  of  said  apples  and  delivered  them 
to  said  McCoy  and  Gould;  that  said  Crane  thereupon  sued 
out  of  this  court  a  writ  of  replevin  for  said,  apples  against 
said  McCoy  and  G^uld,  and  they  were  taken  by  the  mar- 
shal and  were  in  his  possession  when  Libbeus  L.  Harding 
obtained  a  writ  of  replevin  from  said  Superior.  Court  of 
Cincinnati  against  said  Crane  and  Lewis  W.  Sifford,  the 
marshal,  and  that  by  the  aid  of  a  posse,  and  by  forcible 
means,  the  sheriff  of  Hamilton  county  intervened  to  pre- 
vent the  delivery  of  said  property  by  the  marshal  to  the 
said  Crane ;  that  a  collision  had  already  occurred  between 
the  marshal  and  the  sheriff,  and  that  bloodshed  was  antici- 
pated in  the  attempt  by  the  marshal  to  retain  possession, 
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and  the  attempt  of  the  sheriff  to  deliver  the  property  to 
said  Harding. 

The  bill  further  alleges,  that  the  parchaee  by  said  Crane 
of  Harper  &  Son  was  in  good  fiiith,  and  for  a  fall  consid- 
eration; that  said  Harding  has  no  just  claim  to  the  prop* 
erty  and  never  was  in  actual  possession  thereof;  that  said 
apples  are  perishable ;  and  in  view  of  the  collision  which 
had  occurred,  the  further  violence  threatened,  and  the  fti> 
ther  and  endless  litigation  likely  to  ensue  from  the  conflict 
between  the  marshal  and  the  sheriff  and  for  the  protection 
of  the  rights  of  said  Crane,  he  prays  the  court  to  appoint 
a  receiver  to  take  possession  of  the  property,  and  hold  the 
same  subject- to  the  further  order  of  this  court,  and  that  an 
injunction  issue  restraining  the  sheriff  of  Ebmilton  oonnty, 
and  all  other  persons  from  further  interference  with  said 
property,  until  the  rights  of  all  the  parties  can  be  finally 
settled. 

The  bill  is  duly  verified  by  the  oath  of  the  complainant, 
Crane,  and  as  to  some  of  the  facts,  by  the  affidavit  of 
William  M.  Manson,  the  deputy  marshal  intrusted  with  the 
execution  of  the  writ  of  replevin  issued  from  thb  court 
On  the  4th  of  January,  instant,  an  order  for  an  injunction 
and  the  appointment  of  a  receiver  was  made  by  the  judge 
of  this  court.  In  pursuance  of  that  order  an  injunction 
bond  in  the  sum  of  three  thousand  dollars  has  been  duly 
executed  and  filed  by  said  Crane,  and  a  writ  of  ioj  unction 
has  been  issued  and  served.  The  receiver  appointed  by  the 
court  has  accepted  the  appointment  and  taken  the  necessary 
oath,  and  given  bond  for  the  faithful  performance  of  his 
duties,  in  the  sum  of  f  8,000.  He  has  also  filed  his  first  report 
setting  forth  that  he  is  in  possession  of  the  property,  and 
pursuant  to  the  order  of  the  court,  has  given  public  notice 
that  said  apples  will  be  offered  for  sale  on  the  14th  of  Janu- 
ary, instant 

Several  affidavits  have  been  filed  by  the  defendants  to 
prove  that  the  complainant,  Crane,  never  had  any  legal  title 
or  claim  to  the  property  in  question.    These  affidavits  are 
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presented  in  behalf  of  L.  Harding,  who  ia  a  defendant  in 
this  billy  and  who  is  the  plaintiff  in  the  last  action  of  re- 
plevin brought  in  the  Superior  Court  of  Cincinnati  to 
obtain  possession  of  the  property.  These  affidavits  show  a 
sale  of  the  apples  by  B.  Harper  &  Son  to  McCoy  &  Co.  on 
the  14th  of  December  last  on  terms  set  out  in  the  affidavit 
of  McCoy ;  and  that  on  the  15th  of  December,  Henry  Harper, 
one  of  the  firm  of  Harper  k  Son,  for  reasons  which  do  not 
appeal,  notified  McCoy  ft  Co.  that  he  would  not  abide  by 
the  agreement  made  on  the  preceding  day  for  the  sale  of 
said  apples.  It  also  appears  that  there  was  a  controversy 
as  to  the  right  of  property,  as  between  said  Harper  &  Son, 
and  said  McCoy  &  Co. ;  the  latter  didming  a  right  thereto, 
and  the  former  denying  their  right,  and  asserting  property 
in  themselves;  that  while  this  controversy  was  pending, 
the  sale  of  the  apples  was  made  by  Harper  &  Son  to  Crane, 
and  possession  given,  though  the  apples  still  remained  in 
the  warehouse  of  Harper  &  Son,  on  Walnut  street;  that  on 
the  2d  of  January,  McCoy  &  Co.  sued  out  a  writ  of  replevin 
from  the  Superior  Court  of  Cincinnati,  under  which  the. 
sheriff  took  the  apples,  and  delivered  them  to  McCoy  k  Co., 
who  gave  a  bond,  as  required  by  the  statute,  with  J.  W.  Pat- 
rick and  L.  Harding  as  their  sureties;  that  McCoy  k  Co. 
assigned  to  said  Harding  the  sherift'^s  order  on  Harper  k 
Son  for  the  delivery  of  said  apples ;  that  on  the  8d  of  Jan- 
uary the  complainant.  Crane,  sued  out  his  writ  of  replevin 
from  this  court  against  said  McCoy  k  Co.,  under  which  the 
marshal  took  the  apples  still  remaining  in  the  warehouse 
of  Harper  k  Son,  and  upon  the  execution  of  a  delivery  bond 
by  said  Crane  was  attempting  to  deliver  possession  to 
Chrane ;  that  on  the  same  day,  January  8,  the  said  Harding 
claiming  possession  under  an  assignment  of  the  delivery 
order  given  by  the  sheriff  to  McCoy  k  Co.,  as  already 
stated,  sued  out  a  replevin  from  the  Superior  Court  of  Cin- 
cinnati, in  the  service  of  which,  by  the  sheriff,  the  difficulty 
or  conflict,  which  will  be  hereafter  noticed,  occurred.  And 
at  this  stage  of  the  proceedings,  the  complainant,  Crane, 
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filed  his  billy  invoking  the  aid  of  this  court  as  a  conrt  of 
chancery. 

The  defendants  have  filed  their  motion  to  dissolve  the  in* 
junction^  and  to  rescind  the  order  for  the  appointment  of  a 
receiver.  The  grounds  of  this  motion  are  snbstaDtially: 
1.  That  the  court  had  no  jurisdiction  to  award  an  iiijuiie> 
tion,  and  appoint  a  receiver ;  2.  That  there  was  neither  in 
law  nor  in  fact  any  conflict  between  the  marshal  aod  the 
sherifi^  rendering  the  interposition  of  this  conrt  proper 
or  necessary ;  8.  That  the  sherifiT  has  lawfully  a  right  of 
possession,  as  against  the  marshal  and  the  complainant 
Crane. 

In  adverting  to  these  grounds  for  dissolving  this  injune- 
tion,  it  will  not  be  necessary,  and  perhaps  would  be  im- 
proper, on  this  preliminary  motion,  to  attempt  minutely  to 
consider  all  the  facts  presented  to  the  conrt  by  the  affida- 
vits and  exhibits  in  the  case.  The  questions  presented  as 
to  the  title  to  this  property  will  come  more  properly  before 
the  court  on  the  final  hearing,  and  can  not  now  be  satisiao- 
torily  settled  on  the  ez  parte  evidence  presented  by  the 
parties.  If  the  judge,  in  the  just  exercises  of  his  powers  as  a 
chancellor,  had  jurisdiction  to  make  the  order  in  question, 
and  a  case  is  made,  which,  pnma/aoe,  justified  the  allowance 
of  an  injunction,  and  the  facts  now  before  the  court  require, 
for  the  purposes  of  equity,  that  the  injunction  should  not 
be  dissolved,  the  present  motion  can  not  prevail. 

If,  as  insisted  by  the  defendant's  counsel,  the  judge 
had  no  rightful  jurisdiction  to  make  the  order  in  question, 
the  injunction  must  be  dissolved.  The  objection  on  this 
ground  is  that  the  complainant  had  an  adequate  remedy  at 
law,  in  the  action  of  replevin  which  was  pending,  or  by  an 
action  of  trespass  against  the  plaintiff  in  the  action  of  re* 
plevin,  and  the  sheriff  who  executed  the  process,  if  they 
were  wrong-doers.  The  sixteenth  section  of  the  judiciaiy 
act  of  1789, 1  U.  S.  Stat  82,  prohibits  suits  in  equity  where 
there  is  a  plain,  adequate,  and  complete  remedy  at  law. 
The  construction  of  this  statute  has  frequently  been  under 
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'  review  by  the  Sapceme  Coart  of  the  United  States.  In  the 
case  of  Bayers  Ilx'rs  ▼.  Ghrundyj  3  Petere,  210,  the  ooort 
say,  in  reference  to  that  section,  that  it  bad  been  often  and 
nniformly  held,  ^^  that  it  is  merely  declaratory,  making  no 
alteration  whatever  in  the  roles  of  equity  on  the  subject  of 
legal  remedy.  It  is  not  enough  that  there  is  a  remedy  at 
law ;  it  must  be  plain  and  adequate ;  or,  in  other  words,  as 
practical  and  as  efficient  to  the  ends  of  justice,  and  its 
prompt  administration,  as  the  remedy  in  equity."  It  will 
not  be  necessary  to  refer  to  other  cases  in  that  court,  in 
which  the  same  doctrine  has  been  even  more  broadly  recog^ 
nlzed  and  asserted.  It  is  not  enough  to  defeat  juriBdiction 
in  equity,  that  there  was  a  remedy  at  law.  The  remedy 
must  be  complete,  prompt,  and  efficient  And  it  requires 
no  argument  to  show,  in  reference  to  the  case  before  the 
court,  that  the  law  did  not  affi>rd  such  a  remedy  to  the  com- 
plainant. In  the  first  place,  without  noticing  specially  all 
£Eusts,  it  is  clear  that  at  the  time  the  order  for  the  injunction 
issued,  a  collision  had  occurred  between  the  marshal  and 
the  sheriff.  The  marshal  asserted  his  rightful  possession  of 
the  property,  and  the  sheriff  insisted  on  his  right  to  take  it 
from  his  possession,  under  the  process  from  the  State  court, 
and  was  prepared  to  enforce  that  right  by  the  use  of  force, 
if  necessary.  Now  collisions  between  the  Vederal  and  State 
authorities  are  always  unpleasant,  and  greatly  to  be  re<- 
^retted,  and,  when  possible,  to  be  avoided.  And,  it  seems  to 
me,  the  complainant  by  resorting  to  the  peaceful  remedy  of 
an  injunction,  and  thus  avoiding  further,  and  possibly  vio* 
lent  and  bloody  conflict,  is  entitled  to  commendation  rather 
than  censure,  and  has  not  tiiereby  injured  his  standing  in  a 
court  of  equity.  It  is  also  clear,  that  a  chancellor  in  the 
exercise  of  a  just  discretion,  upon  an  application  for  an  in- 
junction, may  properly  take  into  consideration  the  existence 
of  an  actual  conflict,  or  imminent  danger  of  a  violent  col- 
lision between  the  two  authorities,  in  determining  the  ex- 
pediency of  awarding  this  preventive  process.  And  so,  too, 
if  the  rights  of  a  party  can  only  be  enforced  at  law  by  long 
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oontiaaedy  BtrenaoaB  and  expensive  litigatioa,  and  thoee 
rights  can  be  more  promptly  and  efficiently  asserted  io 
equity,  a  stringent  reason  is  offered  for  the  application  of 
its  power.  In  reference  to  the  controversy  between  these 
parties,  it  is  obvioos  that  there  woald  have  been  moch 
litigation  at  law,  before  their  rights  could  have  been  finally 
settled;  whereas,  by  a  resort  to  a  court  of  chancery,  all 
necessary  parties  being  brought  in,  the  rights  of  all  can  be 
fully  and  satisfactorily  adjusted. 

But  it  is  further  insisted  in  support  of  the  present  mo- 
tion, that  this  court  had  full  power,  as  a  court  of  law,  to 
enforce  its  own  process,  and  protect  its  officers  in  the  exe- 
cution of  that  process.  There  is  no  doubt  of  the  existence 
of  this  power  in  this  court  If  its  officer  is  obstructed  or 
interfered  with  in  the  just  exercise  of  his  duties,  the  court 
may  interpose  and  punish  such  unwarranted  interference, 
as  a  contempt  of  its  authority.  But,  for  many  obvious 
reasons,  the  exertion  of  this  power  is  to  be  avoided,  unless 
there  is  the  most  stringent  necessity  for  it  And  especially 
is  this  true,  when  the  conflict  of  authority  may  involve  the 
courts  of  the  Union  and  the  courts  of  a  State  in  embarrass- 
ing and  unpleasant  coUinons. 

I  will,  however,  pursue  this  subject  no  further.  I  am 
dear  in  the  opinion,  that  in  view  of  the  fiEtcts  of  this  case, 
as  set  forth  in  the  complainants'  bill,  and  as  they  appear 
from  the  affidavits  and  exhibits  in  the  case,  the  order  for 
the  injunction  was  a  proper  exercise  of  a  jurisdiction  per- 
taining to  a  judge  of  this  court,  in  the  exercise  of  his  pow- 
ers  as  a  chancellor^  And  in  this  connection,  I  may  properly 
notice  the  fact,  that  his  honor.  Judge  McLean,  on  one  occa- 
sion within  my  recollection,  strongly  stated  it  as  his  opinion, 
that  as  a  general  rule  in  these  conflicts  of  jurisdiction  invdv- 
ing  the  right  to  the  title  and  possession  of  property,  the 
remedy  afforded  by  a  court  of  equity  is  greatly  to  be  pr^ 
ferred  to  protracted  and  vexatious  litigations  at  law. 

The  views  thus  presented,  are  upon   the  assumption 
that  the  marshal,  at  the  time  the  sheriff  attempted  to  serve 
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the  writ  of  replevin  sned  oat  by  Harding  against  Crane  and 
Sifford,  was  in  the  lawful  poasession  of  the  property  in  qneft- 
tion,  and  that  the  sheriff,  therefore,  had  no  right  to  seise  it 
on  the  process  in  his  hands ;  and  that  his  attempt  to  seize 
it,  under  the  circumstances  referred  to,  and  in  view  of  the 
probable  results  of  his  action,  presented  a  state  of  affiiirs 
rendering  it  proper  and  necessary  for  Crane  to  resort  to 
chancery,  and  justifying  the  order  of  the  court  made  in  the 
case.  It  is  insisted,  however,  by  the  counsel  for  the  defend- 
ants, that  there  is  nothing  in  the  facts  before  the  court  from 
which  the  inference  can  be  fairly  drawn,  that  there  was  any 
actual  conflict  as  between  the  marshal  and  the  sheriff.  It 
is  argued,  tbat  the  property,  when  the  sheriff  attempted  to 
serve  the  writ  of  replevin  sued  out  by  Harding,  was  in  the 
IKMsessibn  of  Crane,  and  not  of  the  marshal,  and  therefore 
subject  to  seizure  by  the  sheriff  under  the  writ  in  his  hands. 
If  this  proposition  is  sustainable,  it  is  clear  the  sheriff  had 
a  right  to  take  the  property,  and  the  marshal  was  wrong  in 
making  any  opposition  to  it  If,  on  the  other  band,  the 
prpperty  was  legally  in  the  possession  of  the  marshal  under 
the  writ  of  replevin  issued  from  this  court  in  the  case  of 
Crane  against  Q-ould  and  MoCoy,  the  sheriff  had  no  right 
to  disturb  or  in  any  way  interfere  with  the  marshal's  poe* 
session.  How  stands  the  fact  as  to  the  possession  of  this 
property  at  the  time  the  sheriff  attempted  to  serve  the  writ 
of  replevin  ?  The  return  to  the  writ  issued  from  this  court, 
in  the  case  of  Crane  against  Gotild  and  McCoy,  sets  forth, 
that  the  marshal  by  his  deputy,  pursuant  to  the  command 
of  the  writ,  took  1,174  barrels  of  apples,  and  caused  them 
to  be  duly  appraised ;  and  having  taken  a  delivery  bond 
from  the  plaintiff  Crane,  pursuant  to  the  statute,  he  com- 
menced the  delivery  of  the  property  to  him,  and  had  deliv- 
ered seventy-five  barrels,  when  he  was  obstructed  and 
prevented  from  delivering  the  other  part  by  the  interference 
of  the  sheriff  of  Hamilton  county,  and  others.  He  then 
recites  the  fact  that  a  receiver  had  been  appointed  by  this 
court,  who  has  in  possession  1,099  barrels  of  the  apples. 
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This  return  dearly  shows  that  no  more  than  sev^ity-fiTe 
barrels  were  delivered  to  Crane,  and  that  the  balance  re* 
mained  in  the  possession  of  the  marshal,  and  passed  from 
him  into  the  possession  of  th^  receiver.  This  return  of  the 
officer  is  conclusive  of  the  facts  which  it  sets  forth,  and  its 
truth  can  not  be  collaterally  impeached.  And  it  proves 
that  as  to  1,099  barrels  of  the  apples,  the  possession  was  in 
the  marshal,  and  not  in  Crane.  And  being  thus  in  the 
hands  of  the  marshal,  under  legal  process,  the  sheriff  had 
no  right  to  take  them*  under  the  writ  of  replevin  in  his 
hands. 

It  is  insisted,  however,  that  by  operation  of  the  statute  of 
Ohio,  upon  Crane's  giving  bond  to  the  marshal,  the  prop- 
erty replevied  passed  into  the  possession  of  Crane,  and  was 
therefore  subject  to  the  operation  of  the  sheriff's  writ  of 
replevin.  On  this  point  no  authorities  were  cited,  and  it 
may  be  presumed  there  are  none  to  sustain  the  position.  *In 
the  absence  of  any  authoritative  decisions  to  the  contrary, 
I  incline  to  the  opinion  that  after  the  bond  is  given  and 
accepted  by  the  officer,  there  must  be  a  formal  deliveiy 
of  the  property  by  the  officer.  The  return  of  the  officer 
before  referred  to,  shows  only  a  delivery  of  seventy-five 
barrels  of  the  apples.  It  is  insisted  in  argument,  that  this 
partial  delivery  by  the  marshal  is  by  implication  to  be 
deemed  as  a  delivery  of  all  the  apples  to  Crane,  and  that 
the  possession  thereby  passed  to  him,  and  was  subject  to 
the  action  of  the  writ  of  replevin  sued  out  by  Harding,  and 
it  is  also  contended  that  the  giving  the  delivery  bond  by 
Crane,  and  its  acceptance  by  the  marshal,  transferred  the 
possession  to  Crane.  The  return  of  the  marshal  showing 
possession  in  him  of  all  the  apples,  except  the  seventy-five 
barrels  delivered  to  Crane,  is  to  be  viewed  as  conclusive  of 
that  fact,  and  the  point  referred  to  is  not  material  in  the 
decision  upon  the  question  before  the  court  It  was  no 
doubt  competent  for  the  marshal  to  have  delivered  the  en- 
tire quantity  of  the  apples  in  bulk,  as  they  there  remained 
in  the  warehouse.    But  was  he  bound  to  ihake  thedehveiy 
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in  this  way  ?  It  occars  to  me,  that  it  was  in  the  discretion 
of  the  officer  in  what  manner  the  delivery  should  be  made, 
and  in  the  exercise  of  this  discretion  he  was  properly  con- 
trolled by  the  circumstances  of  the  case.  It  appears  that 
Crane  was  prepared  to  remove  the  apples  to  the  river  land- 
ing for  the  purpose  of  shipment,  and  drays  were  in  readi- 
ness to  take  them.  The  marshal  seems  to  have  thought  it 
was  his  duty  to  deliver  them  on  the  pavement,  in  front  of  the 
warehouse.  I  am  unable  to  perceive  that  there  can  be  any 
legal  objections  to  this  mode  of  delivery,  having  regard  to 
the  facts  existing  and  known  to  the  marshal.  These  facts 
warranted  the  apprehension,  that  there  might  be,  and  prob- 
ably would  be,  some  interference  in  the  attempt  to  give  the 
possession  to  the  claimant  of  the  property. 

The    doctrine    that  where  there    is  concurrent   juris- 
diction in  courts,  the  court  first  obtaining  jurisdiction  of 
the  subject  or  person  shall  retain  it,  is  not  controverted, 
and  is  too  well  settled  to  be  disputed.    This  doctrine  applies 
clearly  to  the  case  under  consideration.    There  was  a  legal 
possession  in  the  marshal  of  that  portion  of  the  property 
in  question,  of  which  there  had  been  no  actual  delivery  to 
Crane.    That  possession  could  not  be  rightfully  interfered 
with  or  disturbed  by  process  from  another  court ;  and  the 
property  was  subject  to  any  order  which  the  court  having 
it  in  possession,  might  deem  it  proper  to  make,  in  accord- 
ance with  law  and  the  usages  of  courts.  •  The  application 
for  the  appointment  of  a  receiver  is  always  addressed  to  the 
sound  discretion  of  the  court  to  which  it  is  made.    As  a 
general  rule,  such  appointment  will  be  made  in  all  cases 
where  the  interests  of  parties  seem  to  require  it.    The  pos- 
tore  of  this  controversy,  before  referred  to,  a  conflict  exist- 
ing, with  an  apprehended  violent  collision,  and  a  probability 
of  fierce  and  long  continued  litigation  at  law,  was  a  suffi- 
cient reason  for  the  appointment  of  a  receiver,  and  the 
order  for  the  injunction.    But  in  addition  to  this  consider- 
ation, the  perishable  nature  of  the  property  in  contesta- 
tion could  not  be  overlooked.     The  apples  were  liable  to 
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rapid  decay,  and  if  they  were  to  be  the  sport  of  intermi- 
nable straggles  for  possession,  and  cross  actions  of  replevin, 
before  these  conld  be  ended,  they  would  be  entirely  valae- 
less.  Hence,  it  would  seem  obviously  to  be  for  the  interest 
of  all  concerned,  that  they  should  be  withdrawn  from  the 
operation  of  such'  a  warfare,  and  disposed  of  in  a  way  most 
advantageous  to  all.  The  order  for  the  appointment  of  a 
receiver,  who  has  taken  an  oath  for  the  faithful  discharge 
of  his  duties,  with  the  superadded  security  of  a  bond, 
amply  secures  this  object.  In  the  meantime,  all  the  ques- 
tions of  title  to  this  property  are  reserved  until  there  can 
be  a  full  and  final  hearing,  and  a  satisfactory  decision  set- 
tling the  rights  of  the  parties.  The  order  of  the  court  re- 
quires the  proceeds  of  the  property  to  be  placed  under  its 
order,  and  it  will  be  paid  to  those  who  establish  a  legal 
right  to  it. 

Upon  the  whole,  I  see  no  sufficient  reason  for  dissolving 
the  injunction,  or  vacating  the  order  for  the  appointment  of 
a  receiver.    The  motion  is  therefore  overruled. 


(CIRCUIT  COURT.) 

Thb  TTnitbi)  States  t^.  Isaac  Ebbshnbb,  William  Mills, 

ASD  Elihu  Thorn. 

Where  a  poftmatter  in  a  quarterly  return  shows  a  balance  in  his  haadi^ 
the  postmaster-general  may  apply  the  balance  reported  in  a  sabi^ 
quent  return  to  the  extinguishment  of  the  previoos  balance. 

And  where,  in  an  account  current  continued  for  yean^  the  postmastv- 
general  thus  makes  the  application  of  balances  reported  by  a  post* 
master,  any  deficiency  on  final  settlement  due  from  Uie  postmaster  will 
be  chargeable  to  and  appear  in  the  last  quarterly  account  of  the  post- 
master; and  unless  two  years  have  elapsed  ftom  the  return  of  the  Isit 
quarterly  account  to  the  time  of  bringing  suit*  on  the  poetmastai^ 
bond,  the  sureties  in  the  bond  are  not  protected  fh»m  liability  by  the 
proTision  of  the  act  of  Congress  requiring  suit  to  be  brought  withia 
two  years,  or  in  case  of  neglect  so  to  sue^  the  sureties  not  to  be  liable. 
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Stanley  MaUhewSy  District  Attorney^  for  plaintiff. 
J^TijT  ^  Thompsanj  for  defendants. 

Opinion  of  the  Court: 

This  is  an  action  of  debt,  brought  by  the  United  States 
against  Isaac  Eershner,  as  the  principal,  and  William  Mills 
and  Elihu  Thorn,  as  sureties,  in  the  official  bond  of  said 
Eershner,  as  the  late  postmaster  at  Yellow  Springs,  in  this 
State.  The  breach  assigned  is  the  non-payment  by  Eersh- 
ner  of  the  sum  of  1499.85,  which,  it  is  averred,  he  owes  the 
United  States  for  moneys  officially  received  by  him. 
Eershner  does  not  appear  or  make  any  defense  to  the 
action;  but  his  sureties,  Mills  and  Thorn,  have  pleaded, 
first,  the  general  issue ;  and  secondly,  a  special  plea,  in 
which  it  is  averred  that  Eershner,  as  postmaster,  *^  was  at 
all  times  for  more  than  two  years  next  before  the  com- 
mencement of  this  action,  in  default  in  not  accounting  for 
and  paying  over  to  the  plaintiff  the  moneys  found  due  and 
owing  from  him  as  such  postmaster,  agent,  and  depository 
of  the  post-office  department."  The  plaintiff  takes  issue 
on  the  last-named  plea,  by  a  replication  denying  that  the 
default  of  Eershner,  as  postmaster,  occurred  two  years  be- 
fore the  institution  of  this  suit 

The  only  evidence  in  the  case  is  a  duly  certified  tran- 
acript  from  the  books  of  the  auditor  of  the  post-office 
department,  showing  the  state  of  the  postmaster's  account, 
and  exhibiting  a  balance  of  ^99.85  due  from  him  on 
March  81, 1869,  at  which  date  the  account  closed  and  the 
balance  was  struck.  The  first  item  of  charge  against 
Eershner  in  this  account  is  for  a  balance  due  for  the  quar- 
ter ending  June  80, 1858 ;  and  from  that  date  he  is  regu- 
larly charged  with  the  quarterly  balances  accruing  against 
him  until  December  81, 1858,  which  is  the  last  date  in  the 
debit  side  of  the  account.  The  account  is  carried  on  con- 
tinuously from  the  date  of  the  first  entry  to  the  close  of  the 
account,  when  the  balance  was  finally  ascertained.  The 
28 
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credit  side  of  the  account  is  made  up  of  varioas  sums  paid 
by  the  postmaster  between  September  22, 1855,  and  March 
81, 1859. 

On  the  part  of  the  sureties,  it  is  insisted  that  the  account 
current  shows  that  Eershner  was  in  default  for  a  part  of 
the  quarterly  balances  charged  against  him  as  postmast^ 
for  two  years  or  more  prior  to  the  commencement  of  the 
suit ;  and  that  by  the  neglect  of  the  postmaster-general  to 
bring  suit  for  such  balances  within  two  years  after  they 
accrued,  the  sureties  are  released  from  their  liability. 
They  rely  on  sections  81  and  8  of  the  act  of  Congress  of 
March  8, 1825,  ^^  to  reduce  into  one  the  several  acts  estab- 
lishing and  regulating  the  post-office  department."  Sec- 
tion 81  makes  it  the  duty  of  a  postmaster  to  render  his 
accounts,  and  pay  over  to  the  postmaster-general  the  bal- 
ance by  him  due,  ^^  at  the  end  of  every  three  months,"  and 
failing  to  do  so  the  postmaster-genend  is  required  to  bring 
suit  against  him.  And  section  8  of  said  act,  after  making 
it  the  duty  of  the  postmaster-general  to  take  bond,  with 
approved  security,  from  the  postmaster,  contains  the  fol- 
lowing proviso :  ^^  That  if  the  default  shall  be  made  by  the 
postmaster  aforesaid  at  any  time,  and  the  postmaster-gen- 
eral shall  fail  to  institute  suit  against  such  postmaster  and 
said  sureties  for  two  years  from  and  after  such  default  shall 
be  made,  then  and  in  that  case  the  said  sureties  shall  not  be 
held  liable  to  the  United  States,  nor  shall  suit  be  institoted 
against  them." 

The  only  question  in  this  case  arises  on  the  construction 
to  be  given  to  the  proviso  just  quoted.    And  this  involves 
the  inquiry,  at  what  period  is  the  postmaster  to  be  regarded    • 
as  in  default.    The  present  suit  was  instituted  on  Janoaiy  i 

8, 1860 ;  and  it  is  insisted  by  the  district  attorney,  that  as 
the  account  current  between  the  United  States  and  the 
postmaster  exhibits  an  unbroken  series  of  charges  against, 
and  credits  to,  the  postmaster  from  the  date  of  the  first 
item  to  the  close  of  the  account  when  the  final  balance  was 
struck,  each  payment  made  by  the  postmaster  in  the  order 
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of  time  in  which  it  was  made,  is  to  be  applied  to  the  ex- 
tinguishment of  the  preceding  quarterly  balance  against 
him,  and  the  residue,  if  any,  to  be  credited  to  the  account 
of  receipts  for  the  quarter  within  which  the  payment  was 
made.  Upon  this  principle,  it  will  be  readily  seen  that 
where  a  payment  is  made,  sufficient  in  amount  to  satisfy  a 
prior  quarterly  balance  against  the  postmaster,  the  default 
will  be  extingoished,  and  by  the  operation  of  this  prin- 
ciple the  defaults  will  all  be  thrown  on  the  last  quarter  of 
the  account.  And  hence  it  will  result,  that  unless  the  de- 
fault appearing  in  the  last  quarter  of  the  account  is  of  two 
years'  standing,  the  sureties  can  not  claim  the  protection  of 
the  statute. 

On  the  other  hand,  it  is  contended  that  the  legal  liability 
of  the  postmaster  for  any  quarterly  balance  against  him 
accrued  at  the  expiration  of  the  quarter;  and,  that  if 
during  the  period  included  in  the  account  current,  two 
years  or  more  elapsed  between  the  reported  quarterly  bal- 
ance and  the  date  of  the  next  payment,  the  statute  applies, 
and  the  sureties  are  exonerated. 

An  inspection  of  this  account  shows  clearly  on  what 
principle  it  was  kept  by  the  post-office  department.  It 
exhibits  continuous  items  of  charge  and  credit  during  the 
whole  official  term  of  the  postmaster,  the  balance  showing 
the  whole  amount  of  the  deficit  when  he  ceased  to  hold  the 
office.  And  in  accordance  with  the  construction  given  to 
the  statute  by  the  post-office  department  and  its  established 
usage  in  keeping  its  accounts  with  postmasters,  sureties 
have  not  been  regarded  as  exonerated  from  liability,  unless 
two  years  or  ^  more  had  elapsed  after  the  ascertainment  of 
such  balance  before  it  was  claimed  by  suit.''  The  mode  of 
keeping  the  accounts  of  postmasters  and  the  principle  on 
which  the  liability  of  sureties  is  to  be  tested,  now  insisted 
on  as  required  by  a  just  construction  of  the  statute,  would 
not  only  result  in  great  practical  inconvenience,  but  in  the 
loss  of  large  sums  due  the  government  for  which  sureties 
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are  liable  in  good  faith  and   according  to  their  legal 
obligations. 

But,  dearly,  the  statute  does  not  reqaire  a  constroction 
which  will  lead  to  these  results.  In  no  proper  sense  of  the 
term  does  it  appear,  from  the  account  now  before  the 
court,  that  the  postmaster  was  in  default  for  two  yean 
prior  to  the  commencement  of  this  suit.  It  is  true,  an 
inspection  of  the  account  shows,  that  as  to  the  first  item  of 
charge,  being  a  balance  of  |10.91  for  the  quarter  ending 
June  80, 1858,  it  was  not  liquidated  until  September  22, 
1855,  being  a  period  of  more  than  two  years;  but  it  was 
fully  discharged  on  that  day,  together  with  all  the  qQa^ 
terly  intermediate  receipts  charged  to  the  postmaster. 
This  default  being  thus  extinguished,  the  sureties  can  claim 
no  protection  from  liability  on  that  account.  For  the  eight 
quarters  succeeding  September  22,  1855,  the  quarterly 
deficits  were  small,  and  were  fully  extinguished  by  the 
credits  to  the  postmaster  during  the  years  1857  and  1858. 
It  appears,  however,  that  after  applying  the  quarterly 
receipts  with  which  the  postmaster  was  charged  for  the 
year  1858,  and  a  part  of  the  year  1859,  and  extinguishing 
all  the  previous  deficits,  there  was  a  balance  against  the 
postmaster  on  March  81, 1859,  of  four  hundred  and  ninety- 
nine  dollars  and  thirty-five  cents,  which  is  claimed  in  this 
action.  But,  as  this  suit  was  commenced  on  January  1, 
1860,  it  is  apparent  that  two  years  had  not  elapsed  after  the 
occurrence  of  the  default  before  suit  brought;  and,  as  a 
consequence,  the  statute  which  is  relied  upon  by  the 
sureties  of  the  postmaster,  as  their  defense  in  this  action, 
does  not  apply. 

The  case  of  Jones  v.  7%6  Untied  States^  decided  by  the 
Supreme  Court  of  the  United  States  in  1849 — 7  Howard, 
681 — ^is  decisive  of  the  question  now  before  this  court. 
That  was  a  suit  against  a  surety  in  the  official  hood  of  a 
postmaster,  who  set  up  in  a  special  plea,  as  his  defense,  that 
sundry  defaults  were  made  by  the  postmaster  in  failing  to 
pay  over  money  received  by  him  while  in  office,  which  were 
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permitted  to  remain  anolaimed  by  eait  for  more  than  tvro 
years.  On  the  trial  of  the  case  in  the  Circait  Court  for  the 
Eastern  District  of  Virginia,  the  district  attorney  requested 
the  court  to  instruct  the  jury  in  reference  to  the  account 
between  the  United  States  and  the  postmaster,  ^^  that  sub- 
sequently to  any  default  at  the  end  of  a  quarter,  without 
any  direction  by  him  (the  postmaster),  or  by  the  postmaster- 
general,  as  to  the  application  of  any  payments  by  the  post- 
master, they  should  be  applied  in  the  first  instance  to 
extinguish  each  successive  default  in  the  order  in  which  it 
fell  due ;  and,  if  by  such  application  of  said  payments,  the 
jury  shall  believe  from  the  evidence  that  all  the  defaults 
which  occurred  two  years  before  the  institution  of  the  suit 
were  extinguished  within  two  years  after  the  same  were 
respectively  committed,  that  the  act  of  Congress,  which 
limits  the  institution  of  suits  against  the  sureties  of  a  post- 
master to  two  years  after  the  default  of  the  principal,  has 
no  application  to  this  case,  and  can  not  in  any  degree  affect 
the  plaintiff's  right  to  recover  in  this  action."  This  instruc- 
tion was  given  by  the  court  below,  and  affirmed  by  the  Su- 
preme Court  as  correct  In  behalf  of  the  sureties,  instruc- 
tions were  asked  in  the  court  below,  to  the  effect  that  pay- 
ments made  by  the  postmaster  should  be  applied  to  satisfy 
charges  against  him  for  receipts  during  the  quarter  within 
which  the  payments  were  made;  and  that,  if  there  were 
balances  due  for  previous  quarters,  payments  afterward 
made  could  not  be  applied  to  their  extinguishment;  and 
that  if  such  balances  were  permitted  to  remain  two  years 
without  being  sued  for,  the  sureties  were  discharged  from 
all  liability.  These  instructions,  in  the  judgment  of  the 
Supreme  Court,  were  properly  refused  by  the  court  below. 
It  will  thus  be  seen,  that  the  case  of  Jones  v.  The  United 
States  involved  the  precise  question  presented  in  this  case. 
In  that,  as  in  this  case,  there  was  a  continuous  account 
between  the  post-office  department  and  the  postmaster, 
commencing  with  the  first  quarter  of  his  official  term  and 
ending  with  his  removal  from  office,  showing  the  debits  and 
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credits  in  the  order  of  time  in  which  they  occnired,  and 
exhibitiog  the  final  balance  against  the  postmaster,  for 
which  snit  was  brought  against  him  and  his  sureties 
within  the  period  of  two  years.  In  that  case  the  oonrty 
after  reviewing  the  numerous  authorities  on  the  sabjeet  of 
the  appropriation  of  payments  made  by  a  debtor,  distiDctly 
affirm  the  decision  in  the  case  of  Kirkpatrick  v.  The  United 
States^  9  Wheaton,  724,  in  which  Judge  Story  affirms  the 
law  to  be,  ^^  that  the  debtor  has  a  right,  if  he  pleases,  to 
make  the  appropriation  of  payments;  if  he  omits  it,  the 
creditor  may  make  it;  if  both  omit  it,  the  law  will  apply 
the  payments  according  to  its  own  notions  of  justice.  It  is 
certainly  too  late  for  either  party  to  claim  a  right  to  make 
an  application  after  the  controversy  has  arisen,  aud  a 
fortiori  at  the  time  of  the  trial."  And  in  the  same  case,  the 
same  learned  judge  further  says,  that  *^  in  long  running  ac- 
counts, where  debits  and  credits  are  perpetually  occurring 
and  no  balances  otherwise  adjusted  than  for  the  purpose  of 
making  rests,  we  are  of  opinion  that  payments  ought  to  be 
applied  to  extinguish  the  debts  according  to  the  priority  of 
time." 

In  the  case  before  this  court,  there  is  no  pretense  that 
the  postmaster  in  making  payments  gave  any  directions  as 
to  their  application,  and  he  must  therefore  be  presumed  to 
have  concurred  in  the  application  made  by  the  post-office 
department.  And  the  payments  were  applied  in  strict  con- 
formity with  the  law  as  held  by  the  Supreme  Court.  Now, 
it  is  apparent,  that  if  section  8  of  the  act  of  1825,  before 
cited,  is  to  receive  the  construction  contended  for  by  the 
counsel  for  the  sureties  in  this  case,  it  would  not  only  in- 
terfere essentially  with  the  prompt  and  efficient  action  of 
the  post-office  department,  but  would  result  greatly  to  the 
injury  and  annoyance  not  only  of  the  principal  in  the  official 
bond  of  the  postmaster  but  also  of  the  sureties.  It  would 
require  the  auditor  of  the  department  to  state  a  formal 
balance  against  the  postmaster  at  the  end  of  each  quarter, 
which  could  not  be  extinguished  by  payments  subsequently 
made  in  the  absence  of  special  instruction  so  to  apply 
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them ;  and  if  no  such  instructions  were  given^  and  any  of 
these  quarterly  balances  remained  unliquidated  without 
suit,  the  effect  would  be  to  exonerate  the  sureties  from 
liability  for  any  part  of  the  defalcation  of  the  postmaster. 
Remarking  upon  such  a  construction  of  the  statute,  the 
Supreme  Court  say,  in  the  case  of  Jones  v.  The  United 
States^  that  it  ^'  would  interpose  in  the  way  of  a  debtor  ob- 
structions to  the  voluntary  payment  of  his  own  debt,  and 
compel  the  creditor  to  resort  to  a  reluctant,  dilatory,  and 
expensive  litigation  for  its  recovery ;"  and  they  say  again  : 
'^  We  can  not,  therefore,  approve  an  interpretation  of  the 
act  of  Congress  like  that  assumed  in  the  defense,  which 
would  require  that  quarterly  balances  should  at  all  events, 
and  iu  opposition  to  the  will  of  the  parties  justly  inferred 
from  their  conduct,  remain  open  and  unsatisfied,  to  become 
the  subject  of  future  contest."  And  in  another  part  of 
their  opinion  the  court,  in  reference  to  the  mode  of  keeping 
these  accounts  adopted  by  the  the  post-office  department, 
say :  '^  By  this  application  (of  payments  subsequent  to  a 
quarterly  balance)  any  balance  which  may  have  existed 
at  the  end  of  a  previous  quarter  was  extinguished  and 
sometimes  overpaid,  and  the  account  thus  brought  down  to 
a  final  balance.  To  this  mode  of  application  no  jpst  ob- 
jection can  be  perceived/'  And  again:  ^^The  payments 
being  made  generally  and  without  any  appropriation  by 
the  debtors  who  were  thus  liable,  it  was  the  undoubted 
right  of  the  creditor  to  apply  them  to  any  sums  anteced- 
ently due." 

In  the  conclusion  of  their  opinion,  the  Supreme  Court 
adopt  the  language  of  Judge  Hopkinson,  in  the  case  of  The 
Postmaster' General  v.  NorveUy  Gilpin,  184,  which  is  very 
direct  and  explicit  on  the  question  under  consideration,  and 
is  as* follows:  **The  application  of  the  moneys  received  in 
a  subsequent  quarter  to  the  payment  of  the  debt  or  bal- 
ance antecedently  due,  being  perfectly  correct  and  lawful, 
it  follows  that  no  part  of  the  default  for  which  suit  is 
brought  accrued  two  years  before ;  on  the  contrary,  all  the 
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balanoea  antecedent  to  the  last  quarter  were  extinguished 
by  the  Buccessive  payments,  and  the  final  balance  Ms  on 
the  last  quarter/' 

Upon  this  construction  of  the  act  of  Congress,  thus  an* 
thoritatively  given,  it  is  apparent,  in  the  account  before  the 
court,  that  there  was  no  default  of  two  years'  standing 
prior  to  the  commencement  of  this  suit,  and,  conseqaendy, 
that  these  defendants  as  sureties  are  not  protected  by  the 
statute. 

Judgment  is  therefore  rendered  for  the  balance  stated 
in  the  account,  with  interest  from  December  81, 1858. 


(ciRcurr  COURT.) 
Joshua  Copbn  v.  Solomon  Flbsheb  et  al. 

A  domuirer  to  a  biU  In  equity  will  be  lastained  on  the  ground  of  the  lUle- 
neat  of  the  claim  of  titie  set  up  to  land»  when  it  appean  hj  Um 
averments  of  the  hill  that  the  complainants  have  slept  upon  thdr 
rights  from  the  year  1810  until  the  year  1859. 

Where  such  complainants  Hie  an  amended  bill,  alleging  that  for  a  long 
time  after  their  rights  accrued  they  were  minors  residing  in  differant 
parts  of  the  State  of  Virginia,  and  had  no  knowledge  of  their  rights 
nor  the  location  of  the  land  until  about  the  year  1841,  and  were  oaabls 
until  some  time  after  that  year  to  take  any  steps  in  the  assertion  of  tbsir 
rights,  such  allegations  are  suifident  to  relieye  the  claim  of  title  of 
staleness,  and  to  put  the  complainants  on  proof  of  their  allegations  in 
that  regard. 

A  bill  in  equity  praying  that  theequiUble  title  to  land  may  be  adjudged  to 
be  in  the  complainant,  and  that  he  is  entitled  to  a  patent,  and  alaotlist 
a  certain  person  may  be  made  a  defendant  to  the  bill  and  may  heoom- 
pelled  to  disclose  the  nature  of  his  claim  to  the  land,  and  by  wbsl 
authority  he  is  in  possession,  and  to  account  for  rents  and  proflta,  li 
liable  to  the  olijection  of  multifariousness  in  seeking  to  obtain  two  dis- 
tinct objects  by  the  same  decree. 

In  chancery  no  material  fact  which  has  accrued  since  filing  the  originsi 
bill  can  be  introduced  in  an  amended  bill,  and  a  party  can  only  sTsfl 
himself  of  such  fact  by  filing  a  supplemental  bilL 
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Wbere  Bach  new  matter  is  Introduced  in  an  amended  bill,  it  is  a  cause  of 
demurrer. 

Senry  Sianbery  and  Mr.  French^  for  complainants. 

J.  B.  SlaUo  and  Mr.  MeCooky  for  defendants. 

Opinion  of  thb  Court: 

The  original  bill  in  chancery,  filed  by  the  complainant  in 
this  case,  averred  in  substance,  that  he  is  a  citizen  of  the 
State  of  Virginia,  and  one  of  the  heirs  of  John  Copen,  de« 
ceased ;  that  on  September  20, 1806,  a  warrant,  numbered 
6,114,  issued  from  the  land-office,  at  Richmond,  to  the  rep- 
resentatives of  said  John  Copen,  in  consideration  of  his 
services  in  the  Virginia  continental  line,  for  two  hundred 
acres  of  land  in  the  Virginia  Military  Land  District  in  the 
State  of  Ohio ;  that  after  the  death  of  stud  John  Copen, 
the  said  warrant  was  assigned  by  some  person,  assuming  to 
act  as  the  administrator  of  said  Copen,  to  one  Henry  Flesher, 
who,  in  the  year  1810,  caused  said  warrant  to  be  located 
in  his  name  as  assignee;  and  a  survey  was  made  and 
duly  returned  to  the  land-office  at  Ohillicothe,  numbered 
6,190 ;  that  the  assignment  to  said  Flesher  was  a  nullity,  and 
there  never  was  an  administrator  of  the  said  John  Copen, 
and  the  said  assignment  was  wholly  without  consideration ; 
that  said  Flesher,  not  being  able  to  obtain  a  patent  for  said 
land,  long  since  abandoned  all  claim  thereto ;  and  that  the 
warrant,  while  in  his  possession,  was  destroyed  by  fire.  A 
copy  of  this  warrant,  obtained  from  the  records  of  the  land« 
office  at  Richmond,  is  offered  as  an  exhibit  in  the  bill. 

The  bill  also  avers,  that  John  Copen  left  several  heirs 
besides  the  complainant,  and  that  they  have  released  to 
him  all  their  rights  under  said  warrant,  and  that  he  is  now 
the  sole  owner  thereof;  also,  that  said  Henry  Flesher  died 
leaving  several  heirs,  all  of  whom  are  non-residents  of  the 
State  of  Ohio,  who  are  made  defendants,  and  are  required 
to  answer  the  allegations  of  the  bill  under  oath,  and  dis- 
close their  interest  under  said  warrant.    Service  has  been 
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made  on  one  only  of  the  heirs  of  Henry  Flesher,  namely, 
Solomon  Flesher,  who  haa  appeared  and  filed  his  anawer, 
admitting  substantially  all  the  allegations  of  the  bill,  and 
disclaiming  any  interest  under  the  said  warrant.  The  bill 
prays  for  a  decree,  adjudging  the  equitable  interest  in  the 
land  located  and  surveyed  under  said  warrant  to  be  in  the 
complainant,  and  that  he  is  entitled  to  a  patent  therefor 
from  the  United  States. 

After  the  filing  of  the  bill,  upon  application  to  the  court 
for  that  purpose,  and  on  sufficient  cause  shown,  one  Edward 
Fitzgerald,  claiming  title  to  the  land,  was  permitted  to  be 
made  a  defendant;  and  by  consent  of  the  complainant's 
counsel,  he  filed  a  demurrer  to  the  bill,  which  was  sustained 
by  the  court  on  the  ground  of  the  staleness  of  the  claim  of 
title  set  up  by  the  complainant,  and  the  absence  of  any  snf- 
ficient  reason  for  the  great  delay  which  had  occurred  in 
asserting  the  rights  of  the  heirs  of  said  John  Copen  to  the 
land  in  controversy.    But  for  the  purpose  of  afibrding  the 
complainant  an  opportunity  of  setting  forth  the  reasons  for 
this  delay,  the  complainant  was  allowed  to  amend  his  biQ. 
And  he  has  filed  an  amended  bill,  to  which  the  said  Fitz- 
gerald has  interposed  a  demurrer,  in  support  of  which  it  is 
urged,  first,  that  there  is  nothing  in  the  amended  bill 
accounting  for  the  great  lapse  of  time  which  has  occurred, 
and  that  this  objection  lies  to  the  amended  bill  with  the 
same  force  as  to  the  original  bill;  secondly,  that  the  amended 
bill  is  multifarious,  in  that  it  charges  the  said  Fitzgerald 
with  having  obtained,  and  continued  in  possession  of  the 
land  covered  by  said  warrant,  by  deceptive  and  fraudulent 
means,  and  asks  a  decree  setting  aside  his  claim  and  decree- 
ing the  title  in  the  complainant ;  third,  that  in  the  amended 
bill  the  complainant  alleges  that  the  quitclaim  or  release 
from  the  other  heirs  of  John  Copen  to  the  complainant,  set 
up  and  relied  upon  by  him  in  the  original  bill  as  proof  of 
his  title,  is  invalid  and  void,  and  that  after  the  commence- 
ment of  this  suit,  namely,  in  June,  1860,  he  obtained  from 
said  heirs  a  sufficient  and  valid  quitclaim  or  release  from 
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said  heirs,  vesting  in  him  a  perfect  equitable  title  to  the 
land  in  controversy. 

As  to  the  first  objection  urged  to  the  amended  bill, 
that  nothing  is  averred  in  it  which  relieves  the  claim  of  the 
complainant  from  the  charge  of  staleness,  a  remark  or  two 
will  suffice.  That  the  demorrer  to  the  original  bill  was 
properly  sustained  on  this  ground,  I  can  see  no  "reason  to 
doubt.  It  appeared,  from  the  averments  of  the  bill,  that  the 
heirs  of  Copen  had  slept  upon  their  rights  from  the  death 
of  their  ancestor,  which  occurred  prior  to  the  year  1810, 
until  the  commencement  of  this  suit  in  the  year  1859. 
Unexplained,  this  lapse  of  time  would  be  fatal  in  a  court  of 
equity  to  the  claim  of  the  complainant,  and  being  apparent 
on  the  face  of  the  bill,  was  a  sufficient  ground  for  sustaining 
the  demurrer.  Bat  the  amended  bill  avers,  that  for  a  long 
time  after  the  issuing  of  said  warrant,  and  after  the  assign- 
ment to  Henry  Flesher,  the  heirs  of  John  Copen,  the  war- 
rantee, were  minors,  residing  in  different  parts  of  the  State 
of  Virginia,  and  had  no  knowledge  of  their  rights  until 
about  the  year  1841,  and  were  not  apprised  until  about  that 
time  of  the  location  of  the  land  on  which  said  warrant  was 
placed,  and  were  unable,  until  some  time  after  that  year,  to 
take  steps  in  the  assertion  of  their  rights.  While  it  must 
be  admitted  that  the  facts  stated  in  explanation  of  the 
delay,  are  somewhat  vague  and  unsatisfactory,  they  are  suf- 
ficient to  relieve  the  amended  bill  from  the  objection  taken 
to  the  original  bill  on  the  ground  of  staleness,  and  to  put 
the  complainant  on  proof  of  his  allegations  in  that  regard. 

But  I  do  not  see  how  the  objection  that  the  amended 
bill  is  substantially  liable  to  the  charge  of  multifariousness, 
can  be  ignored  as  a  cause  of  demurrer.  As  has  been  before 
noticed,  the  original  bill  prayed  merely  that  the  equitable 
title  to  the  land  might  be  adjudged  to  be  in  the  com- 
plainant, and  that  he  is  entitled  to  a  patent.  The  amended 
bill  contains  substantially  the  same  prayer.  But,  in  addi- 
tion to  this,  the  complainant  prays  that  the  said  Fitzgerald 
may  be  made  a  party  defendant  to  the  bill,  and  may  be 
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compelled  to  discloee  the  nature  of  his  claim  to  the  land, 
and  by  what  authority  he  is  in  poeseesion.  It  is  aleo 
charged  that  his  poeeeseion  is  nnlawfal,  and  withoat  atiy 
claim  of  right,  and  that  he  has  by  fraudulent  and  deceptive 
means  retained  possession  for  a  long  time,  and  by  such 
means  has  prevented  the  complainant  from  sooner  attempt- 
ing to  enforce  his  claim.  And  it  is  moreover  assumed,  thai 
the  possession  of  the  said  Fitzgerald  is  to  be  viewed  as  a 
possession  for  the  rightful  owners  of  said  land,  and  that,  as 
their  trustee,  he  is  accountable  for  the  rents  and  profits 
during  the  time  he  has  used  and  occupied  it. 

There  would  seem  to  be  no  reason  to  doubt,  that  the 
amended  bill  is  liable  to  the  objection  of  multifariousneee.  It 
seeks  to  attain  two  distinct  objects  by  the  same  decree.  In 
one  aspect,  it  is  simply  a  bill  asking  ike  court  to  decree,  that 
the  complainant  has  the  equitable  title  to  the  land  in  ques- 
tion, and  is  entitled  to  a  patent  therefor  from  the  govern- 
ment In  this  aspect,  it  is  in  the  nature  of  a  preliminaiy 
proceeding,  designed  to  afford  a  basis  for  the  favorable 
action  of  the  government  Its  object  is  in  thb  way  to  vert 
in  the  complainant  the  legal  title  to  the  land  on  which  the 
warrant  was  laid.  In  the  other  aspect,  the  amended  bill 
asks  for  an  investigation  of  the  claim  of  title,  which  the 
complainant  anticipates  will  be  set  up  by  Fitzgerald ;  and 
if  his  claim  shall  be  adjudged  untenable  or  void,  that  he 
shall  be  held  to  account  for  rents  and  profits.  It  is  veiy 
plain  that  these  two  objects  are  wholly  distinct  in  their 
character,  and  necessarily  involve  separate  and  indepeodeDt 
inquiries.  This  constitutes  multifariousness  in  a  bill  in 
equity.  Judge  Story  in  his  Commentary  on  Equity  Plead- 
ing, page  244,  says,  <<  By  multifariousness,  in  a  bill,  is  meant 
the  improperly  joining  in  one  bill  distinct  and  independent 
matters,  and  thereby  confounding  them;  as  for  example, 
the  uniting  in  one  bill  of  several  matters,  perfectly  distinct 
and  unconnected  against  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  independent  nature  against 
several  defendants,  in  the  same  bill.''    The  bill  to  which 
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the  demurrer  is  filed  in  this  case,  comeB  clearly  witbin  this 
definition.  This  is  apparent  from  the  statement  alone  of 
the  double  aspect  of  the  bill. 

It  is  urged,  however,  that  Fitzgerald  has  been  admitted 
to  come  into  this  case  as  a  defendant,  at  his  own  request, 
and  by  leave  of  the  court,  and  can  not,  therefore,  object  to 
the  structure  of  the  amended  bill,  on  the  ground  that  the 
matter  charged  against  him  is  distinct  from  that  set  up 
against  the  other  defendants,  the  heirs  of  Flesher.  Whether 
Fitzgerald  was  properly  admitted  as  a  defendant  in  this 
case  is  not  now  in  question.  The  court,  no  doubt,  in  grant- 
ing the  leave  to  make  him  &  defendant,  acted  on  the  suppo- 
sition that  he  had  an  interest  in  the  title  to  this  land,  which 
rendered  it  proper  he  should  be  permitted  to  file  an  answer 
to  the  allegations  of  the  bill.  In  making  his  answer,  he 
would  of  course  be  restricted  to  matters  that  were  respon- 
sive to  the  bill,  and  could  not  introduce  anything  foreign 
to  it,  or  which  would  lead  to  a  mere  collateral  investigation. 
If,  instead  of  demurring  to  the  original  bill,  he  had  filed  his 
answer,  I  suppose  he  would  have  been  limited  in  his  re- 
sponse to  the  facts  alleged,  and  could  not  by  introducing 
foreign  matter,  have  presented  an  issue  wholly  distinct  from 
that  presented  in  the  original  bill.  It  would  follow  that 
the  mere  fiu^t  that  he  had  been  allowed  by  the  court  to  stand 
as  a  defendant,  would  not  permit  the  complainant,  in  his 
amended  biU  to  introduce  matters  which,  under  other  cir- 
cumstances, would  have  been  clearly  multifarious  in  their 
nature. 

The  amended  bill,  therefore,  for  the  reason  indicated,  is 
objectionable,  and  the  demurrer  must  be  sustained.  Kot 
only  is  this  conclusion  justified  by  the  well-settled  rules  of 
chancery  practice,  but  clearly  does  not  violate  the  rights  or 
equities  of  the  complainant.  If  he  is  successful  in  obtain- 
ing a  decree  in  accordance  with  the  object  of  the  original 
bill,  which  will  result  in  vesting  in  him  the  legal  title  to  the 
land,  the  way  will  be  open  for  proceeding  against  Fitzgerald 
to  test  the  validity  of  his  title  and  possession,  and  to  obtain 
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each  equitable  or  legal  relief,  as  the  facts  may  justify.  On 
the  oth^  band,  if  he  fails  in  establishing  his  own  title,  it  is 
clear  he  can  have  no  claim  against  Fitzgerald,  and  there 
will  be  no  groand  of  controversy  as  between  these  parties. 
In  either  event,  it  is  most  obvious  that  the  claim  first  set 
up  by  the  complainant  mast  be  disposed  of  before  there 
can  be  any  litigation  between  him  and  Fitzgerald. 

The  third  groand  of  demurrer  to  the  amended  bill  is 
also  tenable.  It  is,  that  in  the  amended  bill,  the  complain- 
ant sets  up  a  title  to  the  land,  acquired  since  the  commence- 
ment of  this  suit  This  has  been  already  referred  to.  In 
the  original  bill  the  complainant  asserts  a  release  or  quit- 
claim  from  the  other  heirs  of  John  Copen,  which  he  repn- 
diates  in  the  amended  bill,  and  relies  on  a  conveyance  or 
quitclaim  from  them,  executed  ia  June,  1860,  which  was 
long  after  this  suit  was  brought.  The  law  seems  well  set- 
tled, that  in  chancery  no  material  fact  which  has  occorred 
since  filing  the  original  bill  can  be  introduced  in  an 
amended  bill.  The  party  can  only  avail  himself  of  snch 
fact  by  filing  a  supplemental  bill.  And  when  such  new 
matter  is  introduced  in  an  amended  bill,  it  is  a  cause  of 
demurrer. 

For  the  reasons  indicated,  I  feel  bound  to  sustain  the  de- 
murrer to  the  amended  bilL 


(district  court.) 
Thb  XTnitbi)  States  v.  Six  Boxes  of  Arms. 

By  the  law  of  nations  where  a  war  exists  between  two  distinct  and  inde- 
pendent powers,  there  must  be  a  suspension  of  all  commeroial  inter- 
course between  their  citifeens;  but  this  principle  has  not  been  applied 
to  the  States  which  Joined  the  so-called  Southern  Confederacy. 

The  destination  of  arms  and  munitions  of  war,  and  the  use  inteoded  to  te 
made  thereof  at  the  time  of  seizure,  must  furnish  a  test  of  their  sUtoi 
as  contraband  or  otherwise. 
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Flamen  BaUy  JDistriet  Attorney^  for  United  States. 
Lincoln^  Smith  ^  Wamockj  for  claimants. 

Chabge  op  the  Coubt: 

This  is  an  information  filed  by  the  district  attorney  in  be- 
half of  the  United  States,  praying  for  the  condemnation 
and  forfeiture  of  certain  property  as  contraband  of  war. 
The  information  avers,  in  substance,  that  six  boxes  con- 
taining guns  and  other  munitions  of  war,  were  shipped 
from  the  port  of  Baltimore  on  May  10,  1861,  to  Little 
Bock,  in  the  State  of  Arkansas ;  that  on  the  27th  of  April 
last,  and  ever  since,  that  State,  with  others,  was,  and  has 
been,  in  a  state  of  insurrection,  rebellion,  and  war ;  and 
that  the  ports  and  places  within  the  same  have  been  de- 
clared by  the  proclamations  of  the  President  of  the  United 
States  under  blockade ;  and  that  the  property  specified  in 
the  libel  was  shipped  to  the  State  of  Arkansas  in  violation 
of  the  blockade  and  the  laws  of  the  United  States,  and  is 
legally  subject  to  forfeiture  as  contraband  of  war.  The 
property  has  been  seized  by  and  is  now  in  the  custody  of 
the  marshal,  under  the  process  of  this  court. 

William  J.  Syms  and  Samuel  B.  Syms,  doing  business  in, 
and  being  citizens  of  the  city  of  Kew  York,  under  the 
name  of  W.  J.  Syms  &  Brother,  have  intervened  in  the 
case,  and  have  filed  their  answer,  verified  by  oath,  in  which 
they  allege  in  substance,  that  on  the  15th  day  of  February 
last,  at  the  city  of  New  York,  they  entered  into  a  written 
contract  with  two  individuals,  as  commissioners  of  the  State 
of  Arkansas,  by  which  they  agreed  to  furnish  the  articles 
named  in  the  information  at  the  prices  stipulated,  together 
with  others  not  now  in  controversy  of  the  same  character ; 
that  pursuant  to  said  agreement,  the  property  was  shipped, 
a  part  on  the  3d  and  a  part  on  the  9th  of  April  last,  from 
the  port  of  New  York,  directed  to  their  agent  at  Little 
Bock,  in  Arkansas,  by  way  of  Baltimore,  and  thence  west- 
ward by  the  Baltimore  and  Ohio  Bailroad ;  and  that  the 
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articles  now  in  question  were  taken  on  the  17th  of  April, 
without  legal  warranty  or  anthority,  by  a  number  of  citi- 
sens  at  Cincinnati,  and  a  day  or  two  afterward  were  de- 
liyered  to  the  chief  of  police  of  said  city  for  safe-keeping, 
until  the  circumstances  of  the  shipment  could  be  I^lly 
investigated,  and  were  retained  by  him  until  seized  by  the 
marshal. 

The  claimants  allege  that  they  are  loyal  citizens  of  the 
United  States,  and  that  at  the  date  of  said  shipment  there 
was  no  blockade  of  the  ports  or  places  within  the  State  of 
Arkansas,  and  that  none  has  yet  been  formally  proclaimed, 
and  they  deny  that  the  property,  either  when  shipped  or 
seized,  was  liable  to  condemnation  as  contraband  of  war. 
They  also  aver  that  on  the  16th  of  February,  the  date  of 
the  contract,  and  for  two  months  subsequently,  the  State  of 
Arkansas  was  reputed  and  belieyed  to  be  in  £avor  of  the 
Union,  and  that  a  conyention  of  the  State  had  voted  against 
secession*  They  further  allege  that  it  was  not  until  aboot 
the  25th  of  April  that  there  were  any  marked  indications 
of  the  purpose  of  the  State  to  secede,  and  that  the  act  of 
secession  did  not  pass  until  the  7th  of  May,  and  that  abont 
the  25th  of  April  their  agent  in  Arkansas  repaired  to  Cin- 
(dnnati,  countermanded  the  order  for  shipment  to  that  State, 
and  ordered  all  the  property  not  delivered  to  be  returned 
to  New  York ;  and  that  the  claimants  thereupon  made  a 
contract  with  the  Union  defense  committee  of  that  city  for 
the  sale  to  them  of  such  of  the  property  as  should  be  re- 
turned to  that  place. 

The  evidence  offered  by  the  claimants  sustains  the  alle- 
gations of  thdir  answer,  as  to  the  sale  and  shipment  of  this 
property  and  its  seizure  and  detention  at  Cincinnati.  The 
testimony  of  Gkorge  P.  Williams,  in  behalf  of  the  claimants, 
is  before  the  court  He  was  the  clerk  of  Lyons  &  Brother 
at  the  time  of  the  contract  made  with  the  Arkansas  com- 
missioners, and  identifies  the  property  libeled  as  a  part  of 
that  furnished  by  the  claimants,  and  shipped  by  them  from 
Kew  York  on  the  3d  and  9th  of  April.    He  proceeded  to 
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Arkansas  in  the  early  part  of  that  month,  to  receive  and 
deliver  the  property  as  the  agent  of  the  claimants.  He 
traveled  a  good  deal  through  the  State,  and  swears  that 
while  the  sentiment  of  the  people  in  the  southern  part  of 
the  State  was  favorable  to  secession,  in  other  parts  they 
were  for  the  Union;  and  that  assurances  were  made  to  him 
that  the  State  would  not  secede.  He  also  states  that  it  was 
not  until  after  the  information  was  received  of  the  procla- 
mations of  the  p^residenty  of  the  15th  and  19th  of  April, 
that  there  were  any  decisive  indications  of  the  purpose  of 
seceding;  and  that  on  the  25th  of  April  he  left  Arkansas, 
and  proceeded  to  Cincinnati  for  the  purpose  of  stopping  all 
further  shipments  to  Arkansas,  and  that  such  an  order  was 
given,  and  no  further  shipments  were  made.  He  also  states 
that  the  claimants  agreed  to  sell  the  property  to  the  Union 
defense  committee  of  New  York,  when  it  should  be  re* 
turned  to  that  place.  The  testimony  of  the  witnesses  to 
the  state  of  things  in  Arkansas,  prior  to  the  25th  of  April, 
is  sustained  by  other  witnesses  offered  by  the  claimants. 

On  these  facts,  it  is  insisted  by  the  district  attorney  that 
the  articles  seized  are  liable  to  forfeiture :  first,  as  having 
been  shipped  in  violation  of  the  President's  proclamation 
of  blockade ;  and  second,  that  the  State  of  Arkansas  was 
at  war  with  the  United  States,  and  the  property  was,  there- 
fore, when  seized,  contraband  of  war. 

The  first  of  these  positions  is  clearly  not  sustained.  The 
State  of  Arkansas  was  not  embraced  in  the  proclamations 
of  the  President  of  the  19th  and  27th  of  April,  declaring 
the  ports  of  the  seceded  States  under  blockade.  The 
formal  act  of  secession  by  the  State  of  Arkansas,  as  before 
stated,  did  not  take  place  until  the  7th  of  May.  Until 
after  that  date  the  President  could  not  properly  declare  the 
Ji)lockade  of  her  ports ;  and  trade  with  her  was  not,  there- 
fore, interdicted  on  that  ground. 

But  the  question  still  remains  whether  this  property  was 
subject  to  condemnation  as  contraband  of  war  on  general 
principles  of  national  law.    The  affirmative  of  this  prin- 
29 
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ciple  is  strenuoasly  urged  by  the  attorney  for  the  govern- 
ment  Without  attempting  an  extended  InveBtigation  of 
this  subject,  I  propose  to  state  some  of  the  reasons  which 
lead  me  to  the  opposite  conclusion.  And  in  the  first  place 
I  may  remark  that  there  is  no  question  that,  by  the  well- 
settled  rule  of  the  law  of  nations,  where  a  war  exists  be- 
tween two  distinct  and  independent  powers,  there  must 
necessarily  be  a  suspension  of  all  commerciid  interconrae 
between  them.  When  two  nations  are  arrayed  in  war 
against  each  other,  every  subject  and  citizen  of  the  one 
is  regarded  and  treated  as  the  enemy  of  the  other.  Bat 
does  this  principle  apply  strictly  to  the  so-called  Southern 
Confederacy,  or  to  any  of  the  individual  States  which  have 
joined  it?  The  President  of  the  TTnited  States,  in  all  his 
proclamations  and  public  acts,  has  cautiously  avoided  the 
recognition  of  the  Southern  Confederacy  as  an  independ- 
ent sovereignty,  and  has  properly  proceeded  on  the  doc- 
trine that  the  right  of  secession  has  no  warrant  in  the 
constitution,  and  that  the  exercise  of  the  right  is  simply  a 
nullity ;  and  when  attempted  to  be  sustained  by  arms,  it 
places  all  who  give  aid  or  countenance  to  the  movement  in 
the  attitude  of  rebels  against  the  government  It  rcBoltB 
from  this  view,  that  every  citizen  of  a  seceding  State  b  not 
necessarily  to  be  regarded  as  an  enemy,  with  whom  all  com- 
mercial intercourse  is  to  be  prohibited.  The  government 
of  the  TTnited  States  has  acted  on  the  principle,  in  the  case 
of  Western  Virginia  and  Eastern  Tennessee,  that  the  people 
of  these  sections,  though  within  the  geographical  limits  of 
seceded  States,  are  to  be  viewed  as  loyal,  and  entitled  to 
the  sympathy  and  protection  of  the  government. 

But  this  view  of  the  subject  seems  to  have  no  practical 
application  to  the  case  before  the  court  At  the  time  of  the 
shipment  of  the  property  described  in  the  libel,  and  at  the 
time  of  its  stoppage  at  Cincinnati,  Arkansas  had  not  se- 
ceded from  the  Union;  nor  does  the  evidence  warrant  the 
conclusion,  that  the  state  of  things  there  was  such  as  to 
render  it  probable  she  would  take  this  course.    In  fact, 
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there  were  no  indications  of  this  until  the  assault  upon  and 
surrender  of  Fort  Sumter  had  rendered  it  a  political  neces- 
sity, that  the  President  should  call  on  the  States  for  a  foroe 
sufficient  to  subdue  the  rebellion  then  palpably  existing. 
This  requisition  was  made  on  the  15th  of  April,  and  in- 
cluded Arkansas  as  a  loyal  State,  and  was  followed  on  the 
19th  of  that  month,  by  a  proclamation  declaring  the 
seceded  States  in  a  state  of  blockade.  These  acts,  in  Ar- 
kansas as  in-  other  States,  excited  all  the  slumbering  ele- 
ments of  secession,  which  in  the  case  of  that  State  culmi- 
nated in  the  passage  of  the  ordinance  of  the  7th  of  May. 
There  is,  however,  a  view  of  the  case  before  the  court, 
which  seems  clearly  to  warrant  the  conclusion,  that  this 
property  was  in  no  sense  contraband  of  war,  when  seized 
88  such  at  Cincinnati.  The  destination  and  the  use  in- 
tended to  be  made  of  the  property  at  the  time  of  its  seizure, 
must  farnish  the  tests  of  its  statas,  as  contraband  or  other- 
wise. K  there  were  grounds  for  the  presumption  of  a  dis- 
loyal motive  in  the  sale  and  shipment  of  the  property,  no 
such  presumption  is  warranted  in  regard  to  it,  when  taken 
by  the  marshal  on  the  28d  of  May.  The  evidence  already 
referred  to  clearly  establishes  the  fact,  that  the  agent  of  the 
claimants,  upon  the  first  intimation  of  a  probability  that 
Arkansas  might  adopt  the  ordinance  of  secession,  repaired 
to  Cincinnati,  and  promptly  directed  that  the  property 
should  not  be  sent  according  to  its  original  destination,  but 
should  be  forwarded  to  ^ew  York.  It  was  not  then  in 
transitu  to  Arkansas,  nor  could  it  by  possibility  ever  reach 
that  State,  as  it  was  under  an  order  for  shipment  for  New 
York,  to  be  there  used  in  defense  of  the  Union.  In  the 
light,  then,  of  this  fact,  negativing,  as  it  does,  every  pre- 
sumption of  a  disloyal  or  unpatriotic  purpose  on  the  part 
of  the  claimants,  I  do  not  feel  that  I  am  justified  in  a  de- 
cree, which  not  only  forfeits  the  property  in  question,  but 
would  place  a  stigma  on  their  reputation,  which  their  con- 
duct has  not  merited.  And  the  view  here  stated  is  cor- 
roborated by  the  circulars  of  the  secretary  of  the  treasury 
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of  the  2d  of  May  and  the  12th  of  June.  In  both  these 
papers,  the  secretary  enjoins  great  vigilance  on  the  part  of 
collectors  in  preventing  the  shipment  of  contraband  goods 
to  seceded  States,  or  where  there  is  just  reason  to  suppose  ' 
they  will  be  used  by  persons  in  rebellion  against  the  gov- 
ernment. If  satisfied  that  the  property  is  not  intended  to 
be  used  for  any  unlawful  purpose,  they  are  merely  to  no- 
tify the  shipper  or  his  agent  of  the  fact  and  the  cause  of 
the  detention.  In  the  order  of  the  12th  of  June,  this  clause 
occurs:  ^^If  any  such  shipment,  personally  or  by  agent, 
shall  satisfy  you  that  the  merchandise  so  arrested  will  not 
be  sent  to  any  place  under  insurrectionary  control,  but  will 
be  either  returned  whence  it  came,  or  be  dispased  of  in  good 
faith  for  consumption  urithin  loyal  States,  you  \dUI  restore  pos- 
session of  the  samCy  and  aUow  such  disposition  to  be  made 
thereof  as  the  parties  in  interest  may  desireJ^  Under  this 
instruction,  with  the  knowledge  that  the  property  of  the 
claimants  had  been  ordered  to  Kew  York,  the  ofiKcer  of  Uie 
customs  would  have  been  fully  justified  in  restoring  it^ 
without  any  further  investigation. 

The  case,  then,  before  the  court  is  that  of  a  loyal  citizen 
of  a  loyal  State,  whose  property  has  been  libeled  for  con- 
demnation, and  who  has  availed  himself  of  his  legal  right 
to  assert  his  claim,  and  to  show  that  there  is  nothing  in  the 
facts  to  warrant  a  decree  of  forfeiture.  In  making  this  re- 
mark, I  am  not  to  be  understood  as  intimating  that  the 
public  officer  at  whose  instance  the  seizure  was  made,  is  in 
any  decree  censurable.  So  far  from  this,  it  is  probable  that 
under  the  circumstances  supposed  to  exist,  the  institution 
of  this  proceeding  was  a  proper  act  of  official  duty.  And 
I  do  not  see  any  ground  on  which  a  certificate  of  probable 
cause  of  seizure,  if  applied  for,  could  be  refused  by  the 
court.  But  this  is  a  wholly  different  question  from  that 
involving  the  legal  right  to  the  property,  and  its  liability  to 
condemnation  and  forfeiture*  There  may  be  good  reasons 
for  the  seizure  of  property ;  and  yet  upon  a  full  investiga- 
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tion  of  the  facts,  no  Bufficient  ground  for  holding  that  the 
owner  has  forfeited  his  right  to  it. 

TVith  these  views,  I  can  do  no  otherwise  than  decree  in 
favor  of  the  claimants,  and  order  the  restoration  of  the 
property  to  them. 


(district  court.) 
Robert  McGrew  bt  al.  v.  Stuamboat  Melnotte. 

A  boat  astern  attempting  to  pass  one  that  ib  ahead,  is  held  to  stricter 
yigilance  and  greater  preeaation  than  are  required  of  the  latter. 

The  boat  ahead  is  nnder  no  obligation  to  give  way  or  to  change  her  course 
to  facilitate  the  passage  of  the  boat  which  is  astern,  and  the  latter, 
haying  a  choice  of  the  time  and  place  to  pass,  incurs  all  the  risk  of  the 
attempt. 

This  principle  applies  with  great  force  and  stringency  when  the  boat 
making  the  attempt  to  pass  is  lightly  laden  and  easily  controlled,  and 
the  other  is  moved  with  difficulty. 

To  entitle  the  libellants  to  indemnity  for  their  loss,  they  ^ust  not  only 
show  that  their  adversary  is  in  fault,  but  that  in  the  management  of 
their  boat  there  was  no  material  error  to  which  the  collision  can  be 
charged. 

The  absence  of  a  competent  and  vigilant  watch,  constantly  employed  to 
assist  and  advise  the  pilot  in  his  duty,  is  prima  faeie  evidence  of  fault 
in  the  boat  thus  deficient. 

Lincoln,  Smith  ^  Wamock,  for  libellante, 

Dodd  ^  Huston,  for  claimants. 

OpnncoN  OF  the  Court: 

This  is  a  libel  in  rem.  against  the  steamboat  MelDotte,  in 
which  damages  are  claimed  for  a  collision  with  a  coal 
barge  in  tow  of  the  steamboat  Hornet.  The  libel  is  in  the 
usual  form,  averring  that  the  loss  and  injury  sustained  were 
occasioned  by  the  sole  fault  of  the  Melnotte.  The  answer 
takes  issue  on  this  allegation,  and  charges  that  the  collision 
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was  caused  wholly  by  the  faulty  management  of  the  Hor- 
net. The  depoeitions  of  a  number  of  witnesses  have  been 
taken  by  the  parties  to  sustain  the  theory  of  the  collision 
insisted  on  by  each ;  and,  as  usual  in  such  cases,  the  evi- 
dence on  some  essential  points  is  in  direct  conflict.  I  have 
carefully  considered  the  evidence,  but  do  not  propose  to 
analyze  it  critically  in  stating  my  views.  While  this  con- 
flict in  the  statements  of  the  witnesses  unavoidably  involves 
the  facts  in  some  uncertainty,  the  conclusion  I  have  reached 
seems  to  be  well  sustained  by  the  preponderance  of  the 
testimony  offered  by  the  libellants,  as  fortified  by  the  fair 
presumptions  and  probabilities  of  the  case. 

The  collision  took  place  about  eleven  o'clock  in  the  night 
of  April  26, 1860,  on  the  Ohio  river,  just  below  the  village 
of  fTewport,  on  the  Ohio  side.  The  Hornet  is  a  stem-wheel 
steamboat,  then  employed  as  a  tow-boat  in  the  transporta- 
tion of  coal  from  Pittsburg  to  Cincinnati.  At  the  time  of 
the  collision  she  was  descending  the  river  with  seven  heavily 
laden  barges,  five  of  which  were  near  the  bow,  and  two 
directly  in  the  rear  of  the  five,  on  either  side  of  the  boat 
It  is  not  controverted  that  the  Hornet  was  properly  equipped 
and  manned  as  a  tow-boat,  and  had  the  proper  signal- 
lights,  in  good  condition,  at  the  time,  and  also  that  there 
was  a  light  placed  in  the  forward  part  of  each  of  the  front 
or  wing  barges. 

The  Melnotte  is  a  passenger  boat  of  considerable  power 
and  speed,  and,  at  the  time  of  the  collision,  was  also  de- 
scending the  river.  A  short  distance  above  the  village  of 
Newport,  she  was  astern  of  the  Hornet,  and  attempted  to 
pass  that  boat,  on  the  Ohio  or  starboard  side,  nearly  oppo- 
site the  village.  The  Hornet,  with  her  barges,  being  about 
one  hundred  feet  in  width,  was  descending  near  the  middle 
of  the  river,  probably  a  little  nearer  the  Virginia  than  the 
Ohio  shore,  and  in  the  usual  place  for  a  down  boat.  The 
river  at  that  point  is  not  less  than  four  hundred  yards  wide, 
and  at  the  time  was  in  a  good  stage  for  navigation,  there 
being  at  least  twelve  feet  of  water  in  the  entire  width  of 
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the  river.  It  appears  that  jast  below  Newport  there  is  a 
projection  of  rocks  on  the  Virginia  side,  extending  out 
some  twenty-five  yards,  and  nearly  opposite  these  rocks,  on 
the  Ohio  side,  there  is  a  deposit  of  logs  and  snags  reaching 
oat  some  thirty  or  forty  yards  from  the  shore,  leaving  still 
a  navigable  width  of  more  than  three  hundred  yards. 
There  appears  to  have  been  nothing  to  hinder  the  Meinotte 
from  passing  down  on  the  larboard  or  Virginia  side  of  the 
Hornet,  if  her  pilot  had  decided  to  take  that  side.  In  pass- 
ing the  Hornet,  a  little  below  Newport,  and  nearly  opposite 
the  rocks  on  the  Virginia  side,  and  the  logs  and  snags  on 
the  Ohio  side,  the  larboard  side  of  the  Meinotte  eame  in 
contact  with  the  starboard  wing  barge  of  the  Hornet  with 
such  force  as  to  crush  in  the  planks,  and  cause  it  to  take 
water  rapidly,  and,  shortly  after,  to  sink.  This  suit  is 
prosecuted  to  recover  compensation  for  the  injury  to  the 
barge,  the  coal  lost  as  the  result  of  its  sinking,  and  for  the 
delay  and  expense  resulting  from  the  collision. 

The  theory  of  the  libellants,  on  which  they  claim  a  decree 
in  their  favor,  is  that  the  Hornet  with  her  cumbrous  tow 
was  at  the  point  of  the  collision,  in  her  right  place,  near  the 
middle  of  the  river,  and  pointing  straight  down  the  stream ; 
and  that  the  Meinotte,  in  passing,  suddenly  veered  from  a 
straight  course  toward  the  Hornet,  and  as  a  consequence  of 
this  erroneous  movement,  was  brought  in  contact  with  the 
barge.  On  the  other  hand,  the  respondents  set  up  in  their 
answer,  and  insist  that  the  evidence  proves,  that  the  Mel* 
notte  was  in  her  right  place,  pointed  straight  down  the 
river,  and  that  the  collision  was  caused  by  the  improper 
divergence  of  the  Hornet  from  her  line  of  navigation 
toward  the  Ohio  shore. 

It  is  proper  to  notice  here  that  this  is  not  the  ordinary 
case  of  a  collision  between  two  boats  passing  in  opposite 
directions.  Both  were  descending  the  river.  And  it  was 
the  undoubted  right  of  the  Meinotte,  being  a  fast  passen- 
ger boat,  to  get  ahead  of  the  tow-boat.  But  the  law  is 
well  settled,  that  a  boat  astern  attempting  to  pass  one  that 
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k  ahead,  is  held  to  stricter  vigilance  and  greater  precaution 
than  are  required  of  the  latter.  The  boat  ahead  is  under 
no  obligation  to  give  way,  or  to  change  her  course,  to  fieunl- 
itate  the  passage  of  the  boat  which  is  astern.  And  the 
latter,  having  a  choice  of  the  time  and  place  to  pass,  incais 
all  the  risk  of  the  attempt,  and  unless  the  forward  boat  is 
guilty  of  a  clear  error  of  navigation,  will  be  responsible  {(x 
all  the  consequenoes  of  such  an  attempt  1  Abbott  Ad.  108. 
This  principle  applies  with  greater  force  and  stringency  to 
a  case  like  the  present,  where  the  boat  making  the  attempt 
to  pass  is  lightly  laden,  and  easily  controlled,  and  the  other, 
from  its  cumbrous  attachments,  is  moved  with  difficolty, 
and  requires  a  good  deal  of  time  to  effect  a  cdiange  of 
course.  I  am  not  to  be  understood,  in  referring  to  this 
principle,  as  asserting  or  intimating  that  the  Hornet  is  not 
responsible  for  any  fault  of  navigation  which  may  be  clearly 
established  by  the  proofs,  leading  to  the  collision  which  oc- 
curred. It  is  noticed  solely  as  justifying  a  more  rigid  rale 
of  accountability  as  applicable  to  the  Melnotte  than  applies 
to  the  Hornet.  For,  if  from  any  cause  there  was  difficolty 
or  danger  in  passing,  it  was  incumbent  on  the  Melnotte  to 
have  stopped,  and  to  have  waited  for  a  more  £avorable  op- 
portunity to  eftect  her  purpose. 

I  proceed  to  notice,  very  briefly,  the  general  bearing  and 
aspect  of  the  evidence  on  the  question,  to  which  of  these 
boats  is  the  £ault  attributable,  by  which  the  libellants  have 
suffered  loss.  It  is  a  familiar  principle  of  the  maritime 
law,  that  to  entitle  them  to  indemnity  for  the  whole  of  their 
loss,  they  must  not  only  show  that  their  adversary  is  in 
fault,  but  that  in  the  management  of  their  boat  there  was 
no  material  error,  to  which  the  collision  can  be  charged. 
To  sustain  their  claim,  the  evidence  of  the  master  and  pilot 
on  watch  at  the  time  of  the  collision,  and  of  one  of  the 
crew  stationed  as  a  watch  on  the  barges,  has  been  intro- 
duced. They  swear  that  the  Hornet  was  in  the  proper 
place  of  a  descending  boat,  pointed  straight  down  the  river, 
and  that  the  Melnotte,  just  before  the  collision,  veered  from 
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her  course  toward  the  Hornet,  and  struck  the  wing  barge^ 
as  already  noticed.  The  phase  of  the  occurrence  thus  pre- 
sented by  these  witnesses,  leaves  no  doubt  as  to  which  boat 
was  in  fault.  And,  if  they  are  entitled  to  credit,  there  can 
be  no  hesitation  in  the  conclusion  that  the  respondents'  boat 
was  guilty  of  a  palpable  error,  quite  sufficient  to  charge 
upon  her  the  responsibility  for  the  damage  which  has  been 
sustained.  But  the  respondents  have  introduced  the  de- 
positions of  the  pilot  and  carpenter  of  the  Melnotte,  and 
other  persons  who  were  on  the  boat  at  the  time,  to  prove 
that  there  was  no  divergence  from  her  proper  line  of  navi- 
gation, and  that  the  collision  is  wholly  due  to  a  change  in 
the  course  of  the  Hornet,  by  which  she  was  turned  from 
her  straight  course  downward,  to  the  Ohio  shore,  and  thus 
her  starboard  wing  barge  was  brought  in  contact  with  the 
Melnotte. 

Upon  these  contradictory  views  of  the  facts,  the  question 
for  decision  is  upon  the  preponderance  of  the  evidence. 
And,  really,  I  can  see  no  sufficient  ground  for  the  rejection 
of  the  testimony  of  the  witnesses  for  the  libellants  as  un- 
true or  incredible.  These  witnesses  werp  in  the  most  favor- 
able position  to  know  the  exact  course  and  position  of  the 
•  Hornet  before  and  when  the  collision  occurred.  They  are 
before  the  court  without  any  impeachment  of  their  moral 
characters,  and  so  far  as  the  court  can  know,  have  testified 
with  fairness  and  candor.  It  would  require  the  most  satis- 
£actory  opposing  evidence,  to  justify  the  court  in  repudi- 
ating their  testimony.  Now,  it  is  true,  that  they  are  con- 
tradicted by  the  pilot  of  the  Melnotte,  and  others  on  that 
boat.  The  pilot  swears  positively  that  his  boat  was  head- 
ing straight  down  the  river  when  the  collision  occurred, 
and  the  other  witnesses  for  the  respondents  state  it  as  their 
belief  and  opinion  that  such  was  her  course.  It  is  to  be 
remarked,  however,  in  regard  to  all  these  witnesses,  that 
they  seem  not  to  have  been  apprised  of  the  proximity  of 
the  two  boats,  until  they  were  within  some  twelve  or  fifteen 
feet  of  each  other.    The  collision  occurred  almost  instan- 
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taneoosly  after,  and  it  is  not  strange  that,  from  the  dark- 
ness of  the  night,  and  the  excitement  of  the  occasioD,  they 
should  have  mistaken  the  position  of  the  boats,  at  the 
moment  of,  and  immediately  after  the  collision. 

But  if  there  is  any  ground  for  a  doubt,  arising  from  the 
conflicting  statements  of  the  witnesses  as  to  the  facts  con- 
nected with  the  collision,  it  is  removed  by  the  strong  prob- 
abilities of  the  case.  These  directly  ^sustain  the  theory  of 
the  collision,  as  claimed  by  the  libellants.  It  is  stated  both 
by  their  witnesses  and  those  testifying  for  the  respondents, 
that  very  shortly  before  the  collision,  the  Hornet  was  in 
her  proper  place,  and  pointed  straight  down  the  river.  The 
respondents  insist  that  she  suddenly  changed  her  coarse, 
and  veered  toward  the  Ohio  side,  and  thus  struck  the  Mel- 
notte. But  she  could  have  had  no  possible  object'or  motive 
in  such  a  change  of  course ;  and  it  is  exceedingly  improb- 
able, that  with  seven  coal  boats  in  tow,  rendering  it  difficult 
to  change  her  position  from  side  to  side,  she  should  have 
diverged  from  the  course  she  was  pursuing.  Besides,  it  is 
doubtful,  if  from  the  time  she  is  conceded  to  have  been  in 
her  right  course,  to  the  time  of  the  collision,  she  could  have 
changed  her  line  of  navigation  so  far  as  to  have  been  in  the 
position  described  by  the  respondent's  witnesses,  when  the 
collision  occurred.  Such  a  movement  could  not  have  been 
made  but  with  great  difficulty  and  a  considerable  lapse  of 
time.  The  probabilities,  I  think,  are  strongly  in  favor  of 
the  conclusion,  that  from  the  darkness  of  the  night,  or 
some  other  cause,  the  pilot  of  the  Melnotte  was  apprehen- 
sive of  running  on  the  logs  or  snags  along  the  Ohio  shore, 
and  to  avoid  this  suddenly  turned  his  boat  toward  the  Tir- 
ginia  side,  and  thus  struck  the  barge  of  the  Hornet. 

There  is  another  fact  which  may  properly  be  adverted  to, 
as  bearing  on  the  question  of  fault.  It  is  clear  from  the 
evidence,  that  the  Melnotte  had  no  sufficient  lookout,  pre- 
ceding and  at  the  time  of  the  collision.  The  master,  whose 
watch  it  was,  was  sick  and  not  on  duty,  and  there  was  no 
one  on  the  deck  as  a  lookout,  but  the  carpenter  of  the 
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boat.  It  was  no  part  of  his  duty  to  act  in  that  capacity, 
nor  is  there  any  evidence  that  he  was  at  all  qualified  for 
the  duty.  It  has  been  often  held  by  the  Supreme  Court  of 
the  United  States,  that  on  boats  navigating  the  western 
waters,  a  competent  and  vigilant  watch  should  be  con- 
stantly employed  to  assist  and  advise  th«  pilot  in  his  duties ; 
and  that  the  absence  of  such  a  watch  is  prima  facie  evidence 
of  fault  in  the  boat  thus  deficient.  12  How.  459 ;  21  Id.  570 ; 
28  Id.  293.  If,  in  the  case  before  the  court,  the  question  of 
fault  was  left  in  doubt,  by  reason  of  the  conflict  in  the  testi- 
mony as  to  the  circumstances  of  the  collision,  the  want  of 
a  competent  and  sufficient  watch  on  the  Melnotte  furnishes 
legal  presumption  that  she  was  in  the  wrong. 

I  am  clear,  therefore,  in  the  opinion,  that  the  Melnotte 
must  be  held  responsible  for  the  injury  which  has  resulted 
from  the  collision,  and  accordingly  decree  against  her  for 
damages.  These  will  embrace  the  value  of  the  coal  lost, 
the  cost  of  repairing  the  barge,  and  the  expenses  of  the 
steamboat  during  the  time  she  was  delayed,  with  interest 
from  the  time  of  the  collision.  The  evidence  on  these 
points  seems  to  be  full  and  clear,  and  the  decree  will  be  for 
the  sum  proved,  on  the  basis  indicated. 


(district  court.) 

The  Western  Insurance  Compant   and   the   Firemen's 
Insurance  Compant  v.  Steamboat  Goodt  Friends. 

By  the  well-established  rules  of  nayigation  on  the  western  rivers,  an  as- 
cending boat  has  the  right  to  indicate  a  preference  as  to  her  course  of 
nayigation,  and  having  done  so,  the  descending  boat  is  bound  to  con- 
form to  her  choice  as  indicated  by  her  signals,  unless  there  are  circum- 
stances rendering  it  improper  to  do  so. 

If  there  are  such  circumstances,  it  is  the  duty  of  the  descending  boat  so  to 
indicate  that  the  other  boat  may  be  navigated  accordingly. 

It  is  a  paramount  law  of  navigation  that  a  collision  must  be  avoided  when 
it  is  practicable  to  avoid  it. 
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The  errors  and  faulU<of  one  boat  will  not  justify  another  boat  in  the  inflie- 
tion  of  an  injury  to  her,  unless  it  was  the  result  of  an  inevitable  necei- 
sity. 

In  a  case  arising  f^om  a  collision  of  boats,  it  is  not  enough  to  relieve  from 
an  imputation  of  fault  that  there  was  a  pilot  in  the  wheel-house,  bat 
there  must  be  some  one  on  deck,  charged  with  the  special  duty  of  kee|^ 
ing  a  vigilant  lookout,  not  in  the-wheel-house,  but  on  the  forward  ptit 
of  the  deck,  where  the  beet  opportunity  is  offered  for  observing  sp- 
proaching  and  passing  boats,  and  who  will  be  able  to  communicate 
promptly  to  the  pilot  such  information  as  he  may  need  to  inaore  the 
safety  of  his  boat. 

The  absence  of  such  lookout  justifies  a  prima  facie  presumption  of  fitult 
and  makes  it  incumbent  on  the  party  against  whom  the  presumptioa 
arises,  to  repel  it  by  clear  proof  that  the  fault  was  on  the  other  side. 

Lincoln,  Synith  ^  Wamock,  for  libellants. 
Dodd  ^  Huston,  for  defendants. 

OpnaoK  OF  THE  Court: 

This  is  a  salt  in  rem.  against  the  steamboat  Gk>od7 
Friends,  prosecuted  in  the  names  and  for  the  use  of  the 
Western  Insarance  Company  and  the  Firemen's  Insurance 
Company,  both  doing  business  at  Cincinnati,  to  recover 
damages  for  a  collision,  by  means  of  which  the  steamboat 
South  Bend  was  sunk,  and  is  a  total  loss.  The  libellants 
were  insurers  to  the  amount  of  $9,000,  on  the  boat,  and 
also  on  portions  of  the  cargo,  and  both  having  been  aban- 
doned by  the  owners,  the  libellants  have  paid  the  amount 
of  their  respective  risks,  being  in  the  whole  about  $10,000. 

The  libel  contains  the  usual  allegations,  that  the  collision 
was  the  result  solely  of  the  fault  of  those  having  the  man- 
agement of  the  Goody  Friends.  The  owners  of  this  boat 
have  intervened,  and  in  their  answer  aver  that  there  was 
no  fault  in  the  navigation  of  their  boat,  and  that  the  col- 
lision is  chargeable  solely  to  the  unskillful  management  of 
the  South  Bend. 

Although  the  parties  have  taken  a  large  mass  of  evi- 
dence, to  which  I  have  given  a  very  careful  oonsiderationi 
the  points  involved  in  this  controversy  are  not  numerous; 
and  in  stating  the  conclusions  at  which  I  have  arrived,  I  do 
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not  propose  a  very  fall  or  critical  analysis  of  the  facts.  As 
XLsaal  in  collision  cases,  there  is  conflict  in  the  evidence 
adduced  by  the  parties,  as  to  the  course  of  the  boats  imme- 
diately preceding,  and  at  the  time  of  the  collision,  and  also 
as  to  the  place  Bt  which  it  occurred. 

Thd  collision  took  place  between  five  and  six  o'clock, 
in  the  morning  of  December  18,  1860,  in  the  Missis- 
sippi river,  some  forty  miles  above  Memphis,  nearly  oppo- 
site the  lower  end  of  Island  No.  86.  The  South  Bend,  a 
stern-wheel  boat  of  about  275  tons  burden,  and  having  on 
board  a  cargo  estimated  at  about  two  hundred  and  fifty 
tons,  had  been  laden  at  Cincinnati,  and  was  destined  for 
different  ports  on  the  Arkansas  river.  The  Goody  Friends 
is  also  a  stem-wheel  boat,  of  about  the  same  class  as  the 
South  Bend,  and  was  on  an  upward  trip  from  New  Orleans 
to  Cincinnati,  and  other  ports  and  places  above,  fully  laden 
with  a  cargo  of  cotton  and  other  products  of  the  South* 
The  morning  in  which  the  collision  happened  was  dark  and 
misty.  The  stage  of  water  at  the  time  was  sufficient  for 
safe  navigation,  there  being  between  thirteen  and  fourteen 
feet  in  the  shoalest  channels  of  the  river.  The  Mississippi, 
at  the  place  of  collision,  was  at  that  stage  of  water,  some- 
thing more  than  four  hundred  yards  in  width.  On  the 
Arkansas  side,  there  was  a  bar  some  fi.ve  miles  in  length, 
and  on  the  Tennessee  shore,  there  was  a  deep  bend  cor- 
responding nearly  to  the  curvature  of  the  bar  on  the  oppo- 
site side.  The  proof  is  full  and  clear,  that  from  the  outer 
line  of  the  bar  to  the  Tennessee  shore,  the  water  is  deep, 
and  sufficient  for  the  safe  navigation  of  boats  of  a  much 
larger  size  than  the  South  Bend  or  the  Goody  Friends. 
The  depth  of  the  river  where  the  South  Bend  sank  is  not 
less  than  thirty  feet. 

The  theory  of  the  collision,  as  claimed  by  the  libellants, 
is,  that  when  the  boats  were  distant  from  each  other  about 
one  mile,  or  a  mile  and  a  half,  the  pilot  of  the  South  Bend 
noticed  the  Goody  Friends  ascending,  as  he  suppose^,  along 
or  near  to  the  Tennessee  shore,  and  shortly  after  he  heard 
from  her  a  signal  of  one  blow  of  the  whistle,  indicating  her 
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intention  to  keep  ap  that  shore,  and  that  the  South  Bend 
should  take  the  other  side ;  and  that  the  pilot  of  the  South 
Bend  responded  to  this  signal  by  one  blow  of  his  whistle, 
signifying  his  acceptance  of  the  Ooody  Friend's  signal ;  and 
that  in  accordance  with  these  signals,  he  steered  his  boat 
quarteringlj  toward  the  bar  on  the  Arkansas  side,  and  tiiat 
while  thus  steering,  the  Goody  Friends  turned  nearly  square 
across  from  the  Tennessee  shore,  and  struck  the  South 
Bend  with  her  stem  on  the  larboard  bow  between  the  for- 
ward hatch  and  the  fire-doors,  making  a  large  hole  in  her 
hull,  which  admitted  such  a  rapid  inflow  of  water  that  she 
sunk  in  from  two  to  three  minutes  after  the  collision. 

On  the  other  hand,  the  respondents  allege  and  insist,  that 
they  have  clearly  proved  that  the  Goody  Friends,  when  her 
pilot  first  saw  the  South  Bend,  the  boats  then  being  a  mile 
and  a  half  apart,  was  coming  up  the  Arkansas  shore,  the 
usual  place  of  an  ascending  boat,  and  gave  two  distinct 
blows  of  his  whistle  to  indicate  his  wish  to  keep  up  that 
shore,  and  that  the  South  Bend  should  keep  the  other  side. 
This  signal,  the  respondents  allege,  was  replied  to  by  two 
distinct  blows  of  the  whistle^of  the  South  Bend,  indicating 
the  acceptance  of  the  signal  of  their  pilot,  and  that  under 
these  signals  it  was  the  jplain  duty  of  the  South  Bend  to 
have  kept  down  the  bend  near  the  Tennessee  shore;  but 
that  in  violation  of  the  signals  and  the  rules  of  navigation, 
her  pilot  steered  his  boat  along  the  bar,  and  at  a  point  not 
exceeding  one  hundred  yards  from  the  bar,  and  very  near 
the  proper  place  for  an  ascending  boat,  came  in  contact  with 
the  Ooody  Friends,  thereby  making  a  hole  in  her  bow  which 
caused  her  to  sink  immediately. 

From  this  statement,  it  is  apparent  the  theories  of  the 
parties,  as  to  this  collision,  are  in  direct  conflict ;  and,  it  is 
clear,  that  both  can  not  be  true.  And  it  becomes  the  duty 
of  the  court,  in  the  light  of  the  evidence,  to  determine 
which  way  the  scale  shall  preponderate.  In  this  inquiry  it 
is  important  to  ascertain  what  signals  passed  between  these 
boats.  The  only  witness  on  this  point  for  the  libellants  is 
Squire  Patterson,  the  pilot  of  the  South  Bend,  on  du^ 
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before  and  when  the  collision  took  place.  He  states,  in  sub- 
stance that  he  discovered  the  Ooody  Friends  when  a  mile 
or  a  mile  and  a  half  below,  coming  up,  as  he  supposed,  in 
the  Tennessee  bend.  He  says  he  thought  then  she  was  in 
the  wrong  place  for  an  ascending  boat,  and  supposed  it  was 
her  intention  to  land  at  a  wood-yard  in  the  bend ;  and  that 
be  beard  one  whistle  from  the  ascending  boat,  to  which  he 
replied  by  one  blow  of  his  whistle ;  and  according  to  these 
signals,  steered  his  boat  quartering  toward  the  bar,  suppo- 
sing it  was  the  purpose  of  the  other  boat  to  keep  the  Ten- 
nessee shore.  And  this  would  have  been  correct  navigation 
if  the  signals  had  been  as  he  states  he  understood  them. 
But  the  court  is  forced  irresistibly  to  the  conclusion,  that 
Patterson,  either  from  misapprehension  or  design,  has  not 
stated  the  truth  in  regard  to  the  signals  that  passed  between 
these  boats.  Harrison,  who  was  the  pilot  of  the  Goody 
Priends,  states  that  the  signal  from  his  boat  was  two  distinct 
blows  of  her  whistle,  indicating  his  wisb  to  keep  the  usual 
place  of  an  ascending  boat,  near  to  the  Arkansas  bar. 
Logan,  who  was  with  Harrison  in  the  wheel-house,  a  pilot 
of  long  experience  on  the  river,  states  that  he  gave  two  loud 
and  distinct  whistles,  by  the  direction  of  Harrison.  And 
both  these  witnesses  say  that  the  response  to  their  signal 
from  the  South  Bend,  was  two  loud  and  distinct  whistles. 
These  statements  are  corroborated  by  other  witnesses— one 
of  whom  was  on  the  South  Bend — and  leave  the  evidence 
of  Patterson  wholly  without  support.  It  is  also  clear  that 
he  was  altogether  mistaken  in  his  conclusion  that  the  Gk>ody 
Friends  was  coming  up  the  Tennessee  bend  when  her  pilot 
first  gave  bis  signal.  The  testimony,  as  well  as  the  proba- 
bilities of  the  case,  sustain  the  inference  that  she  was  on  the 
Arkansas  side  when  the  signal  was  given. 

By  the  well-established  rules  of  navigation  on  the  west- 
ern rivers,  the  ascending  boat  has  a  right  to  indicate  her 
preference  as  to  her  course  of  navigation.  And,  having 
done  so,  the  descending  boat  is  bound  to  conform  to  her 
choice  as  indicated  by  her  signals,  unless  there  are  circum- 
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Btsnces  rendering  it  improper  for  her  to  do  so.  And  if 
there  are  Buoh  circnmstancesy  it  is  her  duty  so  to  indicate, 
that  the  other  boat  may  be  navigated  accordingly. 

This  view  of  the  evidence  leads  to  the  conclasion,  beyond 
any  reasonable  doubt,  that  the  pilot  of  the  Goody  Friends 
gave  the  proper  signal,  at  the  proper  time,  indicating  his 
purpose  of  keeping  up  the  Arkansas  shore,  and  his  desire 
that  the  descending  boat  should  run  down  on  the  other 
side.*  There  is  no  controversy  as  to  the  right  of  the  ascend- 
ing boat  thus  to  make  known  her  preference;  and  it  is  clear 
that  the  descending  boat,  having  accepted  this  signal,  was 
bound  to  run  in  accordance  with  it.  That  the  South  Bend 
was  not  so  navigated  is  established  by  the  testimony  of  the 
witnesses  before  referred  to,  who  concur  in  saying  that  she 
did  not  keep  down  the  Tennessee  shore,  but  kept  nearer 
the  Arkansas  bar  than  the  other  shore.  Indeed,  it  would 
result  from  the  evidence  of  Patterson,  the  pilot  of  the  Sonth 
Bend,  that  such  was  his  course  of  navigation.  It  was  in 
accordance  with  what  he  says  he  understood  the  signals  to 
require. 

But  if  there  was  any  doubt  upon  this  point,  there  is  one 
fact  in  the  case  that  renders  it  entirely  certain.  I  refer  to 
the  position  of  the  wreck  of  the  South  Bend.  It  is  true, 
there  are  several  witnesses — some  eight  or  nine  in  number 
— who  express  the  opinion  that  the  wreck  is  near  the  mid- 
dle of  the  river,  somewhat  nearer  the  Arkansas  than  the 
Tennessee  shore ;  but,  on  the  other  hand,  there  are  eleven 
witnesses  who  locate  the  wreck  at  from  seventy-five  yards 
to  one  hundred  yards  from  the  Arkansas  bar,  and  between 
three  and  four  hundred  yards  from  the  Tennessee  side. 
And  they  concur  in  the  statement  that  it  lies  very  near  the 
usual  track  of  an  ascending  boat  The  great  discrepancy 
in  the  estimates  of  the  distance  of  the  wreck  from  the  bar 
as  given  by  some  of  the  witnesses  for  the  libellants,  and 
those  examined  by  the  respondents,  is  not  easily  accoonted 
for.  There  is  undoubtedly  a  wide  difference  in  these  esti- 
mates.   And  there  is  no  reason  to  infer  that  the  witnesses 


JUNE  TERM,  1861.  465 


Western  Insurance  Co.  v.  Steamboat  Goody  Friends. 

for  either  party  have  intentionally  falsified  the  troth.  Of 
the  eleven  witnesses  who  were  offered  by  the  respondents 
and  interrogated  on  this  point,  there  is  an  entire  concur- 
rence of  opinion  that  the  wreck  lies  much  nearer  the  Ar- 
kansas than  the  Tennessee  shore;  and  while  they  differ  to 
some  extent  in  their  estimate  of  the  distance,  they  are 
unanimous  in  the  opinion  that  the  place  of  the  wreck  is 
very  near  the  line  of  navigation  of  an  ascending  boat,  in 
that  part  of  the  river.  This  is  really  the  material  point  of 
the  inquiry;  for  it  results  inevitably  that  if  the  collision 
happened  upon  or  near  the  usual  track  of  an  up-stream 
boat,  the  South  Bend,  as  a  descending  boat,  was  out  of  her 
proper  place.  I  can  see  no  sufficient  reason  for  rejecting 
the  testimony  of  the  numerous  witnesses  for  the  respond- 
ents who  have  testified  on  this  point.  They  are  men  of 
great  practical  knowledge  and  experience  in  the  navigation 
of  the  Mississippi,  who  passed  the  wreck  frequently,  both 
in  ascending  and  descending  the  river.  They  had  the  best 
means  of  forming  a  correct  judgment  of  its  location,  and 
of  deciding  whether  it  was,  or  was  not,  near  the  course  of 
an  up-stream  boat  And  they  have  testified  oh  this  point, 
with  great  intelligence,  and  without  any  motive,  from  inter- 
est or  otherwise,  to  misrepresent  the  facts.  Some  of  theni 
state  distinctly  that  the  wreck  was  so  near  to  the  Arkansas 
bar  that  they  deemed  it  unsafe  in  ascending  to  run  their 
boats  between  the  wreck  and  the  bar.  Without,  therefore, 
going  into  a  more,  minute  examination  of  the  evidence  on 
this  point,  I  can  not  hesitate  to  conclude  that  with  refer- 
ence to  the  signals,  as  proved  to  have  passed  between  these 
boats,  the'  South  Bend  was  in  fault  in  not  keeping  down 
the  bend,  at  a  distance  not  exceeding  one  hundred  and  fifty 
yards  from  the  Tennesse  shore. 

To  avoid  the  inference  of  fault  in  the  navigation  of  the 
South  Bend  in  not  keeping  the  proper  course  of  a  descend- 
ing boat,  as  indicated  by  the  place  of  the  wreck,  it  is 
insisted  by  the  libellants  that  the  South  Bend  was  moved 
by  the  force  of  the  blow  received  from  the  other  boat  some 
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yards  or  more  from  the  place  of  the  coUiBioa  toward  the 
bar,  and  that  this  explains,  in  part,  the  proximity  of  the 
wreck  to  the  bar.  The  witness,  Patterson,  states  that  the 
South  Bend  moved  from  fifty  to  one  hundred  yards  after 
the  collision  before  she  sank.  But  this  statement  is  DOt 
sustained,  either  by  the  evidence  or  the  probabilities  of  the 
case.  While  it  is  undoubtedly  true  that  the  Goody  Friends 
struck  the  South  Bend  with  great  violence  on  the  larboard 
side,  a  little  forward  of  the  boilers,  and  as  the  result  her 
stern  swung  quickly  round,  so  that  the  boats  were  side  by 
side,  with  their  bows  pointing  up  stream,  it  is  impossible 
to  conceive  that  the  effect  would  be  to  move  the  stricken 
boat  any  considerable  distance  toward  the  bar.  She  was 
heavily  laden,  and  sunk  in  two  or  three  minutes  after  the 
boats  came  together.  The  intelligent  experts  who  have 
been  examined  on  this  point  state  explicitly  that  the  South 
Bend  could  not  have  moved  half  her  length  between  the 
time  of  the  collision  and  the  time  she  sunk. 

It  is  insisted  by  the  proctor  for  the  libellants,  that  the 
pilot  of  the  South  Bend  navigated  his  boat  in  accordance 
with  the  signals  as  he  understood  them,  and  therefore  was 
not  in  fault  in  keeping  down  near  the  bar.  But  as  already 
remarked,  Patterson  is  not  sustained  in  his  statement  as  to 
the  signals ;  and  as  other  persons  on  both  the  boats  swear 
positively  that  there  were  two  loud  and  distinct  whistles 
from  each  of  the  boats,  I  am  slow  to  belieye  that  he  had 
any  ground  for  inferring  that  the  signals  were  as  he  says 
he  understood  them.  But,  if  it  is  conceded  that  he  was  at 
the  moment  under  a  misapprehension  as  to  the  signals,  he 
failed  in  his  duty  as  a  vigilant  pilot  in  not  sooner  ascer- 
taining and  rectifying  his  mistake.  He  states  that  the 
boats  were  about  a  mile  or  a  mile  and  a  half  apart  when 
he  first  discovered  the  Goody  Friends,  and  that  in  a  minute 
or  two  after  he  heard  her  signal.  After  the  signals  had 
passed,  they  were  probably  near  a  mile  apart.  Whatever 
may  have  been  his  impression  before  as  to  the  position  of 
the  ascending  boat,  an  attentive  observation  of  her  coarse 
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would  have  satisfied  him  that  she  was  coming  up  the  bar 
shore;  and,  if  he  had  a  doubt  on  this  subjeot,  he  should 
have  stopped  his  engine  and  repeated  his  signal  There 
was  time  enough  to  have  done  this  before  the  boats  were 
in  dangerous  proximity.  But  he  failed  altogether  to  re- 
peat his  signal,  and  oiily  gave  the  order  to  stop  and  back 
when  the  boats  were  but  four  hundred  yards  apart^  and 
when  it  was  too  late  to  avoid  the  collision.  There  was  in 
this  a  failure  of  vigilance  and  of  prompt  action,  that  puts 
him  clearly  in  the  wrong. 

It  is  urged,  however,  by  the  libellants,  that  if  the  South 
Bend  was  in  fault  in  the  particulars  referred  to,  there  were 
also  faults  in  the  management  of  the  Goody  Friends  of  suf- 
ficient magnitude  to  constitute  this  a  case  of  mutual  fault 
calling  on  the  court  for  a  decree  apportioning  the  damages 
to  each  of  the  boats^  in  accordance  with  the  familiar  doc- 
trine of  admiralty  in  such  .cases.  I  will  therefore  briefly 
consider  this  point. 

It  has  already  been  stated  that  the  Goody  Friends,  in 
coming  up  the  Arkansas  bar,  was  navigated  not  only  in 
accordance  with  the  signals  which  passed,  but  according  to 
usage  of  the  river  as  observed  by  pilots  at  that  place.  It 
seems  clear,  however,  that  the  pilot  is  justly  chargeable  with 
the  same  want  of  vigilance  and  promptness,  which  is 
imputed  as  a  fault  to  the  other  boat.  When  he  noticed,  as 
he  was  bound  to  notice,  that  the  South  Bend  was  pointing 
toward  the  Arkansas  bar,  and  not  going  down  the  Tennes- 
see Bend,  as  the  signals  required,  it  was  his  duty  to  have 
repeated  his  signals,  and  to  have  stopped  his  boat,  until  he 
should  obtain  a  proper  understanding  of  the  intention  of 
the  pilot  of  the  descending  boat.  As  in  the  case  of  the 
South  Bend,  so  in  that  of  the  Goody  Friends,  there  was 
time  enough  to  have  done  this,  and  there  is  no  sufficient 
excuse  for  not  having  done  it. 

But  there  is  another  question  of  graver  import,  and,  per- 
hapsy  of  more  difficulty  than  any  of  those  which  have  been 
noticed.    That  question  is,  whether  the  G^ody  Friends  was 
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not  in  fault  in  not  stopping  and  backing  before  the  boats 
were  bo  nearly  in  contact,  as  that  a  collision  was  inevitable. 
The  evidence  is  very  clear,  that  the  orders  of  the  pilot  first 
to  stop,  and  then  to  back,  were  not  given  until  it  was  too 
late  to  put  the  latter  order  in  execution.  The  engineer  of 
the  Goody  Friends  states  positively,  that  when  the  order 
to  back  was  received  by  him,  there  was  no  time  to  back,  as 
the  boats  were  then  in  close  proximity,  and  that  his  engine 
was  not  reversed  at  all. 

There  seems  to  be  no  reasonable  ground  for  doobt,  as  to 
the  course  and  position  of  the  boats  at  the  time  of  the  col- 
lision.   It  is  impossible  to  account  for  the  character  of  the 
injuries  to  the  boats,  without  supposing  that  when  they 
came  together,  the  South  Bend  was  quartering  toward 
the  Arkansas  bar,  and  that  the  Qoody  Friends  in  her  up- 
ward course,  at  a  greater  or  less  angle,  was  pointed  toward 
the  bar.    There  is,  therefore,  no  foundation  for  the  theory 
urged  by  the  respondents,  that  the  bows  of  both  boats  were 
quartering  up  stream  when  they  came  together.    It  is  im- 
possible from  the  evidence  before  the  court  to  conceive  that 
the  boats  could  have  been  in  such  a  position.    Patterson 
swears  that  the  Qoody  Friends  struck  his  boat  nearly  at 
right  angles,  and  that  her  course  was  nearly  square  across 
the  river  at  the  time.    In  this,  however,  he  is  contradicted 
by  the  witnesses  for  the  respondents*    And,  if  the  manner 
of  their  approach,  and  the  angle  at  which  these  boats  came 
in  contact,  depended  on  the  evidence  solely  of  those  who 
profess  to  have  been  eye-witnesses  of  the  transaction,  I 
should  have  been  in  great  doubt  as  to  these  facts.    Prob- 
ably the  weight  of  the  testimony  would  have  preponderated 
in  favor  of  the  respondents.    But  there  is  evidence  in  the 
case,  which,  if  credible,  must  be  conclusive  of  two  facts: 
first,  that  the  Goody  Friends  was  nearly,  if  not  altogether, 
under  full  headway  when  she  struck  the  South  Bend;  and 
second,  that  she  came  into  her  nearly  at  a  right  angle. 
The  evidence  to  which  I  refer  is  that  of  the  witness  Booney. 
He  was  in  the  employ  of  the  Missouri  Wrecking  Company, 
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as  a  snbmarine  diver,  and  with  a  boat  and  the  usual  appa- 
ratus for  that  purpose,  visited  the  wreck  a  few  days  after 
the  collision,  with  the  view,  if  practicable,  of  raising  the 
boat,  and  recovering  the  cargo.  In  this  capacity,  by  means 
of  a  diving  bell,  Rooney  made  repeated  visits  to  the  sunken 
boat,  fully  explored  every  accessible  part  of  the  wreck,  and 
succeeded  in  saving  parts  of  the  cargo.  He  states  that  he 
examined  the  breach  made  in  the  South  Bend  by  the  col-  / 
lision,  and  describes  it  as  extending  from  fifteen  to  twenty 
feet  along  the  larboard  guard  and  upper  portion  of  the 
deck,  and  downward  some  four  feet  below  the  water-line, 
and  within  a  short  distance  of  the  knuckle,  and  inward 
about  twelve  feet,  or  two-thirds  of  the  distance  from  the 
outer  edge  of  the  boat  to  the  kelson,  and  that  the  whole 
breach  is  triangular  in  shape,  the  widest  opening  being  at 
the  top.  He  also  states  that  the  point  where  the  Goody 
Friends  struck  the  South  Bend  was  on  the  larboard  side, 
between  the  front  end  of  the  boilers  and  the  forward  hatch. 
He  also  testifies  that  the  planks  of  the  boat  along  the  out- 
lines of  the  break  were  not  smashed  or  pushed  in,  and 
that,  in  his  language,  it  is  a  clean  cut.  He  gives  it  un- 
equivocally as  his  opinion,  that  the  South  Bend  was  struck 
by  the  stern  of  the  Goody  Friends,  nearly  square,  or  at  a 
right  angle,  and  moreover,  that  she  struck  with  great  force. 
This  he  infers  from  the  character  of  the  cat  or  break,  and 
the  effect  produced  on  such  parts  of  the  cargo  as  were 
struck  by  the  stern  of  the  boat  in  its  inward  progress.  He 
states  that  a  box  on  the  deck  of  the  South  Bend,  contain- 
ing hardware,  being  mostly  tools  and  implements  of  iron, 
was  penetrated  and  split  by  the  force  of  the  blow,  and  also 
other  facts,  tending  to  prove  the  great  violence  of  the  col- 
lision. 

These  are  probably  all  the  facts  stated  by  this  witness  to 
which  it  is  material  to  refer.  If  he  is  credible,  the  facts 
which  he  states  justify  the  conclusion  already  indicated  as 
to  the  character  of  this  collision.  And  there  is  nothing 
"before  the  court  impeaching  the  credibility  of  his  evidence. 
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His  manner  as  a  witnesB  indicated  intelligence  and  ^ndor. 
He  hae  no  interest  in  the  event  of  this  controyerey,  and  bo 
far  as  the  court  can  know,  no  motive  to  depart  from  the 
line  of  truth.    From  his  own  BtatementSy  he  has  been  long 
employed,  as  a  diver,  in  raising  sunken  hoats  and  cargoes, 
and  seems  to  be  entirely  familiar  with  such  operations.   It 
is  true,  that  in  his  explorations  in  this  department,  he  has 
not  the  advantage  of  an  ocular  sight  of  the  objects  with 
which  he  has  to  deal  in  the  water.    The  turbid  water  of 
the  Mississippi  does  not  enable  him  to  see  those  objects,  and 
he  IS  necessarily  guided  in  his  explorations  and  labors  solely 
by  the  sense  of  feeling.    But  an  intelligent  and  experienced 
diver  would  probably  find  no  difficulty  in  determining  the 
forms  and  dimensions  of  the  submerged  subjects  of  his 
examination.    In  a  word,  I  can  perceive  no  sufficient  reason 
for  repudiating  the  evidence  of  the  witness  Kooney.    That 
this  testimony  has  an  important  bearing  oq  a  vital  question 
connected  with  this  controversy^  is  too  clear  for  doubt.   It 
throws  a  strong  light  on  the  inquiry  as  to  the  actual  posi- 
tion of  the  boats  at  the  moment  of  collinon,  and  the  prob- 
able angle  at  which  the  Goody  Friends  approached  and  ran 
into  the  South  Bend.    And  thus  viewed,  it  relieves  the 
case  from  some  of  the  doubts,  in  which  the  other  evidence 
involved  it. 

It  is  too  clear  for  controversy,  that  although  the  previous 
navigation  of  the  South  Bend  was  faulty,  and  she  was  not 
in  the  proper  place  of  a  descending  boat,  yet  if  it  was  in 
the  power  of  the  other  boat  to  have  avoided  the  collision, 
and  from  negligence  or  want  of  skill  her  pilot  failed  to  do 
so,  she  must  be  held  responsible  for  the  consequences.  It 
is  a  paramount  law  of  navigation,  that  a  collision  must  be 
avoided  when  it  is  practicable  to  avoid  it  That  one  boat  has 
been  guilty  of  errors  or  faults  will  not  justify  another  boat 
in  the  infliction  of  an  injury  to  her,  unless  it  was  the  result 
of  an  inevitable  necessity.  If,  therefore,  in  the  present  case, 
the  pilot  of  the  Goody  Friends,  as  these  boats  neared  each 
other,  and  the  danger  of  a  collision-  was  imminent,  n^* 
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lected  any  measare  of  precaution  within  his  power,  which, 
if  resorted  to,  would  have  prevented  it,  or  rendered  it  harm- 
less, his  boat  must  bear  a  portion  of  the  responsibility  of 
the  injury. 

As  before  noticed,  the  respondents*  theory  of  the  collision 
is  that  the  South  Bend  suddenly  came  out  from  the  Ten- 
nessee shore,  and  steered  nearly  straight  across  the  river, 
striking  the  Goody  Friends  nearly  at  right  angles.  But 
Booney's  evidence  clearly  contradicts  this  theory.  It  is 
impossible  the  break  he  describes  could  have  been  made  in 
that  way.  On  such  a  supposition,  the  break  would  have 
been  made  in  the  starboard  side  of  the  Goody  Friends  by 
the  stern  of  the  South  Bend  striking  and  cutting  into  her, 
whereas,  the  break  was  on  the  larboard  side  of  the  South 
Bend,  between  the  fire-doors  and  the  forward  hatch.  This 
strongly  sustains  the  claims  asserted  by  the  libellants.  The 
South  Bend  must  have  been  pointed  down  stream  at  the 
time,  quartering,  perhaps,  toward  the  bar,  and  while  in  this 
position  the  Goody  Friends  must  have  struck  her,  with 
force  sufficient,  and  at  such  an  angle,  as  to  have  made  the 
clean  inward  cut  described  by  Rooney.  This  conclusion  is 
fortified  by  the  fact  which  is  clearly  proved,  that  the  South 
Bend,  at  least  three  minutes  before  the  collision,  had  been 
backed,  and  had  very  little,  if  any,  headway  when  struck. 
On  the  other  hand,  it  is  dearly  established  that  the  head- 
way of  the  Goody  Friends  had  not  been  checked,  and  that 
the  entire  force  expended  in  the  collision  proceeded  from 
her. 

And  now  the  question  presented  is,  was  it  in  the  power 
of  the  pilot  of  the  Goody  Friends  to  have  prevented  the 
collision  by  stopping  and  backing  his  boat  at  the  proper 
time  ?  In  this  connection,  it  may  be  remarked  that  it  is  in 
accordance  with  the  expressed  opinion  of  one  witness,  sus- 
tained by  the  strong  probabilities  of  the  case,  that  if  the 
latter  boat  had  stopped  and  backed  as  soon  as  did  the  South 
Bend,  either  the  collision  would  not  have  occurred,  or,  if 
it  did  occur,  would  have  produced  no  injury  to  either  boat 
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The  witneBseSy  Harrison  and  Logan,  who  were  in  the 
pilot-house,  saj  they  did  not  notice  when  the  Sonth  Bend 
started  across  from  the  Tennessee  side.  This  certainly 
proves  a  want  of  vigilance  on  their  part.  It  was  their  duly 
to  have  watched  every  movement  of  the  descending  boat 
till  all  danger  of  collision  had  passed  away.  But  a  still 
more  glaring  neglect  of  duty  is  found  in  the  fsict  that  when 
they  became  aware  that  the  South  Bend  was  croeung 
toward  them,  and  that  there  was  danger  of  a  collision,  they 
waited  one  minute  before  the  order  was  given  to  stop  and 
back.  Now,  if  the  Goody  Friends  was  running  at  the  rate 
of  seven  miles  an  hour,  she  would  have  run  about  two 
hundred  yards  in  that  minute,  and  would  have  been  by  that 
distance  nearer  the  other  boat  than  when  the  danger  was 
perceive^.  The  value  of  one  minute  of  time,  under  these 
circumstances,  can  be  readily  appreciated.  If  the  order  to 
back  had  been  given  and  obeyed  one  minute  sooner,  the 
headway  of  the  boat  would  have  been  nearly,  if  not  wholly, 
checked,  and  this  disastrous  collision  would  have  been 
prevented.  When  the  order  was  given,  the  boats  were  so 
near  that  the  engineer  of  the  Goody  Friends  states  there 
was  no  time  to  back,  and  that  his  engine  was  not  reversed. 
I  can  come  to  no  other  conclusion  than  that  this  delay  in 
backing  was  the  immediate  cause  of  the  collision,  and  that 
there  is  nothing  in  the  facts  of  the  case  which  excuse  it 
It  involved  the  omission  of  a  plain  duty,  and  was  not 
a  merely  harmless  error. 

In  addition  to  the  evidence  referred  to,  sustaining,  in  my 
judgment,  the  conclusion  that  there  was  a  culpable  want  of 
promptness  in  stopping  and  backing  the  G^dy  Friends, 
there  are  two  collateral  considerations  which  have  signifi* 
cance  as  warranting  the  presumption  of  fault  in  the  man- 
agement of  that  boat.  The  first  is,  that  there  was  no 
sufBlcient  lookout  or  watch  on  her  deck  prior  to  and  at  the 
time  of  the  collision ;  and  second,  that  the  pilot  was  not 
competent  or  trustworthy. 
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As  to  the  first  point  stated,  there  is  no  controversy  as  to 
the  facts.  It  appears  clearly  from  the  evidence,  that  from 
the  time  the  hoats  came  in  sight  xintil  after  the  collision, 
there  was  no  one  on  the  deck  of  the  Goody  Friends,  ex- 
cept Harrison,  the  pilot,  and  Logan,  and  they  were  both  in 
the  pilot-house.  Although  the  night  was  very  dark,  and 
the  signals  had  given  notice  that  a  boat  was  approaching, 
the  master  was  in  his  berth,  and  was  only  roused  from  his 
slumbers  by  the  crash  of  the  collision.  The  mate,  whose 
watch  it  was,  had  deserted  his  post  on  deck,  and  was  be- 
low warming  himself  at  the  stove,  apparently  giving  no 
attention  whatever  to  the  navigation  of  the  boat.  Now, 
it  has  been  several  times  ruled  by  the  Supreme  Court,  and 
recognized  by  this  court  as  law  in  collision  cases,  that  it  is 
not  enough  that  there  is  a  pilot  in  the  wheel-house,  but 
there  must  be  some  one  on  deck  charged  with  the 
special  duty  of  keeping  a  vigilant  lookout,  and  that  his 
proper  position  is  not  in  the  wheel-house,  but  on  the  for- 
ward part  of  the  deck  wheria  the  best  opportunity  is  offered 
for  observing  approaching  and  passing  boats,  and  who  will 
be  able  to  communicate  promptly  to  the  pilot  sach  informa- 
tion as  he  may  need  to  insure  the  safety  of  his  boat.  The 
cases  sustaining  this  rule  have  been  so  often  cited  by  this 
court  as  to  render  a  special  reference  to  them  altogether  un- 
necessary. The  importance  and  pertinency  of  the  rule,  as 
applicable  to  the  case  before  the  court,  will  be  apparent 
from  the  fact  stated  by  Harrison  and  Logan  as  the  only 
reason  for  not  having  sooner  given  the  order  to  back,  that 
in  the  wheel-house  the  view  of  the  South  Bend  was  tem- 
porarily intercepted  by  one  of  the  chimneys  of  the  Goody 
Friends,  so  that  they  were  unable  to  determine  the  exact 
course  of  the  former  boat.  While  it  is  most  probable  this 
fact  is  stated  as  a  mere  excuse  for  the  delay  which  oc- 
curred in  giving  the  order  to  back,  it  is  obvious  that  if  sach 
a  difficulty  had  any  existence  in  fact,  it  would  have  been 
obviated  by  the  vigilance  of  a  faithful  lookout  stationed 
on  the  forward  part  of  the  deck. 
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In  regard  to  the  incompetency  of  the  pilot  Harrison, 
there  are  some  pertinent  facta  in  evidence.    It  is  in  proof 
that  he  has  a  good  deal  of  experience  and  knowledge  as  a 
pilot,  and  in  former  years  was  regarded  as  entirely  com- 
petent and  trustworthy  in  his  profession ;  bat  for  several  yean 
past  his  habits  have  been  those  of  a  very  intemperate  man, 
and  as  a  result  of  his  habits  he  has  not  been  able  to  find 
regal  ar  employment  as  a  pilot.    This  fact,  of  itself  casts 
suspicion  on  hia  competency  and  trustworthiness.    In  ad- 
dition to  this,  it  is  proved  that  he  was  in  a  state  of  great 
excitement  when  he  went  aboard  of  the  Gk)ody  Friends  at 
Memphis,  in  the  evening  of  the  12th  of  December,  and 
was  then,  as  some  of  the  witnesses  thought,  in  a  state  of 
intoxication.    It  is  also  proved  that  he  was  continaonsly 
on  duty  as  pilot  from  the  time  the  boat  left  Memphis,  be- 
tween seven  and  eight  o'clock  in  the  morning,  until  the 
occurrence  of  the  collision  the  next  morning,  between  five 
and  six  o'clock,  with  the  exception  of  some  seven  or  eight 
miles,  daring  the  running  of  which  Logan  had  charge  of 
the  wheel,  but  Harrison  stood  by  his  side  in  the  wheel- 
house.     It  is  also  proved  by  a  witness,  who  was  master  of 
a  boat  which  passed  the  Goody  Friends  during  the  night, 
that  his  attention  was  drawn  to  her  by  the  wildness  and 
unsteadiness  of  her  movements. . 

It  may  be  proper  to  remark,  that  the  facts  that  there  was 
no  sufBlcient  lookout  on  the  Goody  Friends,  and  the  doubt- 
ful competency  and  trustworthiness  of  the  pilot,  are  not 
referred  to  as  conclusive  evidence  that  the  fault  of  this  col- 
lision is  to  be  charged  to  that  boat.  They  would  not  be  saffi- 
cient  to  repel  or  overcome  clear  evidence  that  the  collision 
was  due  solely  to  the  mismanagement  of  the  other  boat. 
But,  in  the  light  of  the  authorities  referred  to,  they  justify 
a  prima  facie  presumption  of  fault,  and  make  it  incumbent 
on  the  party  against  whom  this  presumption  arises,  to  repel 
it  by  clear  proof  that  the  fault  was  on  the  other  side. 

As  already  intimated,  the  facts  in  this  case  prove  with 
reasonable  certainty  that  there  were  faults  in  the  manage- 
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ment  of  both  of  these  boats,  and  that  it  is  a  proper  case  tor 
the  division  of  the  damages  which  resulted  from  the  col- 
lision. The  specific  acts  of  unskill fulness  and  negligence 
fairly  chargeable  to  each,  may  be  briefly  stated  as  follows : 

The  pilot  of  the  South  Bend  wasan  fault :  first,  in  cross- 
ing toward  the  bar  on  the  Arkansas  side,  and  attempting 
to  descend  at  or  near  the  place  of  an  ascending  boat,  in 
violation  of  the  signals  which  had  been  given,  and  of  the 
usages  of  navigation  applicable  to  that  .part  of  the  river ; 
second,  if  he  misapprehended  the  signals  and  supposed  them 
to  have  been  different  from  what  the  evidence  shows  they 
were,  he  was  in  fault  in  not  having  sooner  ascertained  his 
mistake,  and  in  not  stopping  his  boat  at  once,  and  calling 
for  a  repetition  of  the  signals  to  ascertain  what  was  desired 
and  intended  by  the  ascending  boat. 

The  pilot  of  the  Goody  Friends  was  also  in  fault: 
first,  in  not  exercising  a  proper  vigilance  in  correcting  the 
apparent  misapprehension  in  regard  to  the  signals,  by  stop- 
ping his  boat  in  time  and  repeating  his  signals  until  there 
should  be  right  understanding  between  the  boats ;  second^ 
in  continuing  under  full  headway  until  the  boats  were  so 
near  that  a  collision  was  inevitable,  and  neglecting  to  give 
the  order  to  back  until  from  the  close  proximity  of  the 
boats  it  was  impossible  to  execute  it ;  third,  it  is  clear  from 
the  evidence,  that  there  was  no  one  on  the  deck  of  the 
Goody  Friends  for  some  time  prior  to,  and  at  the  time  of 
the  collision,  charged  with  the  special  duty  of  keeping  a 
vigilant  lookout,  and  giving  the  pilot  timely  information 
of  any  obstruction,  difficulty,  or  danger  in  the  navigation 
of  his  boat. 

A  decree  will  therefore  be  entered  on  the  basis  of  mutual 
fault.  But  as  it  appears  there  was  some  injury  sustained 
by  the  Goody  Friends,  and  also  some  detention  resulting 
from  the  collision,  in  relation  to  which  I  am  not  aware 
that  there  is  any  evidence  before  the  court,  the  court  will 
either  now  hear  the  evidence,  or  refer  it  to  a  commissioner 
to  ascertain  the  injury  suffered  by  that  boat.    If,  however, 
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the  coansel  can  agree  upon  the  amount,  it  will  supersede 
the  necessity  of  either  course.  This  amount  will  be  de- 
ducted from  the  loss  sustained  by  the  libellants,  and  a 
decree  will  be  entered  against  the  Goody  Friends  for  one- 
half  of  the  balance,  with  interest  from  the  date  of  the  col- 
lision. 


(district  court.) 
Chablbs  H.  Oolliks  bt  al.  v.  Steamboat  Fort  W^aynb. 

A  salrage  service,  in  raiting  and  preserving  a  steamboat  sunk  in  the  Mis- 
sissippi river,  has  a  priority  of  lien  over  claims  for  wages  earned  and 
supplies  furnished  before  the  accident. 

A  salvor  Is  favored  in  law,  on  the  assumption  that  without  his  service  the 
res  might  have  been  wholly  lost. 

If  the  salvage  service  is  rendered  under  a  previous  special  agreement,  fairly 
made,  stipulating  for  a  compensation  contingent  on  the  success  of  the 
salvor's  efforts,  it  will  be  recognised  in  admiralty  as  creating  a  valid 
lien. 

But  if  there  are  prior  lien-holders,  not  parties  to  such  agreement,  they  are 
not  concluded  as  to  the  amount  of  compensation  agreed  to  be  paid,  and 
a  court  of  admiralty  may  inquire  into  the  reasonableness  of  the  com- 
pensation, and  make  such  allowance  as  may  be  equitable. 

The  lien  of  seamen  for  wages  earned  prior  to  the  accident  is  not  absolutely 
extinguished  thereby,  but  continues  subject  to  the  salvor's  lien. 

The  salvage  agreement  having  stipulated  for  a  compensation  of  twenty- 
live  per  cent,  on  the  value  of  the  boat,  assumed  in  the  policy  of  insur- 
ance at  $18,000,  and  it  appearing  that  the  actual  Talue  did  not  exceed 
$9,000,  the  sum  claimed  for  salvage  is  unreasonable,  under  the  circum- 
stances of  the  case,  and  subject  to  reduction  by  the  court. 

An  insurance  company  having  paid  their  quota  for  the  salvage  service^  and 
having  made  advances  for  the  necessary  repairs  of  the  boat  after  being 
raised,  the  owners  having  no  means  or  credit  by  which  to  make  the 
repairs,  have  a  maritime  lien  at  leaft  to  the  extent  of  such  repairs- 

A  due-bill  given  by  the  master  in  the  name  of  the  owners  for  the  amount 
of  such  repairs,  reciting  that  they  were  necessary,  and.  that  the  ad- 
rances  therefor  were  on  the  credit  of  the  boat,  is  conclusive  on  the 
owners,  unless  impeached  for  fraud,  and  constitutes  a  valid  lien. 
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Claims  for  wages  earned  after  the  Ifbat  was  repaired,  have  an  equality  of 
lien  with  that  for  advances  made  for  repairs. 

The  Tort  Wayne  having  been  enrolled  at  Cinoinnati  as  of  that  place,  and 
two  of  the  owners  residing  in  the  State  of  Ohio,  one  of  whom  was  the 
managing  owner,  the  boat  was  properly  enrolled  there,  and  that  was 
the  home  port  of  the  boat,  although  •  majority  of  the  owners  resided 
in  the  State  of  Pennsylvania,  and  claimants,  therefore,  for  stores  and 
supplies  furnished  at  Cincinnati  have  no  lien  on  the  boat  therefor. 

Debts  incurred  in  building  a  boat  are  presumed  to  be  based  on  the  personal 
credit  of  the  owners,  and  do  not  import  a  maritime  lien.  And  this 
doctrine  is  not  affected  by  the  fact  that  such  debts  are  declared  to  be  a 
lien  by  the  law  of  the  State  in  which  the  boat  was  built. 

Lincoln^  Smith  ^  Wamoekj  for  libellants. 

Dodd  ^  Huston,  for  respondents. 

Opinion  op  the  Court  : 

The  statics  of  this  case,  with  the  numerous  and  somewhat 
complicated  questions  involved,  will  be  sufBleientlj  intelli- 
gible from  the  following  brief  statement.  On  April  16, 
1861,  at  the  instance  of  Charles  H.  Collins,  the  libel- 
lant,  the  steamboat  Fort  Wayne,  was  arrested  at  the  port  of 
Cincinnati  by  process  from  this  court.  The  claim  of  Col- 
lins, as  set  forth  in  his  libel,  is  for  stores  and  supplies 
furnished  on  the  credit  of  the  boat  at  Pittsburg,  in  the 
State  of  Pennsylvania,  from  June  20,  1859,  to  January 
28, 1861.  Subsequently  to  the  seizure  of  the  boat,  numer- 
ous interveners  have  filed  claims,  which,  without  refer- 
ence to  any  question  of  the  priorities  of  their  liens,  may 
be  classified  under  the  following  heads :  1.  Wages  earned 
before  the  sinking  and  repair  of  the  boat ;  2.  Wages  earned 
subsequently;  8.  Stores  ^nd  supplies  furnished  at  Pitts- 
burg, Cincinnati,  Cairo,  and  St.  Louis,  both  before  and 
after  the  boat  was  sunk;  4.  Lighterage,  and  the  hire  of  a 
tow-boat  at  Louisville ;  5.  Building  debts  incurred  at  Pitts- 
burg ;  6.  Salvage  service  by  the  Missouri  Wrecking  Com- 
pany in  raising  the  boat ;  7.  Repairs  by  the  Eureka  Insu- 
rance Company  after  the  boat  was  raised. 
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By  an  interlocatorj  decree  of  this  court,  entered  Apri) 
23,  1861)  the  boat  was  sold  at  pablic  sale  bj  the  mar- 
shal, at  Cincinnati,  for  f 8,650,  which  sum  has  beeii  paid 
into  the  registry,  subject  to  the  order  of  the  court  for  its 
distribution.  And  by  agreement  of  the  proctors  of  the 
parties,  the  claims  for  wages  accruing  after  the  boat  was 
raised,  repaired,  and  fitted  for  navigation,  have  been  paid. 
There  yet  remains  in  the  registry  about  f  2,500,  for  distri- 
bution to  the  claimants  as  their  rights  and  priorities  may 
be  determined  by  the  court. 

The  first  claim  to  be  considered  will  be  that  of  the  Mis- 
souri Wrecking  Company.  And  one  of  the  questions 
involved  in  it  is,  whether  it  has  a  priority  of  lien  over 
claims  arising  prior  to  the  salvage  service  rendered  by  that 
company.  In  their  libel,  they  allege,  in  substance,  that  on 
February  20,  1861,  the  Fort  Wayne,  in  a  trip  from  New 
Orleans  to  Cincinnati  and  Pittsburg  with  a  large  cargo, 
struck  a  log  in  the  Mississippi  river,  near  the  foot  of  Island 
Ko.  16,  and  was  so  injured  thereby  as  to  sink  and  become 
a  total  wreck;  that  the  owners  and  underwriters,  being 
unable  to  save  the  boat  or  cargo,  requested  the  Missouri 
Wrecking  Company  to  take  possession  of  the  wreck  and 
the  cargo  as  salvors,  and,  if  practicable,  to  save  the  same, 
agreeing  to  pay  the  company  twenty-five  per  cent  on  the 
value  of  the  boat,  estimated  in  the  policy  of  insurance  at 
118,000 ;  that  the  company,  by  its  agents,  immediately  re- 
paired to  the  wreck  with  their  boats  and  machinery,  and 
began  their  operations  the  24th  of  February,  and  on  the 
6th  of  March  had  succeeded  in  raising  the  boat  and  a  good 
part  of  the  cargo,  and  on  the  18th  of  March  delivered  the 
boat  at  Mound  City,  near  Cairo,  for  repairs. 

The  libel  of  the  wrecking  company  also  alleges  that 
the  company  is  a  corporation  with  a  large  capital  invested 
in  boats  and  machinery  for  saving  wrecked  boats  and  thdr 
cargoes ;  prepared,  equipped,  and  manned  for  such  service, 
and  of  litttle  value  for  any  other  purpose ;  and  that  the 
Fort  Wayne  could  not  have  been  raised  or  saved  by  any 
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other  agency.  It  is  also  averred  that  the  charge  of  the 
company  is  reasonable,  and  in  accordance  with  their  usage, 
and  that  there  is  now  due  them  for  their  services  the  sum 
of  f  1,500,  for  which  they  ask  a  decree. 

Without  reciting  the  evidence  proving  the  salvage  service 
rendered  by  the  wrecking  company,  it  will  be  sufficient 
to  say  that  it  fully  sustains  all  the  material  allegations  of 
their  libel.  It  is  proved  that  one  of  the  boats  of  the  com- 
pany, called  the  Submarine  No.  7,  fitted  out  with  powerful 
pumps,  diving-bells,  and  all  other  necessary  appliances,  with 
a  full  complement  of  officers  and  hands,  repaired  to  the 
wreck  of  the  Fort  Wayne,  upon  the  application  of  Capt. 
Barr,  the  master  of  that  boat,  and  that  a  contract  for  rais- 
ing the  wreck,  and  saving  the  cargo,  was  signed  by  him  in 
behalf  of  the  owners  and  insurers,  by  which  the  company, 
if  successful,  were  to  be  paid  twenty-five  per  cent,  on  the 
value  of  the  boat  as  estimated  in  the  policy  of  insurance. 
It  is  also  clearly  proved  that  from  the  situation  of  the 
wreck  there  was  danger  of  its  immediate  destruction,  and 
the  consequent  loss  of  the  entire  cargo.  The  deck  of  the 
boat  was  badly  twisted  and  strained,  and  there  was  a  large 
hole  or  opening  in  its  side ;  and  as  the  current  was  swift, 
and  the  river  rapidly  riBing  at  the  time,  the  witaeases  agree 
in  saying  the  boat  would  have  gone  to  pieces  in  a  short 
time,  and,  with  the  cargo,  would  have  been  a  total  loss.  It 
is  also  proved  that  the  company  were  occupied  in  the 
service  from  the  24th  of  February  until  the  6th  of  March, 
and  that  the  actual  expense  of  raising  the  boat,  and  deliver- 
ing it,  with  the  cargo,  at  Mound  City,  was  not  less  than 
12,000.  It  also  appears  that  the  value  of  the  cargo  saved, 
from  actual  sale,  was  $6,761,  and  that  by  the  contract  the 
company  were  to  receive  thirty  per  cent,  on  the  value, 
making  $2,028,  which,  with  the  twenty-five  per  cent,  on 
the  estimated  value  of  the  boat — $18,000 — made  an  aggre- 
gate for  salvage  service  of  $6,528.  Of  the  $4,500  claimed 
by  the  company  for  raising  the  boat  and  taking  it  to  Mound 
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City,  they  admit  the  payment  of  f 3,000,  leaving  a  balance 
now  claimed  as  unpaid  of  f  1,500. 

These  are  all  the  material  facts  connected  with  the  alleged 
salvage  service  which  it  is  necessary  to  notice.  On  these 
facts,  it  is  insisted  by  the  proctor,  who  resists  the  allowance 
of  this  claim :  1.  That  this  is  not  a  salvage  service,  and 
that  the  wrecking  company  are  not  salvors  in  the  sense 
of  having  a  priority  of  lien,  for  the  reason  that  the  service 
was  rendered  under  a  special  agreement  between  the 
parties ;  2.  That  if  there  was  a  meritorious  salvage  service, 
the  sum  claimed  is  unreasonably  large,  and  that  the  equity 
of  the  case  requires  its  reduction. 

It  may  be  remarked  here  that  it  does  not  admit  of  doubt, 
nor  is  it  controverted  in  this  case,  that  if  there  has  been  a 
salvage  service  rendered  by  the  wrecking  company  within 
the  meaning  of  the  maritime  law,  it  imports  a  lien  in  their 
favor  which  has  priority  over  claims  for  wages  earned,  or 
supplies  furnished,  before  the  sinking  of  the  boat    This  is 
well-established  law,  and  has  its  basis  in  obvious  principles 
of  justice  and  reason.  'Meritorious  salvors  stand  in  the 
front  rank  of  privilege,  and  the  rights  of  those  having 
liens  before  the  salvage  service  must  be  secondary  to  those 
having  a  salvage  claim.    This  principle  is  well  stated  in 
Coote's  Admiralty  Practice.    The  author  says,  page  116 : 
^^The  suitor  in  salvage  is  highly  favored  in  law,  on  the 
assumption  that,  without  his  assistance,  the  res  might  have 
been  wholly  lost.    The  service  is,  therefore,  beneficial  to 
all  parties  having  either  an  interest  in,  or  a  claim  to,  the 
ship  and  her  freight  and  cargo."    And  again,  page  117,  it 
is  laid  down,  that  ^'salvage  is  privileged  before  the  original 
or  prior  wages  of  the  ship's  crew,  on  the  ground  that  they 
are  saved  to  them  as  much  as,  or  eadem  roHone  qua^  the 
ship  is  saved  to  their  owners."    This  doctrine  is  so  well 
settled,  both  by  the  English  and  American  authorities,  that 
it  is  useless  to  multiply  citations. 

I  proceed,  therefore,  to  notice  the  question  whether  there 
can  be  a  salvor's  lien  or  a  salvor's  compensation^  if  the 
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service  has  been  rendered  under  a  special  contract.  There 
would  seem  to  be  no  doabt  on  this  point,  but  as  it  has  been 
controverted  in  the  argument,  I  will  refer  to  some  of  the 
authorities  bearing  upon  it.  These  clearly  settle  the  doc- 
trine, that  it  is  not  less  a  salvage  service,  if  performed  under 
an  agreement  to  pay  and  accept  a  stipulated  sum,  if  the 
service  is  successful.  In  Flanders  on  Maritime  Law,  page 
881,  it  is  said :  ^^  Where  there  has  been  a  definite,  distinct 
agreement,  with  ample  time  for  the  parties  to  consider  what 
they  are  doing,  and  no  advantage  has  been  taken  of  the 
circumstances  of  distress  in  which  one  party  is  placed,  sach 
an  agreement,  so  entered  into,  a  court  of  admiralty  will 
not  disturb."  And  in  Conkling's  U.  S.  Admiralty,  vol. 
1,  page  851,  the  author  says:  ^' Neither  is  it  important 
whether  the  service  was  rendered  spontaneously  or  by  re- 
quest ;  or,  whether  in  a  case  of  a  previous  contract,  the  rate 
or  amount  of  compensation  for  the  labor  and  services  to  be 
performed  was  agreed  upon,  or  left  to  be  determined  by  the 
quantum  meruerunt  The  service,  whether  rendered  spon- 
taneously or  by  request,  is  a  salvage  service,  and  the  con- 
tract, if  there  is  one,  is  a  salvage  contract,  and  the  compen- 
sation a  salvage  compensation." 

In  the  case  of  the  JEmtUov^y  1  Sumner,  207,  Judge  Story 
says  on  this  subject :  *^  I  take  it  to  be  very  clear  that  when 
the  service  has  been  rendered  under  circumstances  which 
establish  that  the  parties  have  volantarily,  and  without  any 
controlling  necessity  on  the  side  of  the  proprietors  of  the 
property  saved,  or  tlieir  agents,  entered  into  a  contract  for 
a  fixed  compensation,  or  upon  the  ordinary  terms  of  a  com- 
pensation for  labor  and  services  quantum  meruerunt^  in 
either  case  it  does  not  alter  the  nature  of  the  service  as  a 
salvage  service,  but  only  fixes  the  rule  by  which  the  court 
is  to  be  governed.  It  is  still  a  salvage  service  and  a  salvage 
compensation. 

The  same  doctrine  is  distinctly  asserted  in  the  case  of 
the  Independence^  2  Curtis,  850,  in  which  the  learned  judge 
flays :  ^  I  do  not  intend  to  be  understood,  however,  that  a 
81 
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case^  in  which  a  contract  exists,  may  not  also  be  a  case  of 
salvage.  The  parties  maj  agree  on  the  amount  of  a  sal- 
vage compensation,  or  on  the  principles  on  which  it  ahall 
be  adjusted ;  and  such  agreement  fairly  made,  no  advan- 
tage being  taken  of  ignorance  or  distress,  are  readily  up- 
held by  courts."  The  exception  to  this  rule,  stated  by  the 
learned  judge  in  the  same  case,  is  what  it  is  stipulated  in 
the  contract,  that  the  party  rendering  the  service  shall 
receive  a  fixed  sum,  whether  the  property  is  lost  or  saved. 
Such  a  contract  will  not  be  recognized  by  a  court  of  ad- 
miralty as  importing  a  maritime  salvage  service. 

And  in  the  case  of  The  True  Blue^  9  Eng.  Ad.  177,  the 
court  state  the  law  on  this  subject  as  follows:  ^^Kow,I 
entertain  no  doubt  whatever  that  an  agreement  of  this 
description  can  be  legally  made  b^tween  the  master  of  a 
vessel  in  distress  and  persons  affording  salvage  assistance: 
provided,  there  be  a  clear  understanding  of  the  nature  of 
the  agreement ;  that  it  is  made  with  fairness  and  impar- 
tiality to  all  concerned;  and  that  the-parties  to  it  are  com- 
petent to  form  a  judgment  as  to  the  obligations  to  which 
they  are  binding  themselves.  Such  an  agreement,  I  feel  no 
hesitation  to  pronounce,  would  be  a  binding  instrument,  not 
to  be  disturbed  by  the  judgment  of  this  court" 

Without  referring  to  other  authorities  on  this  point,  it 
seems  to  be  well-settled  law  that  a  special  agreement  for  a 
salvage  service,  under  the  conditions  above  stated,  will  be 
regarded  as  valid  in  a  court  of  maritime  jurisdiction.  But 
it  is  still  a  question  arising  from  the  posture  of  this  case, 
whether  other  persons  not  parties  to  the  agreement,  but 
parties  in  interest,  are  concluded  by  it  in  respect  of  the  sum 
agreed  on  as  the  compensation  for  the  .salvage  service. 
The  agreement  is  signed  by  the  master  of  the  Fort  Wayne 
for  the  owners  and  underwriters,  and  by  the  wreokiog 
company.  So  far  as  their  interests  are  concerned,  in  the 
absence  of  circumstances  invalidating  the  entire  agreement, 
the  court  might  well  hesitate  to  interfere  with  the  amount 
of  compensation  stipulated  to  be  paid.    But  there  are 
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men,  not  parties  to  that  agreement,  who  have  claims  for 
wages  earned  prior  to  the  accident  to  the  boat ;  and  as  to 
these,  equity  requires  they  should  not  be  placed  in  a  worse 
condition  than  they  would  be  if  the  salvage  service  had  been 
spontaneous  and  not  by  special  agreement.  It  is  the  obvi- 
ous duty  of  the  court  to  protect  their  interests  as  far  as  it 
may  be  practicable.  They  had  an  unquestioned  superior 
lien  for  their  wages  prior  to  the  sinking  of  the  boat;  and 
their  lien,  though  suspended  by  that  accident,  revived  and 
attached  after  the  boat  was  raised  and  repaired,  subject  to 
the  lien  of  the  salvors,  aud  those  who  made  the  advances 
for  repairs.  In  other  words,  if  the  claims  for  salvage  and 
repairs  were  less  than  the  fair  value  of  the  boat  after  being 
raised  and  repaired,  the  prior  lien-holder  would  have  a  legal 
claim  to  the  extent  of  such  difference.  Now,  the  evidence 
is  that  in  February,  1861,  when  this  accident  occurred,  the 
Fort  Wayne  was  worth  from  ((8,000  to  f  9,000,  and  that 
after  being  raised  and  repaired,  even  in  the  depressed  con- 
dition of  the  steamboat  business  at  that  time,  it  would 
have  sold  at  Cairo  for  about  (6,000.  This  statement  shows 
conclusively,  that  allowing  a  fair  compensation  for  the  sal- 
vage service  and  the  repairs,  there  was  something  to  which 
the  prior  lien  for  wages  could  attach. 

The  argument  urged  against  this  view  is,  that  when  the 
Fort  Wayne  rested  as  a  mere  wreck  on  the  bottom  of  the 
Mississippi,  it  was  wholly  valueless,  and  could  not  therefore 
be  the  subject  of  a  lien.  True,  the  admitted  doctrine  of 
the  maritime  law  is,  th^t  freight  is  the  mother  of  wages ;  and 
where  there  has  been  a  total  destruction  of  a  vessel,  there 
is  no  res  to  which  the  seaman's  lien  can  attach,  and  there 
can  therefore  be  no  proceeding  in  rem.  But  it  is  equally 
well  settled,  that  if  any  part  of  the  vessel  is  saved,  this 
lien  adheres  to  it,  even  to  the  last  plank.  And,  if  the 
wreck  is  restored  and  rendered  valuable,  the  lien  exists, 
subject  to  the  superior  lien  of  those  by  whose  labor  or 
money  the  value  has  been  created.  The  following  are  some 
of  the  authorities  which  afiirm  this  principle:  1  Hagg. 
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Ad.  227 ;  9  Eag.  Ad.  120 ;  7  Law  Rep.  522 ;  1  Newberry 
Ad.  195;  2  Parsons'  Mar.  Law,  591;  2  Conkling's  Ad. 
105, 106. 

I  can  not  hesitate  in  the  condasion,  that  the  accident  by 
which  the  Fort  Wayne  was  sank,  affected  only  sub  mode 
the  rights  of  those  having  prior  liens,  not  being  parties  to 
the  salvage  agreement.  So  far  as  this  agreement  assumes 
a  valuation  of  the  boat,  and  fixes  a  rate  of  compensation 
based  on  such  valuation,  the  court  may  inquire  whether 
from  the  facts  in  proof,  the  compensation  for  the  salvage 
service  is  fair  and  equitable. 

In  this  inquiry,  I  have  no  desire  to.  deprive  these  salvors 
of  a  liberal  reward  for  their  labors  in  the  rescue  and  preBr 
ervation  of  this  property.  Meritorious  suitors  in  salvage 
have  a  favorable  standing  in  maritime  courts,  and  it  cer- 
tainly has  not  been  the  error  of  those  courts  that  their 
allowances  for  salvage  services  have  been  meted  out  with  a 
stinted  or  niggardly  hand.  And  it  must  be  conceded, 
there  are  features  in  the  service  rendered  by  the  wrecking 
company  calling  for  a  liberal  allowance.  It  is  worthy  of 
remark,  however,  that  the  liberal  spirit  which  has  actuated 
judges  and  courts  in  their  action  on  salvage  claims  had  its 
origin  in  cases  connected  with  the  commerce  and  naviga- 
tion of  the  ocean,  which  generally  involves  severe  toil  and 
exposure  and  great  peril  of  life.  Where  these  elements  of 
the  service  are  apparent,  the  great  interests  of  commerce 
and  a  laudable  appreciation  of  heroic  actions  often  demand 
a  rate  of  compensation  bearing  no  proportion  to  the  time 
occupied  or  the  labor  performed  in  the  service. 

But  in  this  case,  these  features  of  a  salvage  service  do 
not  appear.  The  service  was  performed  on  the  Mississippi 
river,  and  did  not  involve  the  usual  hazards  of  a  service  on 
the  ocean.  Yet  it  was  effective  and  valuable,  and  in  some 
of  its  aspects  justifies  a  liberal  allowance  to  the  salvors. 
The  Missouri  Wrecldng  Company  has  been  incorporated 
by  an  act  of  the  legislature  of  Missouri.  Their  object  is  to 
save  boats  and  other  property  in  peril  on  the  Ohio  and 
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Mississippi  rivers  for  compensation.  The  company  have  a 
capital  of  (200,000,  and  have  provided  at  a  heavy  expendi* 
ture  of  money  the  necessary  boats  and  machinery  for  the 
prompt  and  effective  prosecution  of  their  business.  It  has 
been  in  existence  some  years,  and  has  had  a  virtual  monop- 
oly of  the  wrecking  business  since  it  has  been  in  being. 
Thongh  the  main  object  of  the  stockholders  doubtless  is 
their  pecuniary  profit,  their  operations  have  been  greatly 
beneficial  to  the  commerce  of  the  West  Their  expensive 
boats  and  machinery  are  admirably  adapted  to  rescue 
property  from  loss  and  destruction ;  and  in  many  cases  they 
have  been  snecessful  where  all  other  agencies  wgnld  fail. 
In  the  case  of  the  Fort  Wayne,  the  evidence  makes  it  cer- 
tain that  the  boat  and  cargo  would  have  been  a  total  loss 
but  for  the  means  used  for  their  rescue.  Ten  days  of 
arduous  labor,  involving  doubtless  some  hardships  and  some 
peril  of  life,  were  occupied  in  raising  the  boat  and  securing 
the  cargo.  There  was  an  actual  outlay  in  the  performance 
of  the  service  of  not  less  than  $2,000.  Added  to  this,  it 
may  be  noticed  that  the  compensation  was  contingent  on 
the  success  of  their  efforts  to  save  the  property. 

But  giving  due  weight  to  these  facts,  I  can  not  resist  the 
conviction,  that  as  between  those  having  prior  liens  and 
the  wrecking  company,  the  amount  claimed  and  due  by  the 
Btrict  terms  of  the  agreement  exceeds  a  just  remuneration 
for  the  service.  The  agreement,  as  before  stated,  assures 
to  the  company  twenty-five  per  cent,  on  the  valuation  of 
the  boat)  which  is  assumed  in  the  policy  of  insurance  at 
$18,000,  and  thirty  per  cent,  on  the  value  of  the  cargo,  as- 
certained by  actual  sale  to  have  been  f  6,761.  The  result 
will  appear  from  the  following  statement : 

25  per  cent,  on  $18,000  is        -        -        -    $4,^00 
80  per  cent,  on    $6,761,       -        -        -  2,028 

Making  an  aggregate  of      -        -        -    (6,528 

This  sum  is  unreasonably  large  for  the  service  rendered. 
That  its  allowance  is  inequitable  will  clearly  appear  from 
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the  fact  that  the  reenlt  prodaoed  by  the  literal  terms  of  the 
agreement,  is  based  on  a  false  and  fictitions  value  of  the 
Fort  Wmjne.     The  agreement  assumes  the  value  (tf  the 
boat  to  be  IIS^OOO,  whereas  the  weight  of  testimony  proves 
clearly  that  its  Mtoal  value  at  the  time  of  the  accident  did 
not  exceed  |8,000  or  4d»000,  and  that  when  raised  and 
repaired,  the  boat  at  Cairo  would  probably  have  sold  for 
about  16,000.    It  thus  appears  that  fi^MQ,  claimed  for 
salvage  on  the  boat,  is  one-half  of  its  highest  estimated 
value,  in  ordinary  times,  and  more  than  two-thirds  the 
amount  for  which  it  would  have  sold  after  being  raised  and 
repaired^     If  to  this  is  added  upward  of  f  2,000,  paid  to 
the  wrecking  company  for  saving  the  cargo,  it  will  be 
obvious  that  their  claim  for  their  service  is  greatly  too 
large.    And  justice  to  the  prior  lien-holders  will  not  sanc- 
tion the  allowance  of  the  whole  claim  of  (4,600  as  salvage 
in  raising  the  boat.    Of  this  sum,  it  seems  $3,000  have  been 
paid  by  the  underwriters,  leaving  a  balance  as  claimed  of 
$1,600.    I  might,  perhaps,  be  fully  justified  in  refusing  to 
allow  any  part  of  this  balance,  but  desiring  to  act  in  a 
spirit  of  great  liberality,  I  will  reduce  the  suni  claimed  one 
thousand  dollars  only,  and  render  a  decree  iir  favor  of  the 
wrecking  company  for  f  500. 

The  next  claim  is  that  of  the  Eureka  Insurance  Com- 
pany of  Pittsburg,  in  the  State  of  Pennsylvania,  for  f  1,500. 
This  claim  is  for  money  advanced  for  repairs  to  the  Fort 
Wayne  after  being  raised  and  taken  to  Mound  City.  The 
libel  of  the  insurance  company  sets  forth,  in  substance,  that 
these  repairs  were  indispensable,  and  without  them  the 
boat  was  useless ;  that  the  owners  had  no  means  to  make 
them,  and  no  credit  on  which  they  could  have  procured 
them  to  be  made ;  that  they  advanced  the  money,  not  on 
the  credit  of  the  owners,  but  on  the  credit  of  the  boat; 
and  that  the  master  gave  a  due-bill  for  the  amount,  ex- 
pressly stating  that  they  were  made  on  the  credit  of  the 
boat  The  libellants  claim  that  they  have  a  lien  on  the 
boat  for  this  money,  and  ask  for  a  decree  for  the  amount. 
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The  due-bill  given  for  the  repairs  is  one  of  the  exhibits  in 
the  case.  It  bears  date  at  Cairo,  April  11, 1861,  and  recites 
that  the  $1,500,  for  which  it  was  given,  was  '^  for  money 
advanced  for  repairs  to  the  boat  after  being  raised;  the  same 
being  necessary  to  enable  her  to  reach  Cincinnati,  and  advanced 
on  the  credit  of  the  boat  J*  It  is  signed,  ^<  Steamboat  Fort 
Wayne  and  ovmerSy  by  Samuel  Barr^  Jr.,  Master" 

It  is  insisted  that  this  due-bill  imports  a  lien  on  the  boat, 
having  priority  next  to  that  of  the  Missouri  Wrecking 
Company,  as  a  claim  for  repairs  in  the  nature  of  salvage 
repairs,  indispensable  to  the  further  service  of  the  boat, 
made  expressly  on  its  credit  in  a  State  other  than  that  in 
which  its  home  port  is  situated.  This  is  controverted  on 
the  ground:  1.  That  the  funds  were  advanced  and  the  re- 
pairs made  without  the  assent  of  the  owners,  who  are  not, 
therefore,  concluded  by  the  due-bill  signed  by  the  master, 
and  that  the  «ame  does  not  create  a*  maritime  lien  on  the 
boat ;  2.  That  the  advances  for  repairs  by  the  Eureka  com- 
pany were  made  for  their  benefit,  and  in  discharge  of  their 
liability  to  the  owners  as  insurers  of  the  steamboat. 

I  do  not  propose  to  examine  at  length  the  first  point. 
I  suppose  thA  proposition  is  incontrovertible,  that  he  who 
lends  or  advances  money  at  a  port  or  place  in  a  State,  to 
which  the  boat  or  vessel  does  not  belong,  for  repairs  neces- 
sary to  the  successful  prosecution  of  its  business,  has  a  lien, 
for  the  enforcement  of  which  he  may  proceed  in  rem.  A 
very  respectable  elementary  writer  says :  "  A  person  who 
lends  money  to  be  employed  in  the  repairs  of  a  vessel,  or  to 
furnish  her  with  supplies,  has  the  same  privilege  against 
the  vessel  and  freight  that  material-men  have.  He  is  con- 
sidered as  giving  credit  both  to  the  ship  and  to  the  owners. 
The  ship  is  hypothecated  to  him  for  his  security,  and  he 
may  maintain  in  the  admiralty,  either  a  libel  in  rem.  against 
the  vessel  and  freight,  or  in  personam  against  the  owner.'' 
Flanders'  Mar.  Law,  sec.  289.  The  same  doctrine  is  dis- 
tinctly asserted  in  the  case  of  Davis  v.  Childs,  Bavies,  71 ;  and 
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by  other  American  cases,  to  which  it  is  not  necessaiy 
specially  to  refer. 

-  The  due-bill  given  by  the  master,  which  has  been  already 
noticed,  contains  all  the  facts  necessary  to  clothe  this  claim 
with  the  requisites  of  a  maritime  lien.    It  states  explicitly 
that  the  repairs  were  not  only  necessary,  but  that  the  ad- 
vances made  for  that  purpose  were  made  on  the  credit  of 
the  boat.    Prima  faeUj  the  boat  was  bound  for  these  ad- 
vances.    The  due-bill  may  be  impeached  for  fraud,  bat 
there  is  nothing  in  the  evidence  from  which  the  inference 
of  fraud  can  be  deduced.     If  the  oral  evidence  of  the 
master  were  admissible  to  contradict  the  facts  stated  in  the 
due-bill,  it  would  not  establish  such  a  conclusion.    On  the 
contrary,  all  (he  proofs  in  the  case  sustain  the  fairness  and 
validity  of  the  due-bill.    The  Port  Wayne  was  so  seriously 
crippled  and  injured,  that  it  was  with  difficulty  the  boat 
could  be  taken  to  Mdund  City,  the  nearest  point  at  which 
the  repairs  could  be  made.    It  would  have  been  hazardous, 
if  not  impracticable,  to  have  taken  the  boat  to  Cincinnati 
for  that  purpose.    The  interests  of  all  parties  required  that 
the  repairs  should  be  made  without  delay.    The  owners 
resided  in  a  distant  city,  and  had  neither  means  nor  credit 
to  make  the  repairs  at  Mound  City.    They  were  represented 
by  the  master,  who  made  no  objection  to  the  repairs  being 
made  by  the  Insurance  Company,  but  was  present  a  portion 
of  the  time  they  were  in  progress,  and  gave  directions  as 
to  the  manner  in  which  they  should  be  made.    Moreover, 
upon  their  completion,  he  took  possession  of  the  boat,  for 
the  owners,  and  gave  the  due-bill  as  their  agent  for  the 
amount  expended.    This  was  clearly  a  legal  assent  by  the 
owners  to  the  making  of  the  repairs. 

It  is  also  worthy  of  remark,  that  the  insurers  of  the  boat 
had  expressly  reserved  in  the  policy,  in  case  of  accident  to 
the  boat,  and  the  neglect  of  the  owners  to  have  the  neces- 
sary repairs  promptly  made,  the  right  to  make  them  ^'  on 
account  of  the  assured.''  That  they  were  made  judiciously, 
and  with  due  regard  to  economy,  clearly  appears  from  the 
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evidence.  It  is  also  distinctly  proved,  that  after  the  repairs 
were  made,  the  boat  was  delivered  to  the  master  with  the 
express  understanding  that  it  was  bound  for  the  amount 
expended,  and  that  it  would  not  have  been  put  within  the 
control  of  the  master  on  any  other  condition.  And  it  is 
also  proved,  that  this  was  in  strict  accordance  with  a  gen- 
eral usage  on  the  western  rivers. 

I  will  now  briefly  notice  the  other  objection  to  the 
clum  of  the  insurance  company,  namely,  that  the  advances 
for  repairs  were  made  for  their  benefit,  and  in  discharge  of 
their  liability  as  insurers  of  the  boat.  This  objection,  if 
sustained  by  the  evidence,  must  be  fatal  to  this  claim.  But 
the  facts,  so  far  as  they  are  developed  in  this  case,  negative 
the  conclusion  insisted  on.  The  due-bill  given  by  the  mas- 
ter, on  the  settlement  for  the  repairs,  with  the  recitals  which 
have  been  noticed,  is  a  full  answer  to  this  objection.  It  is 
a  distinct  acknowledgment  of  the  indebtedness  of  the 
owners  to  the  insurance  company,  in  the  amount  advanced 
for  the  repairs,  without  any  reference  to  any  liability  of  the 
company  on  their  policy.  The  libel  also,  sworn  to  by  the 
secretary  of  the  company,  and  not  contradicted  by  the  evi- 
dence, distinctly  alleges  that  the  advances  for  repairs  were 
justly  due  by  the  owners  of  the  boat. 

As  a  further  and  conclusive  answer  to  the  objection  urged 
to  this  claim,  it  should  be  stated  that  from  the  facts  before 
the  court  it  appears  the  insurance  company  had  previously 
paid  the  wrecking  company  their  full  proportion  of  the 
claim  for  raising  the  boat,  exclusive  of  the  amount  paid  for 
repairs. 

It  is  possible  that  all  the  facts  connected  with  these 
transactions  are  not  before  the  court.  I  can  only  adjudicate 
on  such  facts  as  are  in  evidence  in  the  case.  From  these  it 
appears  that  the  Eureka  Insurance  Company  had  a  risk  of 
$5,000  in  the  boat ;  and  that  the  whole  amount  of  insurance 
in  that  and  other  companies  was  $12,000;  the  assumed 
yalue  of  the  boat  being  f  18,000.  By  the  terms  of  the 
policies  the  insurers  reserved  the  right  to  repair  the  boat  in 
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case  of  accident  or  damage^  and  they  were  liable  to  the 
ownecB  in  the  proportion  that  $12,000  bears  to  $18,000. 
The  charge  of  the  wrecidng  compaay,  as  already  stated, 
was  f  4,600;  and  apon  an  acyastment  made  on  that  basis, 
the  sum  for  which  the  insurers  were  liable  was  $3,000.  The 
president  of  the  wrecking  company  testifies  that  this  amount 
was  paid  by  the  insurance  companies,  and  was  in  full  dis- 
charge of  their  liability  for  raising  the  boat. 

I  can  have  no  hesitation,  therefore,  in  holding  that  ths 
claim  of  the  Eureka  Insurance  Company  is  established  by 
the  evidence,  and  is  a  lien  on  the  boat,  ranking  in  privilege 
next  to  the  salvage  claim  of  the  Missouri  Wrecking  Com- 
pany. This  lien  rests  on  the  footing  of  money  loaned  or 
advanced  for  repairs  to  the  boat,  without  which  it  would 
have  been  of  little  value,  and  could  not  possibly  have  pros- 
ecuted its  business.  The  money  so  advanced  and  applied 
may  be  supposed,,  therefore,  to  have  inured  to  the  benefit 
of  prior  lien-holders.  And  according  to  the  doctrine  dis- 
tinctly asserted  by  Dr.  Lushington,  in  the  case  of  the 
AUnCy  1  W.  Bob.  119,  120,  the  persons  making  such 
advances  have  a  priority,  to  the  extent  of  the  repairs  made, 
over  all  other  lien-holders.  But  the  case  before  me  does 
not  call  for  a  more  extended  exposition  of  this  principle. 

The  remaining  questions  arising  in  the  case  will  now 
be  disposed  of.  And  here,  I  may  remark,  there  is  no  con- 
troversy as  to  the  claims  for  wages,  and  of  material -men, 
accruing  after  the  boat  was  raised  and  repaired.  These 
claims  are  satisfactorily  proved,  and  will  have  the  same 
rank  of  privilege,  in  the  distribution  of  the  fund  in  the  reg- 
istry, as  the  claim  of  the  Eureka  Insurance  Company. 

The  claims  thus  having  a  priority  of  lien  being  satisfied^ 
there  will  be  still  a  remnant  in  the  registry  to  be  appor- 
tioned to  other  claimants.  Of  these,  the  claims  for  wages 
earned  before  the  accident  to  the  boat  will  stand  next  in 
the  order  of  privilege,  and  will  be  paid  i  n  full,  if  the  fund 
is  sufficient  for  that  purpose.  If  not,  there  will  be  a  piv 
rata  application  of  the  balance  of  the  fund. 
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If,  after  satisfying  the  liens  in  the  order  stated,  there 
should  be  a  balance  in  the  registry,  it  will  be  applied  pro 
rata  to  the  material-men,  whose  claims  import  a  maritime 
lien.  In  this  class  are  included  the  claims  for  stores,  sup- 
plies, etc.,  furnished  at  St.  Louis,  Cairo,  Louisville,  and 
Pittsburg*  The  Fort  Wayne  being  a  foreign  boat  as  to 
these  places,  the  claimants  have  an  undoubted  maritime 
lien.  But  claims  originating  at  Cincinnati,  being  the  home 
port  of  the  boat,  do  not  imply  a  lien,  and  must  be  rejected. 
The  Proctor,  representing  these  claims,  strenuously  insists 
that  Cincinnati  is  not  the  home  port  of  the  boat,  and  that 
the  claimants  therefore  have  a  lien.  It  is  true  a  majority 
of  the  owners  resided  at  Pittsburg,  but  the  owners  of  six- 
sixteenths  were  residents  of  the  State  of  Ohio,  one  of  whom 
was  the  managing  owner.  The  boat  was  enrolled  at  Cin- 
cinnati as  of  that  place ;  and  this  affords,  prima  facicj  the 
presumption  that  this  was  its  home  port*  This  presump- 
tion may  be  rebutted  by  evidence  that  all  the  owners  notori- 
ously resided  elsewhere.  But  the  evidence  establishes  the 
fact,  that  a  part  of  the  owners,  including  the  managing 
owner,  resided  in  Ohio.  The  act  of  Congress  requires  the 
enrollment  to  be  made  in  the  district  ^^  at  or  nearest^'  to 
which  the  owners  or  ship's  husband  usually  resides. 
The  managing  owner,  in  the  case  of  western  steamboats, 
answers  substantially  to  the  ship's  husband  as  used  in  the 
act  of  Congress ;  and,  as  in  this  case,  his  residence  was  at 
Cincinnati,  the  enrollment  of  the  Fort  Wayne  was  properly 
made  there,  and  that  must  be  regarded  as  the  home  port. 
1  Newberry's  Ad.  176 ;  1  Parsons'  on  Mar.  Law  82,  et  seq. 

The  only  remaining  claim  is  that  of  Fulton  &  Son,  being 
an  original  bill  for  building  the  Fort  Wayne,  at  Pittsburg. 
As  it  is  very  clear  that  the  fund  in  the  registry  will  be  ex- 
hausted in  payment  of  the  claims  which  have  priority  over 
this,  it  can  be  of  no  importance  to  these  claimants,  whether 
theirs  is  allowed  or  rejected.  It  may  be  proper  to  state, 
however,  that  it  is  now  the  established  law  in  this  country 
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that  bailding  debts  do  not  constitute  a  maritime  lien.  In 
the  case  of  the  Peoples  Ferry  Company  of  Boston  v. 
Beers  et  al,^  20  Howard,  898,  the  Supreme  Court  of  the 
United  States  decide,  that  ^^the  admiralty  jurisdiction  of 
the  courts  of  the  United  States  does  not  extend  to  cases 
where  a  lien  is  claimed  by  the  builders  of  a  vessel  for  work 
done  and  materials  found  in  its  construction.''  The  ruling 
of  that  court  is  decisive  of  the  claim  in  question.  It  pro- 
ceeds on.  the  theory  that  building  debts  are  contracted 
on  the  personal  credit  of  the  owner,  and  do  not,  therefore, 
create  a  maritime  lien.  This  result  is  not  affected  by  the 
fact  that  these  debts  are  declared  to  be  liens  by  a  statute  of 
the  State  of  Pennsylvania,  within  which  State  the  Fort 
Wayne  was  built.  Conceding  it  to  be  within  the  jurisdio* 
tion  of  the  admiralty  courts  of  the  Union  to  enforce  local 
liens  under  State  laws,  it  is  clear'that  State  legislation  can 
not  supersede  or  displace  liens  existing  under  the  general 
maritime  law. 

A  decree  may  be  drawn  providing  for  the  application  of 
the  fund  in  the  registry  in  the  order  of  priority,  and  on  the 
principles  indicated  by  the  court. 


(CIRCUIT  COURT.) 
DUKHAM  AND  St.  JoHN  V.  TSB  EaTON  AND  HAMILTON  RaILBOAD 

Company  bt  al. 

The  complainant  in  a  bill  in  equity  is  not  required  to  set  oat  all  the 
minute  facts  of  Ub  caae;  the  general  statement  of  a  preciae  fact  is 
usually  BufflcienU 

Where  a  bill  in  equity  distinctly  alleges  that  the  defendants  subscribed 
stock  for  the  express  purpose  of  constructing  a  branch  railroad  called 
the  Eaton  and  Piqua  Branch,  and  are  liable  in  equity  to  account  to  the 
complainants  therefori  such  statement  embraces  facts  which  constiCnte 
the  right  of  complainants  to  enforce  the  daim  asserted  by  them,  and 
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it  is  not  necessary  for  the  defense  that  the  hill  should  state  all  the 
particulars  of  the  subscriptions,  including  the  amount  subscribed  and 
due  by  each  one. 

Where  a  receiver  has  proceeded,  under  a  decree  in  favor  of  complainants, 
to  r^uce  into  his  possession  the  property  or  assets  of  the  defendants, 
the  ^mplainants  can  not  call  on  the  defendants  for  a  disclosure  by 
means  of  a  supplemental  bill. 

M.  S.  TildeUy  for  plaiDtifi&. 
TTm.  B.  Caldwellj  for  defendants. 

Opinion  of  the  Court  : 

The  question  before  the  conrt  arises  on  a  demarrer  to  the 
supplemental  bill  filed  by  the  complainants,  the  object  of 
which  is  to  carry  into  effect  the  decree  of  this  court  based 
on  the  original  bill.  The  objection  mainly  relied  on,  and 
urged  in  argument  in  support  of  the  demurrer,  is  the  ' 
alleged  uncertainty  in  the  statement  of  the  nature  and 
extent  of  the  liability  and  indebtedness  of  the  defendants, 
and  the  want  of  any  sufficient  reason  or  excuse  for  such 
uncertainty. 

The  supplemental  bill  recites  the  material  averments  in 
the  original  bill,  to  which  the  Louisville  and  Sandusky 
Railroad  Company  and  the  Eaton  and  Hamilton  Railroad 
Company  were  the  only  defendants.  These  recitals  are,  in 
substance,  that  the  last-named  company,  being  about  to 
construct  a  railroad  from  the  town  of  Piqua  to  the  town  of 
Eaton,  in  the  State  of  Ohio,  obtained  from  divers  persons, 
averred  to  be  unknown  to  the  complainants,  by  way  of 
subscriptions  for  the  construction  of  the  branch  road  from 
Piqua  to  Eaton,  certain  moneys,  bonds,  bills,  notes,  and 
securities;  that  the  complainants  with  another  person,  who 
has  since  assigned  his  interest  in  the  contract,  on  Septem* 
ber  15, 1853,  entered  into  a  written  contract  with  the  Eaton 
and  Hamilton  Railroad  Company,  by  which  they  agreed  to 
construct  the  railroad  from  Piqua  to  Eaton,  at  prices 
stipulated  between  the  parties,  and  by  which  it  was  ex- 
pressly agreed  that  the  complainants  were  to  be  paid 
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exclosively  and  only  out  of  the  Babacriptions  for  tbe  con- 
struction of  said  branch  road ;  that  some  time  after  the 
complainants  had  entered  npon  the  execution  of  said  con- 
tract, the  Eaton  and  Hamilton  Railroad  Ck)mpan7  asdgned 
the  branch  road  from  Piqua  to  Eaton,  and  the  said  contract, 
together  with  the  subscriptions  and  all  funds  procured  for 
the  special  purpose  of  constructing  said  branch  road,  to 
the  Louisville  and  Sandusky  Railroad  Company;  that  com- 
pany agreeing  to  construct  the  branch  road,  and  to  comply 
with  the  contract  made  with  the  complainants,  and  to 
apply  the  subscriptions  and  funds  specially  obtained  for  tbe 
construction  of  the  branch  road,  to  that  object;  that  tbe 
complainants  continued  in  the  execution  of  said  contract 
until  September,  1854,  when  they  were  required  by  said 
Louisville  and  Sandusky  Railroad  Company  to  suspend 
operations ;  and  that  when  they  so  suspended,  there  was  a 
large  amount  due  them  for  work  done,  and  materials  far- 
nisbed,  in  the  construction  of  the  road;  that  the  Lonis- 
ville  and  Sandusky  Railroad  Company  suspended  all  bua- 
ness  operations  and  wholly  failed  to  collect  and  i^ply  the 
special  subscriptions  for  tiie  construction  of  the  branch 
road  to  the  payment  of  the  complainants. 

The  supplemental  bill  further  avers,  that  by  the  original 
bill  it  was  claimed  that  the  complainants  had  a  specific  lien 
on  the  subscriptions  and  funds  raised  for  the  purpose  of 
constructing  the  road  from  Piqua  to  Eaton,  and  were 
entitled  in  equity  to  enforce  payment  from  the  persons  who 
had  become  subscribers  of  stock  for  that  specific  purpose ; 
and  the  bill  prayed  an  account  of  such  subscriptions  and  a 
discovery  of  the  names  of  those  who  had  thus  subscribed 
and  were  liable  therefor. 

The  supplemental  bill  further  avers  that  at  the  April  term 
of  this  court,  in  the  year  1858,  a  decree  was  entered  in  the 
original  case  against  the  Louisville  and  Sandusky  Railroad 
Company,  in  feivor  of  the  complainants,  for  $12,181,  as  the 
sum  due  them  for  work  done  under  their  contract  in  tbe 
construction  of  the  Piqua  and  Eaton  road ;  and  that  it  was 
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held  and  adjadged  by  said  decree  that  the  complainants 
had  a  specific  claim  to,  or  lien  npon,  the  stock  subscriptions 
made  for  the  purpose  of  constructing  said  branch  road. 
And  by  said  decree  it  was  further  provided  that  the  case 
should  be  referred  to  a  master  to  ascertain  and  report  the 
property  and  effects  of  the  Louisville  and  Sandusky  Bail- 
road  Company,  which,  when  ascertained,  were  to  be  de- 
livered to  a  receiver,  then  appointed  by  the  court.  It  is 
then  averred  that  the  supplemental  bill  is  filed  to  obtain 
^^  the  aid  and  assistance  of  this  court  to  carry  said  decree 
into  execution ;"  and  also,  ^^  that  the  following-named  per- 
sons became  and  are  subscribers  to  the  capital  stock  of  said 
Eaton  and  Hamilton,  and  to  the  stock  of  said  Louisville 
and  Sandusky  Railroad  Company,  and  that  they  subscribed 
their  said  stock  for  the  special  purpose  of  having  the  same 
applied  to  the  construction  of  said  line  of  road  from  Eaton 
to  Piqua/'  Then  follows  the  names  of  these  persons, 
numbering  Several  hundred,  averred  to  be  subscribers  or 
stockholders  for  the  constraction  of  the  last-named  road, 
and  as  to  whom  the  prayer  of  the  bill  is,  that  they  may  be 
made  defendants  thereto,  and  may  be  required  to  answer; 
and  that  an  account  may  be  taken  of  the  sum  due  from 
them  respectively,  and  that  they  may  be  adjudged  to  pay 
the  same  to  the  complainants.' 

By  an  amendment  to  the  supplemental  bill,  it  is  averred 
^  that  each  and  every  one  of  the  said  defendants  named  is 
indebted  on  account  of  their  said  subscriptions  to  said 
stock  therein  set  forth,  subscribed  for  the  special  purpose 
of  constructing  such  branch  road,  and  made  to  said  Eaton 
and  Hamilton  Kailroad,  but  the  complainants  do  not  know, 
and  are  unable  to  state,  the  several  amounts  due  from  them, 
or  any  or  either  of  them,  and  they  pray  that  each  and 
every  of  them  may  be  compelled  to  state  and  set  forth  by 
answer  on  oath  the  amount  respectively  subscribed  and 
paid  by  them,  and  when  and  how  the  same  was  paid,  and 
when  and  how  the  same  was  subscribed,  and  that  it  be  re- 
ferred to  the  master  to  inquire  and  report  how  much 
remains  due  from  each  and  every  of  them,''  etc., 
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This  reference  to  the  recitals  and  allegations  of  the  sup- 
plemental bill  seems  necessary  t<>  a  right  understanding 
of  the  question  presented  on  this  demurrer.  It  will  be  seen 
that  it  is  simply  a  question  of  pleading,  and  its  decision 
either  way  will  not  affect  the  merits  of  this  controversy. 
The  demurrer  admits  all  the  facts  alleged  in  the  bill,  and 
presents  the  single  inquiry,  whether  those  facts,  as  set  forth, 
are  sufficient  to  fix  liability  on  these  defendants.  All  in- 
quiry into  the  regularity  and  validity  of  the  original  decree 
is  precluded,  in  the  present  posture  of  the  case.  The  de- 
cree is  conclusive  on  them,  though  not  parties  to  the  origi- 
nal bill,  so  far  as  it  establishes  the  equity  of  the  claim  of 
these  complainants,  as  set  up  in  that  bill.  It  finds  the  £Etct 
that  under  their  contract  with  the  Eaton  and  Hamilton 
Railroad  Company,  the  complainants  performed  labor  in 
the  construction  of  the  Piqua  and  Eaton  Branch,  to  the 
amount  of  $12,181,  which  is  now  justly  due  them;  and  also 
that  they  have  a  specific  lien  on  the  subscriptidns  of  stock, 
made  expressly  for  that  object,  which  ought  in  equity  to  be 
enforced.  But  this  decree  can  be  of  no  avail  to  the  com- 
plainants, until  it  is  ascertained  who  are  the  subscribers  to 
that  stock,  and  the  amount  due  from  each.  To  eflect  this 
object  the  supplemental  bill  is  filed,  setting  out  the  names 
of  those  subscribers  as  far  as  known,  and  asking  the  aid  of 
this  court  in  carrying  into  effect  the  original  decree.  And 
it  prays  that  these  demurring  defendants  may  be  required  to 
disclose  on  oath. to  which  of  the  companies  their  subscrip- 
tions, were  made,  the  amount  of  such  subscription,  and  the 
sum  due  from  each,  on  account  of  such  subscription.  These 
are  matters  which  these  defendants  have  an  undoubted 
right  to  litigate,  and  which  they  could  put  in  issue  by  their 
answers.  They  have,  however,  declined  to  answer,  and  by 
their  demurrer  present  the  question  to  the  court,  whether 
the  allegations  of  the  bill  are  so  made  as  that  they  can  be 
required  to  answer. 

In  support  of  the  demurrer,  it  is  insisted,  in  the  first 
place,  that  the  bill  is  defective  in  not  stating  with  any  cer- 
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taintj,  whether  the  stock  sabscriptions  of  the  defendants 
were  made  to  the  Eaton  and  Hamilton,  or  the  Louisville 
and  Sandusky  Railroad^  Company,  and  also  in  not  setting 
out  the  sum  subscribed  by  each,  and  the  amount  of  the  in- 
debtedness of  each,  and  the  amount  now  claimed  as  due 
from  each.  And  it  is  also  insisted  that  the  bill  alleges  no 
sufficient  excuse  for  the  vagueness  and  uncertainty  of  its 
averments  as  to  these  facts. 

As  to  these  subscriptions,  it  is  expressly  averred,  in  the 
supplemental  bill,  that  these  defendants  "  became  and  are 
subscribers  to  the  capital  stock  of  said  Eaton  and  Hamilton 
Bailroad  Company,  and  to  the  stock  of  said  Louisville  and 
Sandusky  Kailroad  Company,"  and  that  '^  they  subscribed 
their  said  stock  for  the  special  purpose  of  having  the  same 
applied  to  the  construction  of  said  line  of  road  from  Eaton 
to  Piqua."  The  bill  further  avers,  that  the  said  ^^  defend- 
ants are  indebted  on  account  of  said  subscriptions,  bat  the 
complainants  do  not  know  and  are  unable  to  state  the 
amounts  due  from  them,  or  either  of  them,"  and  they  pray 
for  an  account  and  discovery,  etc. 

Are  these  allegations  sufBciently  certain  to  put  the  de- 
fendants on  their  answer?  There  can  be  no  question  that 
some  degree  of  strictness  is  required  in  chancery  pleadings, 
as  well  as  those  at  law.  Judge  Story  says  on  this  subject : 
<^  It  may,  perhaps,  be  correctly  affirmed,  that  certainty  to  a 
common  intent  is  the  most  that  the  rules  of  equity  ordina- 
rily require  in  pleadings  for  any  purpose."  Com.  on  Eq. 
Plea.  206.  In  the  same  work,  after  stating  that  the  bill 
should  set  forth  the  right  and  title  of  the  plaintiff,  together 
with  the  grievance  of  which  he  complains,  and  the  relief 
which  he  seeks,  with  accuracy  and  clearness,  he  adds,  '^  the 
other  material  facts  ought  to  be  plainly,  yet  succinctly 
alleged,  with  all  necessary  and  convenient  certainty,  as  to 
essential  circumstances  of  time,  place,  manner,  and  other 
incidents."  Ibid.  206,  207.  Another  writer  on  equity 
pleadings  says,  ^'  the  plaintiff  in  his  bill  is  not  required  to 
set  out  all  the  minute  facts  of  his  case."  The  general  state- 
82 


498  SOUTHKBK  MSTBIOT  OF  OmO. 

Danham  A  St.  John  v.  Sftton  &  Hamilton  R.  R.  Ga 

meat  of  a  precise  fisMst  is  QSQally  saffieient,  and  the  circam- 
Btances  which  go  to  establish  it,  need  not  be  minately 
charged ;  for  they  more  properly  constitnte  matters  of  evi- 
dence than  of  allegation ;  and  ^<  general  terms  are  snfficnent 
when  the  subject  comprehends  a  maltiplidty  of  matter 
and  when  the  particalars  are  more  folly  known  to  the  cq^ 
posite  party."    Wellford  on  Eq.  Plea,  6,  88. 

It  would  seem  that  this  bill  contains  all  the  aUegations  of 
material  facts  required  by  these  rales.  The  &ct  is  dis- 
tinctly alleged,  that  these  defendants  subscribed  stock  to 
the  Eaton  and  Ebtmilton  and  the  Louisville  and  Sandusky 
roads  for  the  express  purpose  of  constructing  the  Eaton 
and  Piqua  Branch,  and  are  liable  in  equity  to  account  to 
the  complainants  therefor.  These  are  the  material  fiictB 
which  constitute  the  right  of  the  complainants  to  enforce 
the  claim  asserted  by  them.  The  ground  of  that  claim  is, 
that  the  defendants  by  reason  of  these  subecriptioDs  sub- 
jected themselves  to  liability,  and  that  such  liability  now 
exists  in  flavor  of  the  complainants.  And  surely  it  can  not 
be  necessary  to  their  defense  that  the  bill  should  state  all 
the  particulars  of  these  subscriptions,  including  the  amount 
subscribed  and  due  by  each  one  of  several  hundred  persons. 
This  would  be  unnecessarily  and  most  inconveniently  to 
incumber  the  record  in  the  case. 

And  again-— the  enforcement  of  the  rigid  rule  of  plead- 
ing, insisted  on  in  support  of  this  demurrer,  would  lea^e 
the  complainants  wholly  without  remedy,  and  altogether 
defeat  the  purpose  of  their  bill.  The  very  prayer  of  the 
bill  is,  that  they  may  bave  a  discovery  from  the  defendants 
concerning  the  matters  in  regard  to  which  the  alleged  un- 
certainty exists.  If  the  allegations  of  the  complainants  are 
true,  that  tbej  do  not  know,  and  have  not  the  means  of 
ascertainiag  these  matters,  except  by  a  discovery  from  the 
defendants,  it  is  very  clear  they  are  without  any  remedy 
unless  they  can  call  on  them  for  a  discoveiy  as  prayed  for 
in  the  supplemental  bill.  The  facts  about  which  they  are 
required  to  answer  are  within  their  knowledge,  and  they 
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can  not  be  taken  by  surprise  in  being  called  upon  to  answer. 
They  certainly  know  wfaetber  tbey  subscribed  stock  for  the 
purpose  alleged,  to  which  company  it  was  subscribed,  how 
much  of  it  has  been  paid,  and  what  is  now  doe.  And  I  am 
at  a  loss  to  perceire  the  hardship  of  requiring  them  to  dis- 
close these  facts  by  their  answers,  if  they  or  any  of  them 
are  not  indebted,  it  is  a  good  defense  to  the  claim  asserted 
against  them;  and  if  there  is  a  just  indebtedness  on  account 
of  their  subscription,  the  complainants  have  an  equitable 
claim  for  it  True,  the  defendants,  if  they  prefer  that 
course,  may  decline  to  answer,  and  allow  a  decree  pro  ton" 
fesso  to  pass  against  them.  In  that  event,  the  court,  on  ap- 
plication, would  itirect  the  master  to  take  and  report  a 
statement  of  the  indebtedness  of  each  of  the  defendants. 
And,  if  it  should  be  necessary  for  this  purpose,  that  the 
master  should  examine  them  touching  their  indebtedness, 
one  of  the  rules  of  chancery  practice  of  this  court  confers 
ample  authority  to  do  so.  The  77th  rule  is  referred  to, 
which  provides  among  other  things,  in  cases  of  reference 
to  a  master,  that  ^'he  shall  have  full  authority  to  examine 
the  parties  to  the  cause  touching  all  matter  contained  in  the 
reference,  and  also  to  require  the  production  of  all  books, 
papers,  writings,  vouchers,  and  other  documents  applicable 
thereto." 

The  counsel  for  thie  demurring  parties  insist  fttrther^  that 
this  supplemental  bill  can  not  be  sustained  for  the  reason 
that  by  the  decree  in  the  original  case,  a  master  was  ap- 
pointed with  power  to  take  and  state  an  account  of  thcv 
subscriptions  of  these  defendants,  and  other  matters  con- 
cerning which  the  bill  prays  for  a  discovery ;  also,  that  by 
the  decree  a  receiver  was  appointed  with  authority  to  take 
possession  of  and  dispose  of  all  the  assets  in  quetion.  The 
argument  is,  that  as  the  complainants  have  chosen  to 
adopt  this  course,  they  are  precluded  from  calling  for  a  dis- 
covery by  supplemental  bill  as  the  two  modes  of  proceed- 
ing are  conflictiujg  and  incongruous.  This  presents  a  ques- 
tion of  chancery  practice  altogether  new  to  me,  and  in 
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regard  to  which  no  anthorities  are  cited.  I  snppoae,  however, 
it  is  clear  that  if  the  receiver  had  actually  proceeded  under 
the  original  decree  to  reduce  into  his  possession  the  prop- 
erty or  assets,  the  complainants  could  not  call  on  the  de- 
fendants for  a  disclosure  hy  means  of  a  supplemental  hill. 
But  there  is  nothing  hefore  the  court  showing  that  either 
the  master  or  receiver  heretofore  appointed,  have  taken  any 
steps  in  the  execution  of  their  appointments  touching  the 
matters  now  in  controversy.  Indeed,  it  does  not  appear 
that  the  receiver  has  accepted  the  trust,  or  that  he  intends 
doing  so.  The  mere  fact  that  persons  were  named  as 
master  and  receiver  in  the  original  decree,  in  the  absence 
of  any  showing  that  they  have  done  anything  in  the  pe^ 
formance  of  their  duties,  is  no  bar  to  the  present  pro- 
cedure. 

Upon  the  whole,.  I  can  see  no  sufiScient  reason  for  sus- 
taining the  demurrer  to  the  bill,  and  it  is  accordingly  over- 
ruled. 


(ciRcurr  COURT.) 

Ekoch  Jacobs  v.  Thb  Board  of  Commissiorbbs  of  HAiOLTOsr 

County. 

The  commiBsipnen  of  a  county  are  not  responsible,  in  their  offldal  capseityt 
for  in  infringement  of  a  patent  right  adopted  by  a  contractor  for  the 
construction  of  a  county  Jail. 

Lu  ff  Fishery  for  plaintiff. 

W.  S,  Scarborough^  for  defendants. 

Opinion  of  thb  Court: 

This  is  an  action  on  the  case  against  the  board  of  com* 
missioners  of  Hamilton  county  for  an  alleged  infringemeDt 
of  the  plaintiff's  exclusive  right  to  certain  improvements 
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in  the  coDstruction  of  jailsi  secured  to  him  by  a  patent 
granted  by  the  United  States.  The  declaration  is  in  the 
nsual  form,  averring  that  the  defendants  ^'  unlawfully  and 
unjustly,  against  the  will  of  said  plaintiff,  and  without  his 
leave  or  license,"  made  certain  prisons  in  imitation  of  the 
plaintiff's  invention,  and  in  violation  of  his  exclusive  right 
under  his  patent,  for  which  he  claims  a  large  sum  in  dam- 
ages. To  this  declaration  the  defendants  have  filed  a  gen- 
eral demurrer,  which  presents  the  question  now  before  the 
court. 

There  can  be  no  controversy  as  to  the  nature  of  the  claim 
against  these  defendants  as  asserted  in  the  declaration.  It 
is  a  claim  against  the  commissioners  of  Hamilton  county, 
as  a  body  corporate  under  the  laws  of  Ohio,  for  an  alleged 
act  of  malfeasance  committed  by  them  in  their  corporate 
character.  It  is  equally  clear  that  if  damages  are  recov- 
ered for  the  wrongful  act  charged,  they  can  only  be  paid 
out  of  a  fund  raised  or  to  be  raised  by  taxation  on  the 
property  of  the  people  of  the  county. 

It  is  not  denied  by  the  counsel  for  defendants  that  cor- 
porations created  by  law,  enjoying  special  franchises  con- 
ferred for  the  benefit  of  its  members,  as  well  as  for  the 
public  good,  are  liable  for  acts  of  misfeasance,  malfeasance, 
or  nonfeasance,  if  injuries  result  to  others  from  such  acts. 
But  it  is  iuBisted,  that  nnder  the  laws  of  Ohio,  the  board  of 
commissioners  of  a  county  is  not  such  a  corporation,  and 
is  not  liable  in  an  action  sounding  in  tort. 

It  is  clear  this  question  must  be  decided  by  a  reference 
to  the  statutes  of  Ohio  creating  a  board  of  commissioners 
in  every  county  of  the  State,  and  defining  their  powers  and 
duties.  Unless  the  legislative  power  of  the  State,  either  by 
express  enactment  or  by  clear  implication,  has  imposed  a 
liability  on  the  people  of  a  county  to  respond  to  an  injured 
party  for  damages  sustained  by  the  wrongful  acts  of  the 
conmiissioners,  it  does  not  exist  and  can  not  be  enforced. 
Kow,  it  is  undoubtedly  trae  that  the  laws  of  Ohio  have 
imposed  it  as  a  duty  on  the  commissioners  of  every  county 
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to  provide  a  conrt-hoose  and  jail^  and  sach  other  baildinge 
as  are  needful  for  the  due  administration  of  jastioe  or  other 
specified  purposes.  Bot  we  look  in  vain  for  any  provision 
in  those  laws  authorizing  the  commissioners  to  do  a  wrong- 
ful act,  and  pledging  the  property  or  the  funds  of  the 
county  to  respond  in  damages  for  such  act 

But  the  question  involved  in  this  case  has  been  settled  by 
the  Supreme  Court  of  Ohio,  and  the  decision  of  that  court 
is  authoritative  on  this  court.  It  involves  a  construction  of 
the  statutes  of  Ohio  relating  to  the  powers  and  duties  of 
county  commissioners^  and  by  the  long-settled  rule  of  the 
Supreme  Court  of  the  United  States,  ecrupolonsly  followed 
by  the  lower  courts  of  the  Union,  such  a  decieion,  even  if 
against  the  views  and  opinions  of  those  courts,  will  con- 
stitute a  rule  of  decisiou  for  them. 

The  case  of  the  Commissioners  of  Hamilton  County  v. 
MighdSj  7  Ohio  St  109,  is  decisive  of  the  case  before 
this  court  In  that  case,  Mighels  brought  suit  against  the 
commissioners,  alleging,  in  substance,  that  in  the  progress  of 
the  construction  of  the  county  court-house  a  certain  open- 
ing or  hole  in  the  stairway,  leading  from  the  first  to  the 
second  story  of  the  building,  was  negligently  suffered  to 
remain  without  any  guard  or  protection,  and  that  the 
plaintiff  in  pursuit  of  his  lawful  business,  fell  into  it,  thereby 
sustaining  serious  bodily  injuries,  for  which  he  claimed 
compensation* 

In  that  case  the  courts  after  an  extended  review  of 
the  legislation  of  the  State  as  to  the  powers  and  duties 
of  the  board  of  county  commissioners,  were  brought 
unanimously  to  the  conclusion  that  they  were  not  liable  to 
the  suit  of  the  plaintiff,  so  far  as  he  claimed  damages  from 
the  county  for  the  alleged  wrongful  acts  of  the  commis- 
sioners. The  court  held,  that  although  the  statute  con- 
ferred on  the  commissioners  the  power  of  suing  and  being 
sued,  which  is  a  capacity  or  attribute  of  a  corporation,  the 
board  was  only  a  quasi  corporation ;  and  that  its  power  to 
sue  and  its  liability  to  suit  must  be  controlled  and  limited 
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by  the  tenns  of  the  statute  prescrihing  in  what  cases  snoh 
power  and  liabili^  existed.  And  as  the  power  to  sue  and 
liability  to  suit  were  limited  to  cases  of  contract,  the  statute 
oould  not  by  implication  be  extended  to  the  case  of  a  tort 
The  court' say :  ^<It  is  worthy  of  notice  that  this  statutory 
enumeration  of  the  matters  in  respect  to  which  the  board 
of  commissioners  may  sue,  is  confined  to  matters  of  con- 
tract. As  to  all  actions,  or  subject-matter  of  actions  sound- 
ing in  tort,  the  statute  is  silent,"  And  in  the  dosing  para- 
graph of  the!  opinion  of  the  court  on  the  point  in  question, 
the  court  say :  *^  We  conclude,  therefore,  whether  we  look 
solely  to  the  language  of  our  statute,  and  apply  to  it  those 
principles  of  construction  which  seem  ta  be  indicated  by 
the  narrow  range  of  the  objects  and  purposes  of  the  county 
organization,  or  are  governed  by  the  light  to  be  derived 
from  analogous  case;  elsewhere  determined ;  that  if  this 
action  can  be  maintained  at  all,  a  foundation  for  it  must  be 
found  elsewhere  than  in  the  provisions  of  our  statute." 

The  case  referred  to  must  be  viewed  as  decisive  of  the 
question  raised  on  this  demurrer.  It  can  make  no  differ- 
ence in  the  principle  of  the  two  cases,  that  in  the  case 
before  the*  Supreme  Court  of  Ohio  the  tort  charged,  and  for 
which  it  was  sought  to  make  the^board  of  county  commis- 
aioners  liable  in  their  of&cial  capacity,  was  an  act  of  non- 
feasance, while  in  this  it  is  an  act  of  misfeasance.  The 
principle  involved  is  precisely  analogous,  whether  the  cause 
of  action  alleged  is  the  wrongful  omission  to  perform  a 
duty  or  a  positive  act  of  misfeasance.  In  either  case,  there 
is  no  law  by  which  the  people  of  a  county  are  responsible 
to  the  injured  party  for  an  injury  sustained  by  the  tort 
The  right  to  recover  in  either  case  must  rest  on  an  express 
statutory  provision.  There  can  be  no  pretense  of  any  such 
right  in  virtue  of  tbe  common  law.  This  proposition  is 
beyond  all  doubt  in  an  action  for  an  infringement  of  a  pat- 
ent right  granted  under  the  laws  of  the  United  States. 
The  patent  itself,  with  all  thQ  privileges  which  it  confers, 
is  the  creature  of  the  statute ;  and  it  is  clear  there  can  be 
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exclusively  and  only  out  of  the  BubscriptioiiB  for  the  con- 
struction  of  said  branch  road;  that  some  time  after  the 
complaiuants  had  entered  npon  the  execation  of  said  con- 
tract, the  Eaton  and  Hamilton  Railroad  Company  assigned 
the  branch  road  from  Piqna  to  Eaton,  and  the  said  contract, 
together  with  the  subscriptions  and  all  funds  procured  for 
the  special  purpose  of  constructing  said  branch  road,  to 
the  Louisville  and  Sandusky  Railroad  Company ;  that  com- 
pany agreeing  to  construct  the  branch  road,  and  to  comply 
with  the  contract  made  with  the  complainants,  and  to 
apply  the  subscriptions  and  funds  specially  obtained  for  the 
construction  of  the  branch  road,  to  that  object ;  that  the 
complainants  continued  in  the  execution  of  said  contract 
until  September,  1854,  when  they  were  required  by  said 
Louisville  and  Sandusky  Railroad  Company  to  suspend 
operations ;  and  that  when  they  so  suspended,  there  was  a 
large  amount  due  them  for  work  done,  and  materials  fur- 
nished, in  the  construction  of  the  road;  that  the  Louis- 
ville and  Sandusky  Railroad  Company  suspended  all  busi- 
ness operations  and  wholly  failed  to  collect  and  apply  the 
special  subscriptions  for  the  construction  of  the  branch 
road  to  the  payment  of  the  complainants. 

The  supplemental  bill  further  avers,  that  by  the  original 
bill  it  was  claimed  that  the  complainants  had  a  specific  lien 
on  the  subscriptions  and  funds  raised  for  the  purpose  of 
constructing  the  road  from  Piqua  to  Eaton,  and  were 
entitled  in  equity  to  enforce  payment  from  the  persons  who 
had  become  subscribers  of  stock  for  that  specific  purpose ; 
and  the  bill  prayed  an  account  of  such  subscriptions  and  a 
discovery  of  the  names  of  those  who  had  thus  subscribed 
and  were  liable  therefor. 

The  supplemental  bill  further  avers  that  at  the  April  term 
of  this  court,  in  the  year  1858,  a  decroe  was  entered  in  the 
original  case  against  the  Louisville  and  Sandusky  Railroad 
Company,  in  fSavor  of  the  complainants,  for  f  12,181,  as  the 
sum  due  them  for  work  done  under  their  contract  in  the 
construction  of  the  Piqua  and  Eaton  road;  and  that  it  was 
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held  and  adjudged  by  said  decree  that  the  complainants 
had  a  specific  claim  to,  or  lien  npon,  the  stock  subscriptions 
made  for  the  purpose  of  constructing  said  branch  road* 
And  by  said  decree  it  was  further  provided  that  the  case 
should  be  referred  to  a  master  to  ascertain  and  report  the 
property  and  effects  of  the  Louisville  and  Sandusky  Bail- 
road  Company,  which,  when  ascertained,  were  to  be  de- 
livered to  a  receiver,  then  appointed  by  the  court.  It  is 
then  averred  that  the  supplemental  bill  is  filed  to  obtain 
^^  the  aid  and  assistance  of  this  court  to  carry  said  decree 
into  execution ;"  and  also,  ^'  that  the  following-named  per- 
sons became  and  are  subscribers  to  the  capital  stock  of  said 
Eaton  and  Hamilton,  and  to  the  stock  of  said  Louisville 
and  Sandusky  Railroad  Company,  and  that  they  subscribed 
their  said  stock  for  the  special  purpose  of  having  the  same 
applied  to  the  construction  of  said  line  of  road  from  Eaton 
to  Piqua.'^  Then  follows  the  names  of  these  persons, 
numbering  Several  hundred,  averred  to  be  subscribers  or 
stockholders  for  the  construction  of  the  last-named  road, 
and  as  to  whom  the  prayer  of  the  bill  is,  that  they  may  be 
made  defendants  thereto,  and  may  be  required  to  answer; 
and  that  an  account  may  be  taken  of  the  sum  due  from 
them  respectively,  and  that  they  may  be  adjudged  to  pay 
the  same  to  the  complainants.; 

By  an  amendment  to  the  supplemental  bill,  it  is  averred 
'^  that  each  and  every  one  of  the  said  defendants  named  is 
indebted  on  account  of  their  said  subscriptions  to  said 
stock  therein  set  forth,  subscribed  for  the  special  purpose 
of  constructing  such  branch  road,  and  made  to  said  Eaton 
and  Hamilton  Railroad,  but  the  complainants  do  not  know, 
and  are  unable  to  state,  the  several  amounts  due  from  them, 
or  any  or  either  of  them,  and  they  pray  that  each  and 
every  of  them  may  be  compelled  to  state  and  set  forth  by 
answer  on  oath  the  amount  respectively  subscribed  and 
paid  by  them,  and  when  and  how  the  same  was  paid,  and 
when  and  how  the  same  was  subscribed,  and  that  it  be  re- 
ferred to  the  master  to  inquire  and  report  how  much 
remains  due  from  each  and  every  of  them,"  etc., 
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(CIRCUIT  COURT.) 

A,  T,  Stewa&t  &  Co.  V.  Saul  S.  Hinklb. 

▲  Judgment  wib  obtained  by  plaintiff  against  W.,  and  a  levy  made  on  hit 
real  property  to  satisfy  the  same.  H.  rerbally  promised  to  pay  plaint- 
iff the  amount  of  said  Judgment  in  six  months  if  he  Would  forbear  to 
collect  the  Judgment  against  W.,  and  extend  the  time  of  the  payment 
of  the  Judgment  JSM,  that  such  promise  by  H.  was  an  original  and 
not  a  collateral  promise,  and  was  not  required  to  be  in  writing  within 
the  statute  of  frauds  of  the  State  of  Ohio. 

The  agreement  of  the  plaintiff  was  a  sufficient  consideration  for  the  prom- 
ise of  H.  to  pay  the  amount  of  the  Judgment. 

Worthington  ^  Matthews^  for  plaintiA. 
MiUs  ^  Groahomy  for  defendant. 

Opinion  of  thb  Coubt  : 

The  qoeation  before  the  court  arises  on  %  general  de- 
murrer to  the  special  plea  of  the  defendant.  The  declara- 
tion is  in  assumpsit  on  a  special  promise  by  the  defendant, 
and  the  case  made  is,  in  substance,  that  the  plaintifi  had 
obtained  a  judgment  against  one  Cjrus  M.  Williams,  in 
the  Common  Pleas  of  Hamilton  county,  for  ^,750.28,  on 
which  an  execution  had  issued,  and  a  levy  had  been  made 
on  several  parcels  of  real  estate  in  Cincinnati,  as  the  prop- 
erty of  Williams.  It  is  there  averred,  that  ^'  in  considera- 
tion of  the  premises,  and  that  the  plaintiffs  agreed  to  re- 
lease the  levy  aforesaid  and  the  lien  of  the  judgment,  so 
£ar  as  the  same  existed  on  the  following  described  real  es- 
tate of  the  said  Cyrus  W.  Williams,  being  part  of  the 
same  described  and  levied  upon,"  to  wit :  two  certain  lots 
in  said  city  (which  are  fully  described),  <'  and  that  the  said 
plaintiffs  would  forbear  to  collect  the  sum  of  fl,2S5.85, 
part  of  their  said  judgment  against  the  said  Williams,  and 
would  give  time  for  the  payment  of  the  said  last-mentioned 
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sum  for  the  period  of  six  months,  the  defendant  then  and 
there  undertook  and  promised  the  plaintiffi  to  pay  them  the 
said  last-mentioned  snm  of  money  at  the  expiration  of  the 
said  period  of  six  months/'  The  declaration  then  alleges 
that,  in  consideration  of  said  promise,  the  plaintiffs  releas^ 
their  levy  on  the  two  lots  above  referred  to,  and  the  lien  of 
their  judgment  thereon,  and  forbore  for  the  period  of  six 
months  to  collect  the  said  sum  of  $1,285.86^  and  gave  time 
for  the  payment  thereof. 

To  this  declaration  the  defendant  has  filed  a  special  plea, 
setting  forth  that  the  promise  averred  was  a  promise  *^to 
answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son," and  not  being  in  writing  no  action  can  be  miuntained 
on  it  under  the  statute  of  Ohio  for  the  prevention  of  frauds 
and  peijuries«  The  plaintiffs  demur  to  this  plea,  and  thus 
the  first  question  for  the  court  is,  whether  the  promise  as 
set  forth  is  within  the  statute  referred  to,  and  is  required 
to  be  in  writing  to  sustain  an  action* 

On  this  point  the  counsel  on  both  sides  have  referred  to 
numerous  cases  to  sustain  their  views  of  the  law.  I  have 
not  regarded  it  as  necessary  to  attempt  a  minute  analysis 
and  comparison  of  the  cases  in  which  the  provision  of  the 
statute  of  frauds  referred  to  has  passed  under  the  consid- 
eration of  the  courts.  The  question  now  presented  is  on  a 
demurrer  to  the  declaration,  in  which  the  court  is  not  re- 
quired to  decide  what  evidence  will  be  necessary  to  sustain 
the  plaintiff}'  action,  but  simply  whether  the  promise  as  set 
out  in  the  declaration  is  valid  as  a  verbal  promise.  In 
this  aspect  the  inquiry  of  the  court  lies  within  very  narrow 
limits.  It  involves,  in  the  first  place,  the  question  whether 
the  undertaking  of  the  defendant  is  original  in  its  char- 
acter, or  whether  it  falls  within  the  designation  of  a  collat- 
eral promise.  If  it  is  of  the  former  class,  it  is  not  within 
the  statute ;  if  it  is  collateral,  then  it  is  void  as  not  being 
in  writing. 

In  attempting  to  distinguish  between  promises  or  agree- 
ments, as  original  or  collateral  in  their  character,  there 


610  SOUTHEBN  DISTRICT  OF  Omo. 


Stewart  v.  Hnldb. 


it  is  dear  the  plaiatiff  can  not  recover.  It  is^  therefore, 
proper  to  inqnire  whether  such  a  consideration  is  averred. 
On  this  Qibject  the  anthoritiee  are  nnmeroos  and  condnsive. 
^  An  agreement  to  forbear  for  a  time  proceedings  at  kw 
or  in  equity,  to  enforce  a  well-fonnded  claim,  is  a  valid 
consideration  for  a  promise."  1  Par.  on  Con.  865,  and  the 
authorities  there  cited.  The  same  writer  says^  ^  Nor  is  it 
necessary  that  the  forbearance  should  extend  to  an  entire 
discharge;  any  delay  which  is  real,  and  not  merely  c(dor- 
able,  is  enough."  *'  Nor  need  the  agreement  to  delay  be  for 
a  time  certain ;  for  it  may  be  for  a  reasonable  time,  and  yet 
be  a  sufficient  consideration  for  a  promise.''  1  Par.  on 
Obn.  867.  And  again,  ^  It  is  not  material  that  the  party 
who  makes  the  promise  in  consideration  of  such  forbear- 
ance, should  have  a  direct  interest  in  the  suit  to  be  for- 
borne, or  be  directly  benefited  by  the  delay.*'  Ibid.  And 
further,  ^^  In  general,  a  waiver  of  any  legal  right  at  the  re- 
quest  of  another  party,  is  a  sufficient  consideration  for  a 
promise.**    Ibid.  869. 

There  would  seem  to  be  no  doubt  that  the  plaintiff's 
agreement  to  release  his  levy  and  judgment  lien  against 
Williams,  and  to  forbear  -  the  collection  of  a  part  of  the 
judgment,  is  a  sufficient  consideration  for  the  promise  of 
the  defendant  Hinkle  to  pay  the  plaintifib  the  sum  claimed 
in  this  suit.  It  seems  to  be  supposed  by  the  counsel  for 
the  defendant  that  it  must  be  averred  that  Hinkle  had  some 
interest  in  the  release  of  the  levy  and  lien,  and  in  forbear- 
ing the  collection  of  the  sum  due  on  the  judgment,  to  give 
effect  to  his  promise  to  pay  the  money  to  these  plaintiffs. 
From  the  authority  just  cited,  it  would  seem  that  diis  is  not 
necessary.  It  is  immaterial  whether  he  is  to  be  benefited 
by  the  release  and  forbearance.  But  if  the  law  were  odier- 
wise,  it  would  not  affect  the  question  arising  on  this  de- 
murrer. A  good  consideration  for  the  promise  Ib  averred 
in  the  declaration  without  an  averment  of  the  dtfendanfs 
interest  in  obtaining  a  release  of  the  levy  and  lien  on  the 
real  estate,  and  forbearance  to  proceed  on  the  judgment 
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As  a  question  of  pleading  merely,  the  court  will  presume 
that  the  defendant  was  induced  to  make  the  promise  to 
pay,  for  the  reason  that  he  had  an  interest  in  disincumber- 
ing  the  real  estate  from  the  lien  of  the  judgment  and  the 
levy,  and  procuring  for  Williams  an  extension  of  the  time 
of  payment.  Whether  it  may  be  expedient  or  necessary 
for  the  plaintiff,  on  the  trial,  to  prove  how  his  interests 
were  connected  with  these  transactions,  is  not,  therefore,  on 
this  demurrer,  a  question  for  the  decision  of  the  court. 

Without  going  more  at  length  into  the  consideration  of 
this  subject,  I  am  led  to  the  conclusion  that  the  promise 
laid  in  the  declaration  is  an  original,  and  not  a  collateral 
promise,  and  therefore  not  within  the  statute  of  frauds, 
required  to  be  in  writing.  And  also  that  there  is  a  good 
and  valid  consideration  for  the  promise  set  forth  in  the 
declaration.  The  demurrer  to  the  plea  of  the  defendant  is 
therefore  sustained. 


(CIRCUIT  COURT.) 

BioHARD  A.  Tilghman  v.  Michael  Wxrk.    In  fiQurrt. 

Tilgfaman's  inTention  consisti  in  a  prooets  for  mannfaoiuring  free  fkt  aoi^ 
and  gljcerine,  by  the  action  of  winter,  in  a  liquid  state,  abore  the  ordi- 
nary boiling  point  of  water,  and,  consequently,  under  pressure,  on  fatty 
bodies  or  sabstances. 

The  invention  is  based  on  a  discovery  made  by  plaintiff  that  water  highly 
heated  and  under  pressure,  ofit$elf^  possesses  a  chemical  power  of  de- 
composing fat  bodies  into  their  elements,  fat  acid  and  glycerine. 

The  plaintiff's  patent  covers  all  the  modes  and  processes  by  which  the  prin- 
ciple of  his  invention  is  made  operative  in  practice. 

The  degree  of  utility  is  not  pertinent  to  the  question  of  the  validity  of  a 
patent,  but  may,  perhaps,  form  a  proper  subject  of  inquiry  in  estimating 
the  quantum  of  injury  resulting  fh>m  the  inflrlngement. 

The  description  of  Tilghman's  process  in  his  speoifloation  is  sufficient.  A 
fixed  role  is  given,  which  will  certainly  insure  success,  and  it  is  also 
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made  known  that  certain  yariaUons  may  be  made  without  changing 
the  process. 

The  gist  of  the  plaintiff's  inrention  is  the  disoorery  of  a  principle  in  sdeace 
which  ho  claims  to  have  made  practicallj  aseful  by  the  process  he  de« 
scribes.  It  is  plain  that  he  who  adopts  that  principle,  to  an  available 
or  practical  eztenti  so  far  inrades  the  ezclusire  right  of  the  patentee; 
and  to  the  extent  that  be  has  adopted  or  used  the  proceas,  is  chargeable 
with  infringement* 

Hence,  where  the  patentee  described  a  process  for  the  decomposition  of 
fatty  matter  by  the  action  of  water  at  a  high  temperatnre  and  presrare, 
io  as  to  dispense  with  the  fourteen  per  cent,  of  lime  preyiously  nsed, 
and  the  defendant  used  heated  water  at  a  lower  temperature  and  len 
pressure,  and  used  seven  per  cent,  of  lime :  HM^  that  thta  was  an  in- 
fringement of  the  patent. 

The  amount  which  the  plaintiff  should  recover,  is  to  be  measured  by  the 
profit  which  the  defendant  has  derived  ftom  the  adoption  and  use  of 
the  plaintiff's  invention. 

This  was  a  bill  in  equity,  filed  to  restrain  the  defendant 
from  infringing  letters  patent,  granted  to  the  complainant 
October  8,  1854,  for  an  ^*  improvement  in  processes  for 
purifying  fatty  bodies.'* 

The  nature  of  the  invention  will  appear  from  the  follow- 
ing extracts  from  the  specification : 

^^  My  invention  consists  of  a  process  for  producing  free 
fat  acids  and  solution  of  glycerine  from  those  fatty  and  oily 
bodies  of  animal  and  vegetable  origin  which  contain  glyc- 
erine as  their  base.  For  this  purpose,  I  subject  these  fatty 
or  oily  bodies  to  the  action  of  water,  at  a  high  temperature 
and  pressure,  so  as  to  cause  the  elements  of  these  bodies  to 
combine  with  water,  and  thereby  obtain,  at  the  same  time, 
free  fat  acids  and  solution  of  glycerine.  I  mix  the  &tty 
body,  to  be  operated  upon,  with  from  a  third  to  a  half  of 
its  bulk  of  water,  and  the  mixture  may  be  placed  in  any 
convenient  vessel,  in  which  it  can  be  heated  to  the  melting 
point  of  lead,  until  the  operation  is  complete.  The  veasel 
must  be  closed,  and  of  great  strength,  that  the  requisite 
amount  of  pressure  may  be  applied  to  prevent  the  conver- 
sion of  water  into  steam 

<<  The  melting  point  of  lead  has  been  mentioned  as  the 
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proper  heat  to  be  ased  in  this  operation,  because  it  has  been 
fonnd  to  give  good  results.  Bat  the  change  of  fatty  mat- 
ter into  fat  acid  and  glycerine,  takes  place  with  some  mate- 
rials (such  as  palm  oil)  at  or  below  the  melting  point  of 
bismuth,  yet  the  heat  has  been  carried  considerably  above 
the  melting  j^int  of  lead,  without  any  apparent  injury,  and 
the  decomposing  action  of  water  becomes  more  powerful  as 
the  heat  is  increased 

*^  What  I  claim  as  my  invention  is  the  manufacture  of  fat 
acids  and  glycerine  from  fatty  bodies,  by  the  action  of  water 
at  a  high  temperature  and  pressure.'' 

The  defendant  used  a  tank,  in  which  he  proposed  to 
effect  the  decomposition  of  the  fSat  by  the  direct  application 
of  superheated  steam  to  the  mass  of  oil  or  fatty  substances, 
thus  producing  fat « acids  without  distillation  or  the  direct 
application  of  fire.  For  this  process  he  obtained  letters 
patent,  dated  October  6, 1858,  in  which,  after  stating  that 
superheated  steam  alone,  of  a  temperature  of  from  800^  to 
900^  F.,  will  effect  the  decomposition,  he  says  that  acids 
and  alkalies  may  be  used  in  combination  with  the  super- 
heated steam  to  render  so  high  a  temperature  unnecessary, 
and  states  that  at  a  temperature  of  from  400^  to  630^  F., 
the  use  of  seven  pounds  of  lime  and  fifty  pounds  of  water 
to  every  one  hundred  pounds  of  fSatty  matter  will  be  suffi- 
cient. 

Oeorge  Harding  and  Henry  Stanbery^  for  compliunant. 

N.  C.  McLean  and  Charles  Fox^  for  defendant. 

Opinion  of  thb  Court: 

As  explanatory  of  the  delay  which  has  occurred  in  the 
decision  of  this  case,  it  is  proper  to  remark  that  it  was 
argued  before  Judge  McLean  and  myself,  near  the  close  of 
the  October  term,  1860.  A  short  time  after  the  argument, 
and  before  he  could  prepare  an  opinion,  that  distinguished 
and  lamented  judge  left  this  city  to  take  his  place  in  the 
88 
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Sapreme  Court  at  WaBhington.  After  some  conference  in 
relation  to  the  case,  from  which  it  was  apparent  ^here  was 
an  entire  concurrence  of  views  between  the  judges  as  to  all 
the  principal  points,  it  was  arranged  that  Judge  McLesn 
should  take  the  papers,  and  write  an  opinion  at  Washing- 
ton. Owing  probably  to  his  feeble  health  through  the  win- 
ter, resulting  in  his  death,  he  did  not,  so  far  as  I  am  in- 
formed, state  his  views  in  writing,  and  now,  under  eonie 
disadvantages  certainly,  it  has  devolved  on  me  to  announce 
the  conclusions  of  the  court. 

The  plaintiff,  Tilghman,  has  filed  his  bill  in  equity,  clam- 
ing to  be  the  first  and  original  discoverer  of  a  new  and  use- 
ful improvement  in  the  process  for  the  decomposition  of 
fatty  substances  and  oils  for  practical  purposes.  He  alleges 
that  the  exclusive  right  to  his  invention  is  secured  to  Mm 
by  letters  patent,  granted  by  the  United  States,  dated  Octo- 
ber 8,  1854;  and  that  the  defendant,  Werk,has  violated 
the  right  thus  secured  to  him  under  his  patent,  by  the  ose 
of  a  certain  apparatus  and  process  in  the  manufacture  of 
fat  acids  at  the  city  of  Cincinnati.  The  bill  prays  for  a  dis- 
covery as  to  the  matters  alleged,  and  such  relief  as  the 
equity  of  the  case  may  require. 

In  his  answer,  the  defendant  denies,  in  the  first  place, 
that  the  plaintiff  is  the  first  and  original  discoverer  of  the 
method  or  process  described  in  his  specification  and  covered 
by  his  patent ;  and  avers  that  substantially  the  same  process 
was  known  long  before  the  date  of  the  plaintiff's  patent, 
and  in  practical  use  in  France,  and  is  described  in  several 
works  published  in  that  country,  the  authors  and  compilers 
of  which  are  named  and  specifically  referred  to.  The  de- 
fendant also  denies  any  infringement  of  the  rights  of  the 
plaintiff  under  his  patent,  and  avers  that  the  method  or 
process  used  by  him  is  essentially  different  from  that  claimed 
and  described  by  the  plaintiff^  and  is  the  product  of  his 
own  invention,  and  is  secured  to  him  by  a  patent,  granted 
October  5, 1858.  The  answer  further  alleges,  in  substance, 
that  the  improvement  claimed  by  the  plidntiff  is  of  no 
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value,  and  incapable  of  being  practically  and  economically 
used  by  manufacturers. 

The  plaintifiy  in  his  specification^  describes  the  nature  of 
his  improvement  as  follows : 

<<  My  invention  consists  of  a  process  for  producing  free 
fat  acids  and  solution  of  glycerine  from  those  fatty  and  oily 
bodies  of  animal  and  vegetable  origin  which  contain  glyc- 
erine in  their  base.  For  this  purpose,  I  subject  these  fatty 
or  oily  bodies  to  the  action  of  water,  at  a  high  temperature 
and  pressure,  so  as  to  cause  the  elements  of  these  bodies  to 
combine  with  water,  and  thereby  obtain,  at  the  same  time, 
free  fat  acid  and  solution  of  glycerine.  I  mix  the  fatty 
body,  to  be  operated  upon,  with  from  a  third  to  a  half  of 
its  bulk  of  water,  and  the  mixture  may  be  placed  in  any 
convenient  vessel,  in  which  it  can  be  heated  to  the  melting 
point  of  lead,  until  the  operation  is  complete.  The  vessel 
must  be  closed,  and  of  great  strength,  that  the  requisite 
amount  of  pressure  may  be  applied,  to  prevent  the  conver- 
sion of  the  water  into  steam.'' 

This  comprehends  substantially  the  nature  of  the  inven- 
tion claimed  by  the  plaintiff  as  new  and  original.  The 
other  part  of  the  specification  describes  minutely  and  with 
great  clearness  the  apparatus  and  appliances  by  which  the 
proposed  result  is  produced.  It  is  not  necessaiy  to  notice 
critically  the  process  as  described,  as  the  defendant's  answer 
takes  no  exception  to  the  sufficiency  of  the  specification. 

L  As  to  the  originality  of  the  invention  claimed  by  the 
plaintifT  and  covered  by  his  patent. 

It  appears,  from  the  above  extract  from  the  specification, 
that  the  invention  of  the  plaintift'  consists  in  a  process  for 
the  manufacture  of  fat  acids  and  glycerine,  by  the  action  of 
water,  in  a  liquid  state,  above  the  ordinary  boiling  point  of 
water,  and,  consequently,  under  pressure,  on  fatty  bodies  or 
substances.  The  invention  is  based  on  the  discovery, 
claimed  by  the  plaintiflf  to  be  original  with  him,  that  water, 
under  the  conditions  above  set  forth,  of  itself,  possesses  a 
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chemical  power  of  decomposiDg  or  separating  fat  bodiee 
into  their  elements,  fiat  acid  and  glycerine. 

Now,  the  answer  of  the  defendants  sets  np  that  the  same 
process  is  described  in  Pajen's  Chemistry  published  in  the 
year  1851 ;  in  Begnanlfs  Chemistry,  published  in  1858 ;  and 
in  Roret's  Encyclopedia.    These  are  all  French  publications, 
of  dates  anterior  to  the  date  of  the  plaintiff's  patent;  and, 
under  the  patent  laws  of  the  United  States,  if  any  of  the 
processes  described  are  identical  with  the  invention  claimed 
by  plaintiff  it  is  fatal  to  the  validity  of  his  patent    By 
reference  to  these  publications,  and  to  the  testimony  of  the 
distinguished  experts  which  is  before  the  court,  the  infer- 
ence seems  to  be  irresistible  that  there  is  a  substantial 
difference  between  the  processes  they  describe  and  that  pat- 
ented to  the  plaintiff    Neither  of  the  works  referred  to  de- 
scribe or  notice  any  such  chemical  decomposing  power  per- 
taining to  water  at  a  high  temperature,  and  under  pressore, 
which  constitutes  the  main  element  in  the  discovery  claimed 
by  the  plaintiff.    K^gnault  and  Payen  describe  a  process  of 
decomposition  consisting  in  a  separation  of  fat  acids  by  the 
destruction  of  the  glycerine,  one  of  the  elements  of  the 
fatty  body,  but  do  not  mention  the  use  of  water  highly 
heated,  under  pressure,  as  the  decomposing  agent.    In  die 
description  contained  in  Beret's  Encyclopedia,  lime  is  re- 
quired as  the  decomposing  agent,  in  quantities  sufficient  to 
effect  the  separation  of  the  fat^  body  into  fat  acid  and 
glycerine.    No  allusion  is  made  to  the  process  described  by 
the  plaintiff,  and  which  is  the  distinguishing  feature  of  his 
invention.    In  confirmation  of  this  view  of  the  publications 
referred  to,  and  as  conclusive  of  the  point  under  consider- 
ation, it  may  be  remarked  that  the  experts  examined  on 
behalf   of  the  plaintiff— Professors  Booth,  Rogers,  and 
Oenth,  gentlemen  of  distinguished  reputation  in  the  walks 
of  science,  and  who  profess  to  be  acquainted  with  the 
French  works  referred  to— unite  in  saying  that  they  describe 
no  process  resembling  or  identical  with  that  described  by 
and  patented  to  the  plaintiff.    They  also  agree  in  saying 
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that  in  so  far  as  their  knowledge  and  research  extend,  there 
is  no  pnblication  extant  which  describes  the  plaintiff's  pro- 
cess, and,  in  their  judgment,  it  is  new  and  original  with 
him ;  and  eTen  the  scientific  gentlemen  who  have  testified^ 
as  experts,  on  behalf  of  the  defendant,  do  not  say  that  they 
have  knowledge  of  any  work  or  publication,  dating  back  of 
the  plaintiff's  patent,  which  describes  his  process.  The  in- 
vention of  Milly  ftMotard,  described  inBoret's  Encyclopedia, 
is  perhaps  a  nearer  approximation  to  that  of  the  plaintiff's 
than  auy  other  referred  to  by  the  defendant  They  de- 
scribe a  close  boiler,  in  which  fat  and  water  were  subjected 
to  the  action  of  high  temperature  and  pressure.  But,  in 
their  process,  they  do  not  rely  on  these  agencies  to  effect 
the  separation  of  the  elements  of  the  fatty  bodies,  but  re- 
quire lime  in  sufficient  quantities,  to  combine  with  all  the 
fat,  and  thus  prevent  the  formation  of  any  free  fat  acid. 

So,  too,  it  appears,  that  in  the  patent  of  Arthur  Dunn, 
described  in  Vol.  II.,  second  series  of  the  Repertory  of  Pat- 
ent Inventions,  he  used  a  steam-tight  vessel,  and  applied  a 
temperature  of  810^  F.,  and,  by  the  use  of  soda,  produced 
Boda  soap,  and  not  free  fat  acid. 

It  is  obvious  that,  in  all  the  descriptions  of  these  pro- 
cesses, they  are  essentially  different  from  the  plaintiff's  in- 
vention, by  whose  apparatus  free  fat  acid  is  produced  solely 
by  the  chemical  action  of  water,  at  a  high  temperature, 
under  pressure. 

It  is  certainly  true  that  some  of  the  discoveries  referred 
to,  especially  Milly  &  Motard,  and  Dunn,  approached  very 
nearly  to  the  discovery  of  the  plaintiff;  but  as  certainly 
stopped  short  of  the  object.  They  failed  to  reach  the  im- 
portant chemical  truth,  that  highly  heated  water,  uuder 
pressure,  will  produce  from  fatty  bodies  free  fat  acid  and 
solution  of  glycerine  without  any  other  agency. 

This  view  is  most  convincingly  exhibited  by  the  testi- 
mony of  the  experts  who  have  been  examined  as  witnesses. 
It  is  also  sustained  by  the  commissioner  of  patents,  who  in 
his  note  to  the  defendant  Werk,  of  June  26, 1858,  rejecting 


518  SOUTHERN  DISTRICT  OF  OHIO. 

Tilghman  v.  Werk. 

his  first  application  for  want  of  novelty,  distinctly  informs 
him  that  Mr.  Tilghman  is  the  acknowledged  discoverer  of 
this  process. 

I  have  no  hesitation  in  concluding  that  the  attempt  to 
invalidate  the  plaintiff's  patent  for  want  of  originality  in 
his  invention  has  wholly  failed. 

n.  The  patent,  however,  is  assailed  on  other  grounds, 
which  I  will  briefly  notice. 

First  It  is  insisted  that  while  it  may  be  practicable  to 
separate  fatty  bodies  by  the  action  of  heated  water,  accord- 
ing to  the  plaintiff's  process,  it  can  not  be  economically  and 
practically  used,  and  therefore  the  invention  patented  is  of 
no  utility.  The  defendant,  in  his  answer,  while  he  does  not 
take  issue  distinctly  on  the  utility  of  the  invention,  alleges 
that  it  is  liable  to  two  objections,  which  prevent  it  from 
being  of  practical  use.  The  first  is,  that  the  great  heat  re- 
quired to  produce  the  result  proposed,  will  speedily  destroy 
or  greatly  injure  the  tank  and  pipes  employed ;  and,  sec- 
ond, that  so  much  time  is  required  in  completing  the  pro- 
cess, that  practically  it  is  of  no  utility. 

As  to  this  point,  it  is  only  necessary  to  advert  to  the 
familiar  principle  in  the  law  of  patent  rights,  that  a  pre- 
sumption of  the  utility  of  an  invention  arises  from  the  grant 
of  the  patent ;  and  this  presumption  can  only  be  repelled 
by  clear  proof  that  it  is  utterly  worthless.  There  is  not 
only  no  such  evidence  in  this  case,  but  it  is  proved  upon 
actual  experiments  that  the  plaintiff's  process  has  been  suc- 
cessfully applied  to  practical  use.  What  may  be  the  degree 
of  utility  is  not  an  inquiry  pertinent  to  the  question  under 
consideration,  but  may,  perhaps,  form  a  proper  subject  of 
inquiry  hereafter,  if  it  is  proved  that  the  defendant  has  in- 
fringed the  plaintiff's  piktent,  in  estimating  the  quantum  of 
injury  which  has  been  sustyiined. 

Second.  It  is  also  contended,  by  the  defendant's  counsel, 
that  the  patent  of  the  plaintiff  is  a  nullity,  because  it  does 
not  describe  the  process  by  which  the  result  claimed  is  to 
be  produced  with   sufficient  precision,  and  that  no  one. 
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though  skilled  in  the  basinesSy  could  detenniQe,  except  by 
experiment,  the  precise  degree  of  heat  required. 

On  this  point  it  may  be  remarked,  in  the  first  place,  that 
the  defendant  has  offered  no  evidence  tending  to  prove 
the  existence  of  any  practical  difficulty  in  the  use  of  the 
process  described  in  the  plaintiff's  specification.  The 
learned  experts  who  have  testified  for  him,  say  they  have 
tested  the  practicableness  of  the  described  process,  by  actual 
and  successful  experiments.  And  it  also  appears  from  the 
evidence  of  the  witnesses,  Bopes  and  Grant,  thi^t  they  have 
actually  produced  free  fat  acid  and  solution  of  glycerine  by 
the  plaintiff's  process,  making  no  mention  of  any  difficulty 
from  a  want  of  exactness  in  the  specification  as  to  the 
degree  of  heat  required.  And  referring  to  the  specification, 
it  seems  to  be  sufficiently  explicit  to  answer  the  require- 
ments of  the  statute,  construed  in  the  liberal  spirit  in  which, 
by  repeated  judicial  decisions,  this  instrument  should  be 
viewed.  The  language  of  the  specification  in  reference  to 
the  temperature  of  the  heated  water  is  as  follows : 

^^The  melting  point  of  leaii  has  been  mentioned  as  the 
proper  heat  to  be  used  in  this  operation,  because  it  has  been 
found  to  give  good  results.  But  the  change  of  fatty  mat- 
ter into  fat  acid  and  glycerine,  takes  place  with  some  ma- 
terials (such  as  palm  oil)  at  or  below  the  melting  point  of 
bismuth,  yet  the  heat  has  been  carried  considerably  above 
the  melting  point  of  lead,  without  any  apparent  injury, 
and  the  decomposing  action  of  water  becomes  more  pow- 
erful as  the  heat  is  increased.'' 

Now,  it  is  well  known  that  lead  melts  at  612^  Fahrenheit, 
and  bismuth  at  about  510^  There  is,  then,  a  precise  de- 
gree of  heat — 612^ — ^recommended  and  prescribed  as  sure 
to  produce  a  good  result  in  changing  common  fatty  bodies 
to  acid  and  glycerine — ^and  a  lower  temperature — ^the  melt- 
ing point  of  bismuth — 510° — when  palm  oil  or  similar  sub- 
stances are  to  be  operated  upon.  And  it  clearly  does  not 
render  the  specification  liable  to  objection  for  want  of  cer- 
tainty and  clearness,  that  the  patentee  states  that  the  degree 
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of  beat  may  be  carried  above  these  figures  without  Idjuij. 
Nor  is  the  BafBciency  of  the  description  impeached  by  the 
fact  that  the  desired  result  has  beeu  produced  at  a  lower 
temperature  of  water.  There  is  a  fixed  rule  g^ven  which 
may  be  safely  followed,  while  it  is  made  kaown  that  the 
manufacturer  may  safely  depart,  to  some  extent,  from  this 
rule,  if,  from  experiment  and  a  just  exercise  of  discretion,  it 
should  be  expedient  to  do  so.  This  specification  is  not 
therefore,  liable  to  the  objection  urged  in  argument,  and  so 
often  referred  to  in  the  books,  that  the  process  described 
can  not  be  carried  out  without  the  necessity  of  pre^ous 
experiments* 

Third.  Another  ground  of  objection  to  the  validity  of 
the  patent  is,  that  it  is  merely  for  a  prmevpUj  and  not  for 
a  process,  and  therefore  void. 

It  seems  to  the  court  this  objection  is  fully  met  by  a  ref- 
erence  to  the  words  of  the  patentee  in  describing  his  in- 
vention. In  the  introductory  part  of  his  specification,  he 
claims  to  have  invented  ^^  a  new  and  improved  mode  of  ' 
treating  fatty  and  oily  bodies,"  and  continues  as  follows : 
**  My  invention  consists  of  a  process  for  producing  free  fiit 
acids  and  solution  of  glycerine,"  etc. 

Now,  it  is  well  settled,  and  needs  no  citation  of  author- 
ities to  prove  it,  that  the  discovery  of  a  new  and  abstract 
principle  in  science  or  mechanics  can  not  be  the  subject  of 
a  patent.  And  clearly,  if  this  patentee  has  discovered 
merely  the  principle  or  scientific  fact,  that  superheated 
water,  by  its  own  power,  will  effect  the  decomposition  or 
separation  of  fatty  substances  into  acids  and  solution  of 
glycerine,  he  could  not  have  obtained  a  patent;  or,  if  a 
patent  issued,  it  would  be  void. 

But  he  claims  and  has  described  more  than  this.  He 
claims  the  discovery  of  a  new  principle,  and  a  process  by 
which  that  principle  may  be  made  practical  and  operative. 
This  process  is  minutely  and  fully  described,  and  that  is  all 
the  law  requires.  It  has  been  adjudged  a  patentable  inven- 
tion by  the  officer  of  the  government  selected  with  special 
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reference  to  his  qualification  for  the  position,  and  by  him  a 
patent  has  been  iasnedy  secnring  to  the  patentee  the  ezcla- 
sive  benefit  of  bis  invention,  for  the  term  prescribed  by 
law.  I  do  not  feel  called  apon  to  overrule  and  set  aside  tbe 
judgment  of  the  commiasioner  of  patents,  in  the  case  now 
before  me. 

in.  The  next  inquiry  relates  to  the  question  of  infringe'- 
ment. 

The  bill  alleges  that  the  defendant  ^^  is  now  constructing 
and  using  the  said  patented  improvement  in  Bome  part 
thereof,  substantially  the  same  in  construction  and  operation 
as  in  said  letters  patent  mentioned.'' 

On  the  point  of  infringement,  a  mass  of  evidence  has 
been  offered  on  both  sides,  and  it  has  been  discussed  at 
length  by  counsel.  Without  reviewing  the  evidence  in  its 
details,  I  will  state,  as  concisely  as  I  can,  the  conclusions  to 
which  I  have  arrived ;  and  I  may  remark  that  as  there  seems 
to  be  no  controversy  as  to  the  process  or  appliances  by 
which  the  defendant  decomposes  fatty  bodies,  it  is  unneces- 
sary here  to  describe  them  with  minuteness. 

The  sole  inquiry  is,  whether  the  mode  or  process  used  by 
the  defendant  is  substantially  identical,  in  whole  or  in  part^ 
with  that  patented  to  and  used  by  the  plaintiff  7 

Tbe  invention  of  the  plaintiff  has  been  already  suffi- 
dently  noticed. 

As  to  the  defendant's  invention  it  appears,  that  in  May, 
1868,  he  applied  for  a  patent,  and  filed  his  specifications 
describing  his  invention  and  the  process  by  which  it  was 
to  be  ipade  practical.  He  there  claimed  as  his  invention 
*^  the  manufacture  of  tsA  acids  by  subjecting  fatty  or  olea- 
ginous bodies  to  the  direct  action  of  superheated  steam, 
either  with  or  without  the  use  of  other  agents." 

This  application  was  rejected  for  the  reason  stated  by  the 
commissioner,  that  the  invention  claimed  by  the  defendant 
was  covered  by  the  previous  patent  granted  to  the  plaintifil 

The  defendant  filed  a  new  application,  in  which  he 
modified  his  original  claim  and  describes  his  invention  as 
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consisting  '*  in  tbe  combination  and  arrangement  of  the 
apparatus  as  herein  set  forth,  for  the  saponifieatum  of  fatty 
bodies."  And  this  he  proposes  to  effect  by  the  direct  appli- 
cation of  superheated  steam  to  the  mass  of  oil  or  otiier 
fatty  substances,  and  thus  producing  fat  acids  without  dis- 
tillation or  the  direct  application  of  fire.  In  his  conclusion, 
h&  claims,  as  new,  '^  the  combination  of  boiler,  superheating 
furnace,  and  tank."  In  the  description  of  his  process,  he 
says :  '^  The  superheated  steam  alone,  of  a  temperature  of 
from  800^  to  900^  F.,  will  effect  the  decomposition,  but  acids 
and  alk^ies  may  be  used  in  combination  with  the  super- 
heated steam  to  render  so  high  a  temperature  unnecessary." 
He  then  states  that  at  a  temperature  of  from  400°  to  530^ 
F.,  the  use  of  seven  pounds  of  lime  and  fifty  pounds  of 
water  to  every  one  hundred  pounds  of  fattj  matter  will  be 
sufficient  for  the  superheated  steam.  Thus  modified,  a 
patent  was  granted  to  the  defendant  October  6, 1868. 

In  his  answer,  the  defendant  calls  his  invention  ^'  a  com- 
bination of  machinery,  or  improvement  in  apparatus  for 
manufacturing  fatty  acids,  etc.,  by  superheated  steam,  and 
a  tight  tank  bj  which  the  fatty  acids  are  produced  without 
distillation,  or  the  direct  action  of  fire."  He  also  states  that 
the  fatty  substances  are  placed  in  the  tank,  closed  at  the  top 
to  retain  the  heat  and  steam,  with  six  or  seven  pounds  of 
lime,  and  one  hundred  and  thirty  pounds  of  water  to  ev^ 
one  hundred  pounds  of  the  fatty  matter,  and  introduces 
steam  heated  to  840°  or  S50°  F.,  which,  in  connection  with 
the  action  of  the  lime  and  water  produces  a  lime  soap,  and 
sets  the  glycerine  free  in  five  hours  after  the  operation  is 
begun.  The  lime  soap  is  afterward  decomposed  by  the  use 
of  sulphuric  acid,  and  the  fat  acids  become  free; 

This  synopsis  of  the  defendant's  invention,  as  described 
and  used  by  him,  sufficiently  exhibits  its  essential  fiBatures. 
And  the  question  for  decision  is,  whether  in  any  of  its  pro- 
cesses, or  modes  of  operation,  it  infringes  any  right  granted 
to  the  plaintiff  by  his  patent. 

It  has  been  before  stated,  that  the  claim  of  the  plaintiff 
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is  in  substance,  that,  by  his  process,  superheated  water, 
under  pressure,  is  the  sole  agent  in  the  decomposition  of 
fittly  substances,  and  separating  them  so  as  to  foin^i  free  fiat 
acids,  and  solution  of  glycerine. 

Does  the  defendant's  process  effect,  or  is  it  capable  of 
effecting,  the  same  result  by  substantially  similar  means  ? 

In  giving  an  answer  to  this  question,  it  is  unnecessary  to 
institute  a  critical  comparison  of  the  machinery  and  appli- 
ances respectively  used  by  the  patentees.  It  is  not  contro* 
verted  that  they  are  essentially  alike.  The  defendant  pro- 
duces the  heat  necessary  to  decompose  the  fatty  mass  in  his 
tank,  by  the  use  mainly  of  steam  heated  to  a  high  tem- 
perature, which  necessarily  causes  the  water  forming  a  part 
of  the  contents  of  the  tank,  to  rise  to  the  same  temperature 
as  the  steam,  thus  avoiding  the  direct  application  of  fire  to 
the  tanl^,  according  to  the  process  be  describes ;  and  by  his 
distinct  admission  in  his  answer,  a  portion  of  water  is  used 
as  a  decomposing  agent.  It  is  also  proved  by  the  witnesses, 
that,  in  the  defendant's  process,  water  is  required  and  used. 
And  it  is  clear  that,  in  that  process,  it  is  the  superheated 
water,  necessarily  under  pressure,  which  effects,  to  a  certain 
extent,  the  decomposition  of  the  fatty  contents  of  the  tank. 

The  scientific  gentlemen  examined  as  witnesses  for  the 
plaintiff*  unite  in  saying,  after  full  experiments,  that,  in  their 
judgment,  this  result  is  due  to  the  chemical  action  of  the 
superheated  water,  on  the  precise  principle  of  the  plaintiff's 
invention. 

It  is  true  that  two  experts,  called  as  witnesses  for  the 
defendant,  state  it  as  their  belief,  not  based,  however,  on 
experiment,  that  the  decomposition  can  not  take  place  at  a 
temperature  of  water  less  than  650^  or  600^  And  hence  it 
is  urged  by  the  couiisel  for  the  defendant,  that  there  is  no 
identity  in  the  two  processes. 

In  support  of  this  view,  it  is  insisted,  that  in  the  defend- 
ant's process  the  water  is  heated  only  to  350^  or  400°,  and  at 
that  temperature  can  have  no  decomposing  power,  and 
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therefore  that  the  prooesses  are  eeBentially  Afferent  in  prin- 
oiple. 

The  fact  relied  apon  to  BustaiD  this  poeitioii  is  not  made 
out  by  the  evidence.  The  opinions  of  the  two  chemical 
experts  referred  to,  cao  not  prevail  against  the  positive 
statements  of  no  lees  than  five  witnesses,  that  by  exper- 
iment it  is  found  that,  at  a  temperature  of  850^,  the  heated 
water,  under  pressure,  as  applied  by  the.  defeodant,' will  pro- 
duce free  fat  acid  by  its  chemical  action  alone. 

As  I  understand  the  law,  the  plaintiff's  patent  covers  all 
the  modes  and  processes  by  which  the  principle  of  his  in- 
vention  is  made  operative  in  practice.  In  Curtis  on  Patents, 
section  283,  the  author  says :  '^  These  cases  show  that  when 
a  party  has  invented  some  mode  of  carrying  into  effect  a 
law  of  natural  science,  or  a  rule  of  practice,  it  is  the  appli- 
cation of  that  law  or  rule  which  constitutes  the  peculiar 
fbature  of  his  invention ;  that  he  is  entitled  to  protect  him- 
self from  all  other  modes  of  making  the  same  application ; 
and,  consequently,  that  every  question  of  infringement  will 
present  the  question  whether  the  different  mode,  be  it  better 
or  worse,  is  in  substance  an  application  of  the  same  prin- 
ciple. The  substantial  identity,  therefore,  that  is  to  be 
looked  to  in  cases  of  this  kind,  respects  that  which  con- 
stitutes the  essence  of  the  invention,  viz :  the  application  of 
the  principle." 

On  this  point  the  authorities  are  numerous ;  but  it  seems 
to  the  court  unnecessary  to  make  a  special  reference  to 
them.  It  is  clear  the  plaintiff,  in  this  case,  does  not,  in  his 
specification,  restrict  himself  to  any  certain  or  fixed  tem- 
perature of  heated  water  as  necessary  to  produce  the  re- 
quired result.  He  fiames  the  melting  point  of  lead,  612°, 
because,  as  he  says,  it  is  known  to  operate  successfully ;  but 
he  does  not  say,  or  intimate,  that  a  higher  or  lower  tem- 
perature may  not  be  expedient  or  useful.  He  does  indeed 
state,  what  would  be  entirely  obvious  without  it,  that  the 
rapidity  of  the  process  of  decomposition,  by  the  chemical 
action  of  the  heated  water,  will  be  in  proportion  to  the 
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degree  of  its  heat.  He  has,  therefore,  in  efiect,  provided 
for  a  much  higher  temperature  than  612^,  by  recommend- 
ing  the  use  of  a  tank  strong  enough  to  resist  a  pressure  of 
ten  thousand  pounds  to  the  inoh. 

There  is  but  one  other  point  connected  with  the  question 
of  infringement,  to  which  it  seems  necessary  to  advert.  I 
refer  to  the  position  assumed  by  the  counsel  for  the  defend- 
ant, which,  as  I  understand  it,  is,  that  if  the  defendant  has 
adopted  the  principle  of  the  plaintifi*'s  invention  in  part 
only,  and  uses  an  agency  in  his  process,  which  is  not  a 
part  of  the  plaintiff's  invention,  he  does  not  infringe  his 
right  under  his  patent. 

It  is  contended,  and  the  evidence  proves  it,  that  the  de- 
fendant uses  two  distinct  agents  in  his  process.  He  has  the 
superheated  water,  and,  in  addition,  uses  six  or  seven 
pounds  of  lime  to  each  one  hundred  pounds  of  the  fiatty 
mass  in  the  tank. 

The  result  of  this,  as  appears  satisfactorily  from  the  evi- 
dence, is,  that  a  part  of  this  mass  is  converted  into  free  fat 
acid,  and  a  part  is  saponified  or  converted  into  what  some 
of  the  experts  .designate  as  an  acid  lime  soap. 

There  seems  to  be  no  question  that  the  production  of  the 
free  fat  acid  is  due  solely  to  the  decomposing  power  of  the 
heated  water,  and  the  saponifying  effect  to  the  alkaline 
properties  of  the  lime  acting  on  the  mass  of  fat. 

As  to  the  first  of  these  effects,  the  production  of  free  fiit 
acid,  the  precise  principle  which  constitutes  the  distin- 
guishing feature  of  the  plaintiff's  invention  is  clearly 
brought  into  requisition  in  the  process. 

As  to  the  other,  the  saponifying  action  of  the  lime,  there 
is  no  invasion  of  the  plaintiff's  claim,  for  the  obvious  rea- 
son that  he  does  not  name  or  provide  for  the  use  of  lime 
in  the  process  described  in  his  specification. 

Upon  this  state  of  facts,  the  question  is,  has  the  defend- 
ant so  far  appropriated  the  invention  of  the  plaintiff  as  to 
render  him  liable  for  an  inMngement  ?    The  answer  to  this 
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inquiry  Beems  so  obvious  that  I  shall  not  discuss  it  at  any 
length. 

The  principle  is  undoubted,  that  in  a  patent  for  a  me- 
chanical structure,  the  novelty  and  utility  of  which  consistB 
wholly  in  a  combination  of  things  before  known  and  in 
use,  there  is  no  infringement  by  the  use  of  any  of  the 
separate  parts  of  the  combination. 

But  this  principle  can  have  no  application  to  the  present 
case.  The  gist  of  the  plaintiff's  invention  is  the  discovery 
of  a  principle  in  science,  which  he  claims  to  have  made 
practically  useful  by  the  process  he  describes.  I^ow,  it 
seems  plain  that  he  who  adopts  that  principle,  to  an  avail- 
able or  practical  extent,  so  far  invades  the  exclusive  right 
of  the  patentee.  The  logical  sequence  of  the  opposite  doc- 
trine would  be,  that  there  could  be  no  infringement  unless 
the  patented  invention  was  adopted  to  the  extent  of  produc- 
ing the  full  results  proposed  by  the  patentee.  In  the  case 
of  this  defendant,  his  discovery,  which  constitutes  a  distinct 
part  of  his  claim,  that  a  small  percentage  of  lime  will 
fiacilitate  and  hasten  the  decomposition  of  the  fatty  mass  in 
the  tank,  may  be  and  probably  is  useful  and  meritorious, 
and  would  well  entitle  him  to  a  patent ;  but  certainly  it 
gave  him  no  right  to  adopt  the  plaintiff's  invention  in  giv- 
ing effect  to  his  own.  His  claim  for  a  patent  should  have 
rested  on  the  fact,  that  he  had  discovered  an  improvement 
of  the  principle  and  process  covered  by  the  prior  patent  to 
the  plaintiff.  To  the  extent,  therefore,  that  he  has,  withoat 
the  license  or  authority  of  the  plaintiff,  adopted  and  used 
his  process,  the  defendant  is  chargeable  with  an  infringe- 
ment. 

It  is  perhaps  to  be  regretted  that  the  defendant,  in  apply- 
ing for  a  patent,  had  not  limited  his  claim  to  an  improve- 
ment of  the  plaintiff's  invention.  In  that  form  his  patent 
would  have  been  sustainable,  and  would  have  been  bene- 
ficial, not  only  to  the  defendant,  but  the  public  It  is  in 
evidence  that  under  the  old  process  of  separating  fittty 
matter  for  manufacturing  purposes,  fourteen  pounds  of 
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lime  were  required  to  every  one  hundred  pounds  of  the 
mass,  which  produced  lime  soap ;  and  the  separation  of 
this  soap  into  free  fat  acid  and  glycerine,  required  the  use 
of  thirty-five  per  cent,  of  sulphuric  acid.  This  was  an 
expensive  process;  and  the  discovery  that,  through  the 
joint  agency  of  superheated  water,  and  six  or  seven  per 
cent,  of  lime,  the  desired  result  could  he  speedily  and  suc- 
cessfully effected,  was  in  an  economical  view,  an  important 
invention,  and  apparently  of  practical  utility. 

I  can  not  hesitate  upon  the  law  of  this  case,  applicable 
to  the  facts  proved,  in  holding,  first,  that  the  plaintiff's 
patent  is  valid  to  the  extent  of  his  claim — and,  secondly, 
that  the  defendant  has  infringed  upon  the  plaintiff's 
patented  rights  to  the  extent  indicated.  In  the  present 
posture  of  the  case,  it  is  obvious  no  decree  can  be  entered 
for  damages  airsing  from  the  infringement.  The  rule  of 
compensation  sanctioned  by  the  express  provision  of  the 
statute,  is  the  actual  damage  sustained  by  the  plaintiff;  and 
this  damage  is  measured  by  the  profit  which  the  defendant 
has  derived  from  the  adoption  and  use  of  the  plaintiff's 
invention.  But  in  this  case,  this  adoption  and  use  have 
only  been  to  a  partial  extent,  and  there  are  no  data  before 
the  court  by  which  the  profit  to  the  defendant  can  be 
ascertained.  The  amount  of  the  recovery  in  the  case  can 
not  be  great — and  it  may  be,  the  plaintiff  does  not  desire  a 
decree  for  damages.  While  it  is  clear  from  the  evidence 
that  it  is  practicable  by  the  plaintiff''s  process  alone  to 
effect  the  decomposition  of  a  fatty  mass  as  claimed  by  his 
patent;  yet  it  ia  perhaps  questionable  whether  it  can  be 
successfully  adopted  by  the  manufacturer.  The  evidence 
shows  that  about  twenty  hours  are  required  to  efi'ect  the 
desired  result  by  this  process ;  and  some  of  the  witnesses 
are  positive,  that  in  this  country  at  least,  the  length  of 
time  required  to  perfect  the  process  is  a  fatal  objection  to 
its  practical  use.  It  appears  that  those  who  have  tried  it 
have  found  it  necessary  to  expedite  the  process  of  decom- 
position by  the  use  of  from  one-half  to  two  per  cent,  of 
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lime ;  and  with  this  addition  the  trials  have  been  very  sac- 
eeasfnl.  Bat  the  plaintiff  under  the  conviction  that  the 
use  of  snperheated  water,  under  pressure,  would,  of  itself, 
efllBot  the  desired  end,  has  made  no  claim  for  the  use  of 
lime  in  his  process,  and  can  not  complain  of  its  use  as  an 
invasion  of  his  rights. 

If  the  plaintiff  desires  it,  the  case  will  be  referred  to  a 
master  to  inquire  into  and  report  the  actual  profit  which 
the  defendant  has  derived  from  the  adoption  and  use  of  the 
plaintiff's  process,  to  the  extent  that  it  has  been  adopted 
and  used  by  the  defendant. 

A  decree  may  be  entered  in  accordance  with  the  views 
stated  by  the  court. 


(circuit  court.) 

Thsodobb  T.  Woodruff,  John  S.  Millbb,  Orvills  W. 
Childs,  and  Georgs  B.  Dtkbman  v.  Elah  E.  Barnst, 
C.  Parkbr,  S.  F.  Woodsuh,  and  J.  A.  Tbnkht. 

The  words  "panaant  to  law,"  in  the  act  of  February  26,  1853,  are  eqaiTi- 
lent  to  the  word  *Uummoiied,''  in  the  act  of  Febroary  28, 1799,  and,  in 
both  cases,  import  that  witnesses  who  attend  without  Imng  sammoned, 
are  yolontary  witnesses,  whose  fees  oan  not  be  taxed  against  the  losiog 
party. 

If  a  witness,  whose  residence  is  not  at  the  place  of  holding  court,  is  sum- 
moned at  the  place  of  trial,  he  is  allowed  mileage  for  returning  to  his 
home,  but  not  for  coming  to  the  court;  and  by  a  liberal  oonstructiosL 
of  the  statute,  return  travel  has  been  allowed,  even  beyond  the  limilB 
of  the  district  for  which  the  court  was  held. 

Hodels  of  the  invention  described  in  the  plidntiif' s  patent,  and  procured 
by  the  defendant  in  good  faith,  may  be  included  in  the  taxation  of 
costs,  but  not  other  models. 

Copies  of  patents,  either  that  of  the  plaintiif  or  others,  procured  by  the 
defendant,  can  not  be  taxed  as  costs  to  the  plaintiff. 
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This  was  a  motion  to  retax  costs.  The  facts  sofficieotly 
appear  in  the  opinion  of  the  conrt 

Georye  E.  Pugh^  for  ]^laintiffs. 
T.  jD.  Lincoln^  for  defendants. 

Opinion  of  the  Court: 

On  the  part  of  the  plaintifis  in  this  case^  a  motion  is  made 
to  retax  the  costs^  hy  striking  from  the  cost-hill  the  charges 
for  mileage  to  such  of  the  defendants'  witnesses  residing 
ont  of  this  district,  and  more  than  one  hundred  miles  from 
Cincinnati,  as  attended  at  the  request  of  the  defendants, 
and  without  service  of  process  requiring  their  attendance. 
And  the  defendants  move  for  a  retaxation,  hj  which  they 
may  he  allowed  for  expenses  incurred  in  procuring  certain 
models  and  copies  of  patents  deemed  necessary  in  their 
defense. 

The  plaintiff's  motion  will  he  first  considered.  It  pre- 
sents simply  the  question  whether  a  party,  against  whom  a 
judgment  for  costs  has  heen  entered,  is  chargeahle  with  the 
mileage  of  the  witnesses  who  have  attended  without  being 
summoned  by  legal  process. 

The  facts  necessary  to  notice,  and  about  which  there  is 
no  controversy,  are,  that  the  suit  was  brought  for  alleged 
infringements  of  four  different  patent  rights  for  distinct 
improvements  in  railroad  sleeping  cars,  of  which  the  plaint- 
iffs had  the  title  by  assignment  from  the  patentee.  The 
defendants,  by  tlfeir  pleas,  put  in  issue,  not  only  the 
infringements  charged,  but  also  the  novelty  of  the  different 
patented  improvements.  The  case  was  on  the  docket  for 
trial  at  the  last  December  term,  and,  by  arrangement  be- 
tween the  counsel,  was  continued  to,  and  especially  assigned 
for  trial,  on  the  first  day  of  the  last  June  term. 

When  called  for  trial  at  that  term  the  plaintiffs  entered 
a  discontinuance  of  the  suit,  and  a  judgment  was  rendered 
against  them  for  costs,  in  the  usual  form.  A  large  number 
of  witnesses,  residents  of  the  city  of  K ew  York,  and  per- 
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hape  other  places  oatside  of  this  district,  were  in  attendance 
at  the  December  and  Jane  terms,  on  behalf,  and  at  the  re- 
quest of  the  defendants,  without  being  summoned,  either 
out  of,  or  within  the  district.  At  each  of  those  terms,  these 
witnesses  proved  their  attendance  before  the  clerk;  and  in 
taxing  the  costs  against  the  plaintiffs,  mileage  is  allowed  to 
them  at  both  terms,  for  travel  in  coming  to  and  returning 
from  Cincinnati,  the  place  of  holding  the  court.  There  is 
no  reason  to  doubt  that  these  witnesses  attended  in  good 
faith.  It  appears  satisfactorily  to  the  court,  that  their  testi- 
mony was  deemed  material  by  the  distinguished  counsel 
for  the  defendants,  by  whose  advice  they  were  requested  to 
attend. 

The  subject  of  costs  in  cases  at  law,  in  the  courts  of  the 
United  States,  is  wholly  governed  by  statute,  and  is  not  de- 
pendent on  the  discretion  of  the  judges  of  those  courts. 
Section  6  of  the  act  of  Congress  of  February  28, 1799  (1 
Laws  IT.  S.  626),  after  providing  that  jurors  shall  receive  a 
per  diem  compensation  for  their  attendance,  and  fees  for 
traveling  at  the  rate  of  five  cents  per  mile  from  their  place 
of  abode  to  the  place  of  holding  court  and  the  like  sum 
for  returning,  closes  with  this  provision :  <^  To  the  witnesses 
summoned  in  any  court  of  the  United  States,   the  same 
allowance  as  is  provided    for  jurors.'^    In  the  case  of 
Driskell  v.  Parrishy  5  McLean,  213,  it  was  held  by  this 
court,  under  the  act  of  1799,  that  the  fees  of  a  witness  who 
voluntarily  appeared  without  subpena,  could  not  be  taxed 
to  the  losing  party  in  the  case.    Judge  li|.cLean,  who  gave 
the  opinion  of  the  court,  says :  ^'  If  he  (a  witness)  attend 
voluntarily,  or  without  summons,  his  fees  can  not  be  taxed 
against  the  losing  party.    The  attendance,  if  not  sum- 
moned, is  voluntary."     And  again :  ^^  The  service  must  be 
made  by  the  marshal,  or  one  of  his  deputies.    As  no  such 
service  was  made  on  the  witnesses  above  named,  their  per 
diem  and  traveling  expenses  can  not  charged  to  the  de- 
fendant, but  must  be  taxed  to  the  party  summoning  them." 
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In  a  case  between  the  same  parties  (6  McLean,  241),  the 
same  question  arose  and  was  decided  in  the  saroe  way. 

But  it  is  insisted  by  the  counsel  for  the  defendants,  that 
the  above  cases  were  decided  under  the  old  law,  and  that 
the  act  of  1858,  under  which  the  taxation  in  the  present 
case  was  made,  is  different  in  its  terms,  and  justifies  a  dif- 
ferent construction.  There  can  be  no  doubt  that  the  latter 
act  mast  control  the  question  before  the  court.  It  provides, 
in  section  1,  that  the  fees  which  it  allows  to  the  various 
officers  and  persons  named,  shall  be  ^^  in  lieu  of  the  com- 
pensation now  allowed  by  law;"  thus  virtually  repealing 
the  act  of  1790,  so  far  as  it  regulates  the  fees  and  compen- 
sation of  those  referred  to.  The  provision  of  the  act  of 
1853y  relating  to  witnesses'  fees,  is  in  these  words : 

"  For  each  day's  attendance  in  court,  or  before  any  offi- 
cer pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents 
per  mile  for  traveling  from  his  place  of  residence  to  said 
place  of  trial  or  hearing,  and  five  cents  per  mile  for 
returning." 

Thus  it  will  be  seen  that  the  diversity  in  the  phraseology 
of  the  act  of  1799  and  the  act  of  1858  is  this :  by  the  former 
act,  witnesses  summoned  to  attend  court  were  entitled  to  a 
certain  per  diem  compensation,  and  mileage  to  and  from 
the  place  of  holding  court ;  and  by  the  latter  act,  they  are 
allowed, "  for  each  day's  attendance  in  court,  or  before  any 
officer  pursuant  to  law,"  mileage  at  the  rate  of  five  cents 
per  mile  in  going  to  and  returning  from  court.  But  clearly, 
the  language  of  the  two  sections  is  of  the  same  legal  im- 
port In  the  one,  is  required  expressly  the  service  of  a 
summons ;  in  the  other,  the  witness  must  attend  ^'  pursu- 
ant to  law."  Now,  by  every  just  rule  of  grammatical  con- 
struction, these  words  must  be  held  to  apply,  both  to  wit- 
nesses attending  a  court,  and  to  those  attending  before  an 
officer  having  authority  to  summon  witnesses.  In  either 
case,  to  entitle  them  to  compensation,  they  must  attend, 
pursiuznt  to  law^  and  not  merely  on  the  request  of  a  party 
without  process.    The  words  of  the  act  of  1858  are  more 
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compreheoBive  than  those  used  in  the  old  law,  and  were 
adopted  to  supply  an  obyious  omission  in  that  law.  The 
old  law  did  not  provide  for  the  case  of  a  witness  attending 
before  a  master  in  chancery,  commissioner,  or  other  officer, 
authorized  for  any  purpose  to  call  witnesses  before  him ; 
nor  did  it  provide  for  a  witness  attending  before  a  court, 
under  a  recognizance  by  which  he  was  legally  bonnd  to 
attend.  These  cases  are  plainly  embraced  in  the  act  of 
185S.  But  clearly  there  is  not  a  word  in  that  act,  from  which, 
by  any  just  reasoning,  it  can  be  inferred  that  a  witness  who 
voluntarily  attends,  can  claim  per  diem  compensation^  or 
allowance  for  traveling. 

The  case  of  Whipple  v.  Cumberland  Cotton  Co.^  8  Stoiy, 
84,  referred  to  by  the  counsel  for  the  defendants,  does  not 
sustain  the  taxation  of  the  witnesses'  fees  in  the  case  before 
the  court  The  decision  of  Judge  Story  was  to  the  effect, 
that  if  a  material  witness  for  a  party  residing  in  another 
State,  or  more  than  one  hundred  miles  from  the  place  of 
holding  court  is  summoned  to  attend  court,  his  travel  may 
be  allowed  and  taxed  to  his  place  of  residence.  1?his  rule 
was  also  recognized  by  Judge  Woodbury,  in  Sathaway  v. 
Roachj  2  W.  k  M.  63.  In  these  cases,  however,  the  wit- 
nesses were  actually  served  with  process  requiring  their 
attendance,  though  it  does  not  appear  in  the  reports  whether 
they  were  summoned  within  or  without  the  district.  And 
this  accords  with  the  practice  in  this  court.  If  a  witness 
whose  residence  is  not  at  the  place  of  holding  court  is 
summoned  there,  he  is  allowed  mileage  for  returning  to  his 
home,  but  not  for  coming  to  the  court.  And,  by  a  liberal 
construction  of  the  statute,  return  travel  has  been  allowed, 
even  beyond  the  limits  of  the  district  for  which  the  court 
was  held.  But  it  has  never  been  held  by  this  court  or  any 
other,  that  the  fees  of  a  witness  attending  merely  by  the 
request  of  a  party,  without  snbpena,  can  be  legally  taxed 
against  the  losing  party,  as  a  part  of  the  costs  for  which  he 
is  liable.    Such  a  witness,  under  the  act  of  1799,  is  not 
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^^  sammoned/^  and  under  the  act  of  1858  does  not  attend 
court "  pursuant  to  law." 

The  constraction  contended  for  by  the  defendants'  coun- 
sel would  not  only  conflict  with  the  plain  reading  of  the  acts 
rd^Brred  to,  but  would  open  the  door  to  great  abuses.  If  a 
party  in  any  case  could,  by  mere  request,  procure  the 
attendance  of  any  number  of  witnesses,  from  remote  parts 
of  the  country,  and  tax  their  travel  to  his  adversary  in  case 
the  judgment  was  against  him,  he  woald  not  only  be  sub- 
ject to  a  ruinous  amount  of  costs,  but  might  be  taken 
wholly  by  surprise  at  the  trial,  ^o  process  having  been 
ordered  to  procure  tilie  attendance  of  the  witnesses,  he  could 
not  anticipate  their  presence,  and  would  have  no  means  of 
contradicting  or  counteracting  their  evidence.  There  is  no 
principle  of  public  policy  or  justice  justifying  such  a  prac- 
tice. If  a  witness  resides  out  of  the  district  in  which  the 
court  is  held,  or  at  a  greater  distance  than  one  hundred 
miles  from  it,  the  act  of  Congress  authorizes  his  deposition 
to  be  taken  and  used  on  the  trial.  It  is  undoabtedly  true 
that  it  is  often  desirable  to  have  the  personal  presence  of  a 
material  witness,  as  the  oral  examination  before  the  court 
and  jury  is  more  satisfactory  than  his  testimony  presented 
in  the  form  .of  a  deposition.  But  this  is  for  the  benefit  of 
the  party  who  wishes  the  testimony  thus  exhibited.  He 
can  not,  however,  avail  himself  of  this  benefit  at  the  ex- 
pense of  his  adversary.  If  he  brings  witnesses  into  court 
without  process,  he  must  pay  them  for  their  attendance. 
He  may  relieve  himself  from  this  burden  in  part  at  least, 
by  causing  them  to  be  served  with  process  after  they  come 
within  the  district.  This,  however,  the  defendants,  for  rea- 
sons best  known  to  themselves,  failed  to  do,  and  the  wit- 
nesses, therefore,  who  attended,  can  be  regarded  only  as 
mere  volunteers,  and  their  fees  can  not  be  taxed  against  the 
plaintiffs  as  a  part  of  the  legal  costs.  The  plaintiffa'  mo- 
tion to  retax  is  therefore  sustained,  and  the  fees  of  these 
vntnesses  will  be  excluded  from  the  taxation. 

I  have  yet  to  consider  the  motion  by  the  defendants,  to 
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include  in  the  taxation  the  expense  of  procuring  models  of 
sleeping  cars,  and  copies  of  patents  from  the  Patent  Office^ 
These,  it  is  insisted,  were  necessary  for  their  defense,  and 
were  obtained  by  them  in  good  faith ;  and  that  they  should 
be  indemnified  for  this  outlay.  The  issues  presented 
by  the  pleadings  were  no  doubt  numerous  and  somewhat 
complicated,  by  reason  of  the  number  of  distinct  improve- 
ments, which  were  claimed  as  embraced  in  the  four  patents 
held  by  the  plaintifis.  The  novelty  of  all  these  improve- 
ments was  in  issue,  under  the  various  notices  given  by  the 
defendants,  and  it  was,  doubtless,  necessary,  in  sustaining 
their  defenses  against  the  alleged  infringements,  to  exhibit 
these  models  to  the  jury.  It  would  materially  assist  them 
in  coming  to  a  conclusion  as  to  the  novelty  of  the  claims  of 
the  patents.  The  defendants  allege  that  they  procured 
these  models  at  an  expense  exceeding  six  hundred  dollars. 
Can  this  be  taxed  to  the  plaintiffs  as  a  part  of  the  legal 
cost  in  the  case?  There  is  no  statutory  provision  by  which 
such  an  expenditure  is  taxable  as  costs;  and  it  is  perhaps 
within  the  discretion  of  the  court  to  tax  them,  if  necessary 
to  the  processes  of  justice.  It  does  not  occur  to  me  that 
this  question  has  before  been  presented  for  the  decision  of 
this  court.  ITor  are  any  authorities  referred  to,  which  sus- 
tain the  claim  of  the  defendants'  counsel  to  the  extent 
urged  by  them.  It  is  obvious  that  it  would  subject  liti- 
gants in  contested  patent  cases  to  onerous  burdens,  if  either 
party  was  permitted,  ad  libitamj  to  procure  models,  and  tax 
his  unsuccessful  adversary  in  the  case  with  the  entire  ex- 
pense. I  am  not  aware  that  any  of  the  courts  of  the  United 
States  have  given  any  sanction  to  such  a  principle.  The 
case  of  Hathaway  v.  Boachy  8  W.  &  M.  63,  is  referred  to  by 
counsel,  but  clearly  it  does  not  sustain  the  claim  of  the  de- 
fendants in  this  motion.  That  was  an  action  for  the  in- 
fringement of  the  plaintiflTs  exclusive  right  to  certain  im- 
provements in  a  stove,  for  which  a  patent  had  been  granted. 
The  defendant  had  procured  several  models  of  stoves,  to  be 
used  on  the  trial,  and  the  expense  of  these  had  been  taxed 
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in  the  bill  of  ooBts.  Jadge  Woodbury  held,  that  so  far  as 
these  were  models  of  stoves  described  in  the  plaintiff's 
patent,  as  the  plaintiff  was  not  bound  to  exhibit  them,  it 
was  proper  for  the  defendants  to  produce  them  to  be  used 
on  the  trial.  To  that  extent  he  held,  that  the  expense  was 
properly  carried  into  the  taxation  of  costs.  These  models, 
the  learned  judge  remarks,  ^^  were  likely  to  be  beneficial  in 
explaining  the  patent,  and  were  competent  evidence  of  its 
coincidence  or  difference  compared  with  other  stoves,  as 
they  related  to  the  doings  of  the  plaintiff  himself  on  the 
subject  of  his  patent  The  judge  proceeds  to  say :  '^  If  other 
models  are  taxed,  I  do  not  think  them  proper  items  for  the 
bill  of  costs,  any  more  than  the  drawings  of  other  patents 
procured,  or  the  books  which  describe  them ;  they  all  being 
rather  arguments  than  proofs.'' 

I  concur  with  Judge  Woodbury  in  the  case  cited.  It  is 
reasonable  and  just,  that  so  far  as  the  defendants  in  this 
case  have,  in  good  faith,  procured  models  of  sleeping  cars, 
or  improvements  therein,  embraced  in  the  four  patents,  for 
the  infringement  of  which  the  plaintifis  have  brought  suit, 
they  should  be  indemnified,  and  to  that  extent  the  expense 
of  the  models  may  be  included  in  the  taxation.  The  court 
is  not  informed  how  many,  if  any,  of  the  models  procured 
by  the  defendants,  fall  within  the  rule  prescribed.  If  nec- 
essary, it  can  be  referred  to  a  competent  expert  to  inquire 
and  report,  as  to  the  number  and  cost  of  the  models  pro- 
cured by  the  defendants,  which  correspond  with  the  im- 
provements described  in  the  plaintifis'  patent,  and  are 
claimed  by  the  patentee  as  his  inventions. 

As  to  the  copies  of  patents  obtained  by  the  defendants 
from  the  Patent  Office,  I  do  not  know  of  any  principle  or 
any  precedent  by  which  the  expense  can  be  taxed  as  costs 
in  the  case.  I  am  not  aware  of  any  case  in  which  it  has 
been  allowed  in  this  court,  nor  of  any  authority  which 
sanctions  it.  If  the  motion  now  made  includes  the  expense 
of  copies  of  the  plaintiffs'  patent,  it  can  not  be  allowed,  for 
the  obvious  reason  that  the  plaintiffs  are  bound  to  exhibit 
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these  as  a  necesBary  part  of  their  evidence,  and  there  conld 
be  no  necesBity  that  the  defendants  should  procure  ihenL 
If  they  are  copies  of  patents  for  other  improvements,  not  in- 
cluded in  the  patents  held  by  the  plaintifis,  they  are  clearly 
vrithin  the  dedsion  of  the  court  in  the  case  of  Hathaway  v. 
Boaehj  before  referred  to,  and  the  expense  must  be  excluded 
from  the  cost-bill.  If  the  defendants  deemed  these  copies 
necessary  in  making  their  defense,  the  plaintiffs  can  not  be 
held  chargeable  with  their  cost.  It  is  posdble  that  th«re 
may  be  circumstances,  which  being  made  known  to  the 
court  before  the  trial  of  the  case,  an  order  would  be  made 
authorizing  the  procurement  of  copies  of  patents  or  other 
documents,  the  cost  of  which  might  be  taxed  in  the  case, 
to  await  the  result  of  the  trial.  Without  such  previous 
order,  I  am  clear,  they  can  not  be  properly  included  in  the 
taxation.  This  part  of  the  defendants'  motion  is  therefore 
overruled. 


(district  court.) 

John  U.  Atkinson  v.  Thb  Stbakboats  B.  B.  Hamilton  and 

H.  Logan. 

Where  a  collision  is  the  joint  act  of  two  steamboaU,  there  can  be  no  o\^ 
Uon  to  the  Joinder  of  both  as  defendants  in  an  action. 

If  each  boat  is  charged  with  a  distinct  and  separate  act  of  oollision,  with- 
out any  allegation  of  privity  between  them,  or  concert  or  unity  of  pur- 
pose, they  can  not  be  Joined  in  the  same  libel. 

Lee  ^  Fishery  for  libellant. 

Lincoln^  Smith  ^  Wamocky  for  respondents. 

Opinion  of  the  Court: 

An  exception  to  the  libel  has  been  filed  in  this  case,  based 
on  an  alleged  misjoinder  of  distinct  causes  of  action,  and  of 
two  defendants,  as  between  whom  there  is  no  privity  in  the 
facts  set  forth  in  the  libel  as  the  grounds  of  the  action.    In 
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deciding  on  this  exception,  the  conrt  must  view  it  in  the 
light  of  a  demurer  in  an  action  at  law.  The  only  question 
therefore  is,  whether  from  the  statements  and  averments  of 
the  libely  the  alleged  misjoinder  is  apparent,  and  of  a  charac- 
ter to  render  it  impossible  to  enter  a  valid  decree  in  the  case. 

The  suit  is  in  rem.  against  the  steamboats  Hamilton  and 
Logan  for  an  alleged  collision,  by  which  a  keel-boat  laden 
with  fire-brick,  fire-clay,  etc.,  the  property  of  the  libellant^ 
was  sunk  in  the  Ohio  river  while  on  its  way  from  Ifew 
Oumberland,  in  the  State  of  Virginia,  to  the  city  of  Cin- 
cinnati. The  keel-boat  aud  its  cargo  are  alleged  to  have 
been  a  total  loss  to  the  libellant,  and  damages  are  claimed 
for  the  full  value  thereof.  In  the  introductory  part  of  the 
libel,  it  is  averred  that  the  suit  is  brought  against  the 
steamboats  named,  ^^  jointly  and  against  beth  and  each  of 
them."  After  stating  that  the  keel-boat  was  navigated  with 
all  proper  care  and  skill,  and  that  every  precaution  was  used 
by  those  having  it  in  charge  to  avoid  a  collision,  the  libel 
alleges  that  the  two  steamboats,  then  ascending  the  river, 
were  unlawfully  engaged  in  radng,  and  were  attempting 
at  an  undue  speed  to  pass  each  other;  and  being  just 
abreast,  '^idmost  simultaneously  came  iuto  collision  with 
said  floating  keel-boat — the  bow  of  the  sud  Henry  Logan 
striking  said  keel-boot  near  her  bow  with  a  force  sufficient 
to  sink  said  keel-boat,  and  cause  the  same,  her  cargo,  etc., 
to  become  a  total  loss,  and  the  bow  of  the  said  Hamilton 
almost  at  the  same  time  coming  in  violent  collision  with 
said  keel -boat  about  ten  or  fifteen  feet  forward  of  her  stem, 
vnth  force  also  sufficient  to  sink  her,  and  cause  her  to  be- 
come a  total  loss."  It  is  then  averred,  that  as  the  result  of 
these  collisions  the  keel-boat  was  sunk^  and  that  boat  and 
cargo  are  a  total  loss  to  the  libellant. 

Upon  these  averments,  the  question  presented,  is  whether 
the  collisions  were  the  joint  act  of  the  two  steamboats,  in 
the  sense  of  making  each  collision  the  act  of  both.  If  this 
is  the  logical  and  legal  import  of  the  averments  of  the 
libel,  there  can  be  no  objection  to  the  joinder  of  both  in 
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this  action.  On  the  other  hand,  it  is  dear,  if  each  boat  is 
charged  with  a  distinct  and  separate  act  of  collision  with- 
out any  allegation  of  privity  between  them,  or  concert  or 
unity  of  purpose,  they  cao  not  be  joined  in  the  same  libeL 
Such  a  course  would  be  liable  to  the  same  objections  that 
would  lie  to  the  joinder  of  two  different  persons  for  two  dis- 
tinct acts  of  trespass  or  misfeasance,  in  an  action  at  law. 
It  needs  no  citation  of  authorities  to  prove  that  this  can  not 
be  done.  In  analogy  to  the  settled  principles  of  chancery 9 
as  connected  with  the  frame  of  a  bill,  a  libel  thus  setting 
forth  the  cause  of  action,  would  be  liable  to  the  objection 
of  multifariousness  in  averring  difierent  causes  of  action, 
necessarily  leading  to  distinct  issues,  and  involving  con- 
fusion and  inconvenience  in  the  trial.  Its  further  practical 
effect  would  be  to  bring  parties  defendants  before  the  court, 
between  whom  there  is  no  privity,  and  who  in  defending  the 
action  might  find  it  necessary  to  assume  distinct  grounds 
of  defense  and  to  rely  on  wholly  ditierent  evidence. 

In  1  Conkling's  Admiralty,  868,  the  author  asserts,  in  very 
comprehensive  terms,  that  ^^  persons  between  whom  there  is 
no  privity,  can  neither  join  as  libellants,  nor  be  joined  in 
the  same  libel  as  respondents."  And  this  doctrine,  the 
learned  author  says,  is  alike  applicable  to  cases  arising 
ex  contractu  and  ex  delicto.  In  the  case  of  TTiomaa  v.  jCan^  2 
Sumner,  1,  Judge  Story  held,  that  a  .libel  chaiging  two 
persons  with  distinct  acts  of  assault  and  battery,  could 
not  be  sustained.  The  learned  judge  says,  "  If  the  tres- 
passes are  different  and  distinct,  several  suits  must  be 
brought  against  the  parties ;  and  if  they  are  joined,  the 
libel  ought  to  be  dismissed  for  multifariousness  and  a  mis- 
joinder of  parties.^'  There  can  be  no  question  that  this 
doctrine  applies  to  all  actions  sounding  in  tort,  as  well  as  to 
the  action  of  trespass  for  an  assault  and  battery.  Suits  for 
collisions  always  involve  the  commission  of  a  tort,  pre- 
dicated of  some  act  of  carelessness,  negligence,  or  want  of 
skill.  And  if  the  acts  charged  are  the  separate  acts  of  dif- 
ferent boats,  not  acting  in  concert  and  with  a  common  pur- 


JUNE  TERM,  1862.  689 


Atkinson  v.  Steamboat  R.  B.  Hamilton. 


pose,  they  can  not  be  joined  in  the  same  action.  And  this 
doctrine  does  not  at  all  conflict  with  the  doctrine  well  set- 
tled, and  of  universal  application,  that  tort  feasors  are  liable 
both  jointly  and  severally,  and  may  foe  sued  either  jointly 
or  severally.  But  this  principle  must  be  limited  in  its  appli- 
cation to  cases  in  which  the  parties  have  acted  in  concert  in 
the  commission  of  the  tort,  and  resting  under  a  common  re- 
sponsibility.   Betts'  Ad.  Prac.  20. 

Kow,  it  may  undoubtedly  occur  that  two  boats  may  be  so 
acting  in  privity  and  with  a  common  purpose,  that  bothi 
may  be  jointly  responsible  for  an  injury  inflicted  by  either. 
If  two  boats,  for  any  purpose,  should  be  lashed  or  fastened 
together,  and  while  thus  connected,  from  carelessness  or 
want  of  skill  should  injure  another  boat  by  collision,  there 
can  be  no  doubt  that  there  would  be  a  joint  liability,  and 
that  both  could  be  proceeded  against  in  the  same  suit.  In 
such  a  case,  in  legal  estimation,  the  two  boats  would  be 
considered  as  one,  and  both  under  the  same  management 
and  control.  But  clearly,  to  sustain  such  a  proceeding,  there 
must  be  the  distinct  allegation  that  they  were  thus  in 
privity  or  union ;  and  on  the  hearing,  such  allegation  must 
be  proved. 

In  this  libel  there  is  clearly  no  such  averment  of  concert 
or  unity  of  action  between  these  boats  as  to  justify  the 
conclusion  of  a  joint  liability.  It  is  not  averred  that  the 
boats  were  the  property  of  the  same  persons,  or  that  there 
was  any  mutuality  of  interest  as  between  the  owners,  or 
that  they  were  both  under  the  control  of  the  same  persons. 
Nov  is  it  averred  that  the  same  collision  resulted  in  the  loss 
of  the  libellant's  boat  and  cargo.  On  the  contrary,  the  aver- 
ments are,  that  each  boat  was  guilty  of  a  separate  act  of 
collision,  each  of  which  was  sufficiently  violent  to  have 
caused  the  sinking  of  the  libellant's  boat  and  cargo.  These 
collisions  were  committed  not  only  by  each  boat  separately, 
but  the  injury  by  each  was  on  a  different  part  of  the  keel 
boat,  and  though  near  together  in  point  of  time,  were  not 
simultaneous.     It  is  thus  evident  that  the  owners  of  the 
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two  boats  might  find  it  necessary  to  resort  to  diffiM^nt  lines 
of  defense  in  resistiDg  the  claim  of  the  libellant,  and  to 
rely  on  different  eridenoe  for  this  purpose.  The  interests 
of  each  boat  might  therefore  be  brought  into  direct  conflict 
and  confusion,  and  inconvenience  arise,  not  only  in  the 
final  hearing,  but  in  the  pr^taration  of  the  case  for  trial. 
There  certainly  is  no  necessity  for  this,  as  it  is  the  undoubted 
right  of  the  libellant  to  proceed  in  a  separate  action  against 
each  of  the  boats.  To  avoid  any  injury  that  might  possi- 
bly result  from  such  a  course,  it  would  perhaps  be  the  duty 
of  the  court  in  the  exercise  of  its  discretioD,  to  see  that  no 
decree  should  be  entered  in  either  case,  until  both  should 
be  heard.  Thus,  if  the  libellant  by  his  evidence  shall  prove 
a  case  of  fitult  and  consequent  liability,  as  to  one  or  both 
the  boats  charged  with  fault,  damages  may  be  decreed  on 
such  principles  as  shall  meet  the  j  ustice  of  the  ease. 

If  ^e  libellant,  by  amendment,  can  allege  a  state  of  &otB 
showing  such  concert  and  privity  between  the  two  steam- 
boats, as  will  create  a  joint  liability,  within  the  principles 
stated  by  the  court,  he  can  have  permission  to  do  so ;  other* 
wise,  the  libel  must  be  dismissed,  and  the  proceeding  com- 
meuced  dt  novo. 


(circuit  court.) 

Jonas  Dbubt  and  Lavinia  Druby,  his  wife,  v.  Jobn  Ewiko 
AND  Sarah  C.  Ewino,  his  wifb,  bt  al. 

On  a  motion  for  an  attachment  for  a  contempt  in  Tiolating  an  injanction, 
the  original  decree  can  not  be  impeached,  except  for  fraud,  or  defect  ef 
Jnriadiotion  in  the  cottit»  as  to  the  aubjeot  matter  of  the  auit. 

The  diart  copyrighted  to  the  oomplainant'a  wif^  as  published  on  a  single 
sheets  containing  diagrams  representing  a  system  of  taking  measurei 
for,  and  cutting  ladies'  dresses,  with  instructions  for  its  practical  osa^  ii 
a  hook  within  the  meaning  of  the  first  section  of  the  act  of  Congran  ef 
February  8,  1831,  and  is  entitled  to  the  protection  of  the  statute. 

In  deciding  whether  a  publication  is  an  infringement  of  one  for  which  a 
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pre¥ioa0  copyright  had  been  obtained,  the  trae  inquiry  is,  whether  the 
work  alleged  to  be  a  piracy  is  substantially  the  same  as  that  copy- 
righted ;  and  mere  colorable  yariations  intended  to  evade  liability  for 
an  infringement,  will  not  destroy  the  legal  identity  of  the  two. 

If  a  material  part  of  the  copyrighted  publication  is  nsed,  though  the 
alleged  piratical  work  m4y  be  in  some  respects  an  fmproTement,  it  is 
still  an  infringement  of  the  exclusiye  right  of  the  author. 

The  substantial  identity  of  the  system  of  the  defendant's  wife  with  that 
copyrighted  by  the  complainant  being  established  by  the  eyidence, 
the  former  is  adjudged  guilty  of  a  yiolation  of  the  injunction  in  using 
and  selling  her  guide,  and  is  ordered  to  surrender  all  the  copies  in  her 
possession  or  within  her  control,  as  also  the  plate  on  which  it  is  printed, 
to  the  clerk  of  this  court,  within  twenty  days,  and  to  pay  the  costs  of 
this  proceeding. 

Lineobiy  Smith  ^  Wamockj  for  complainants. 

A.  J.  Pruden^  for  defendants. 

Opinion  ov  the  Court: 

The  bill  in  this  case  wa9  filed  June  28, 1860.  The  com- 
plainants aver  that  the  said  Lavinia  Drury  is  the  ^'  authoress 
and  proprietress  '^  of  a  chart  entitled/^  The  ladies'  chart  for 
cutting  dresses  and  basques  for  ladies,  and  coats,  jackets, 
etc.,  for  boys,"  a  copy  of  which  was  duly  deposited  in  the 
office  of  the  clerk  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  April  25, 1859,  by  which 
the  exclusive  right  of  publishing,  using,  and  vending  the 
same  was  secured  to  her,  by  the  act  of  Congress  on  that 
sabject,  for  the  period  of  twenty-eight  years.  The  bill  fur- 
ther alleges  that  the  said  Sarah  C.  Ewing,  in  conjunction 
with  her  husband  and  others,  has  caused  to  be  published 
and  sold  a  large  number  of  said  charts,  and  was  then  pub- 
lishing and  selling  the  same,  without  any  license  or  author- 
ity from  the  said  Jonas  and  Lavinia  Drury,  and  in  violation 
of  their  rights  and  greatly  to  their  injury.  The  bill  prays 
for  an  injunction  to  restrain  the  defendants  from  any  fur- 
ther publication  of  said  charts,  and  for  other  relief.  A  pro- 
visional injunction  in  accordance  with  the  prayer  of  the  bill 
was  ordered  July  2, 1860. 
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The  answer  of  Ewiog  and  wife  was  filed  September  3, 
I860.  The  answer  admits^  in  substance,  the  sale  of  Mrs. 
Drnry's  charts,  but  alleges  they  were  sold  or  used  under  an 
arrangement  between  the  parties,  by  which  Mr8«  Ewing 
was  constituted  the  agent  of  Mrs.  Druiy,  and  as  such  was 
authorized  to  vend  and  use  the  charts.  And  the  defend- 
ants deny  that  they  have  in  any  way  infringed  the  exclusive 
right  of  the  complainants  by  such  sale  and  use. 

The  case  came  on  for  hearing  on  the  bill,  answer,  exhib- 
its, and  proofs,  January  21, 1861,  and  resulted  in  a  decree 
for  the  complainants,  and  the  award  of  a  perpetual  injunc- 
tion against  the  defendants. 

On  May  10,  1862,  upon  a  proper  showing  by  the  com- 
pliunants,  a  rule  was  entered  against  Ewing  and  wife,  re- 
quiring them  to  show  cause  why  they  should  not  be  attached 
as  for  a  contempt  in  violating  the  injunction.     This  role 
was  duly  served,  and  the  defendants,  Ewing  and  wife,  ap- 
peared and  in  response  thereto  filed  an  answer  denying  that 
they  had  violated  the  injunction,  or  had  intentionally  dis- 
regarded the  order  of  the  court,  and  praying  to  be  dis- 
charged from  the  rule.    In  the  progress  of  the  investiga- 
tion growing  out  of  the  motion  for  an  attachment,  it  was 
made  to  appear  that  in  September,  1860,  Ewing  and  wife 
had  deposited,  in  the  oflice  of   the  clerk  of  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Mis- 
souri, a  copy  of  what  is  described  as  ^^  the  ladies'  guide " 
for  taking  the  measures  and  cutting  garments  for  females, 
of  which  Mrs.  Ewing  claimed  to  be  the  authoress  or  in- 
ventress,  and  for  which  she  had  thus  secured  a  valid  copy- 
right.   It  was  also  proved  on  such  hearing,  and  not  contro- 
verted by  the  defendants,  that  Mrs.  Ewing  had  printed  a 
large  edition  of  her  guide,  and  that  she^  had  sold  many 
copies  of  the  same  after  the  service  of  the  injunction  upon 
the  defendants.    In  resisting  the  application  for  an  attach- 
ment, it  was  assumed  by  the  counsel  of  the  Ewings,  that 
the  guide  which  they  had  copyrighted  in  Missouri  was 
substantially  different  from  Mrs.  Drnry's,  and  that  the  use 
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and  sale  of  them  did  not  therefore  involve  a  violation  of  the 
injunction  or  any  infringement  of  her  rights.  This  pos- 
ture of  the  application  for  an  attachment  presented  the 
question  of  the  identity  of  Mrs.  Druiy's  chart  and  Mrl. 
Swing's  guide  And,  upon  this  issue,  a  great  mass  of  testi- 
mony has  been  taken  by  these  parties,  and,  after  a  pro- 
tracted hearing  and  very  elaborate  arguments,  the  question 
has  been  submitted  for  the  action  of  the  court. 

In  this  connection,  it  should  be  stated,  that  in  addition  to 
the  issue  of  identity  if  the  court  should  adjudge  it  to  be 
established  by  the  testimony,  it  is  strenuously  urged  by 
counsel  that  the  motion  for  an  attachment  can  not  be  en- 
tertained, and  the  Ewings  held  to  be  gailty  of  a  contempt, 
for  the  reason  that  the  copyright  of  Mrs.  Drury  is  a  nullity 
as  not  being  a  legitimate  subject  of  a  copyright  within  the 
scope  and  intention  of  the  act  of  Congress. 

This  point  first  claims  the  attention  of  the  court.  And 
in  relation  to  it,  it  is  obvious  to  remark,  that  whatever 
ground  there  may  have  been  for  contesting  the  validity  of 
the  copyright  on  the  hearing  of  the  original  case,  it  is  now 
too  late  to  do  so.  The  defendants  are  clearly  concluded  by 
the  admissions  of  their  answer,  and  by  the  facts  adjudged 
true  by  the  decree  of  the  court,  and  which  could  properly 
have  been  contested  at  the  hearing  on  the  merits.  The 
bill,  as  before  noticed,  contains  the  distinct  averment  that 
Mrs.  Drury  is  the  authoress  and  proprietress  of  the  chart 
copyrighted  to  her,  and  that  the  exclusive  right  to  publish, 
use,  and  vend  the  same  vested  in  her.  These  allegations  are 
not  controverted  or  put  in  issue  by  the  answer.  They  are, 
at  least  by  the  strongest  implication,  admitted  to  be  true. 
The  answer  does  not  allege  the  invalidity  of  Mrs.  Drury's 
copyright,  either  on  the  ground  that  it  is  not  within  the  act 
of  Congress,  or  that  it  was  not  her  original  invention.  In- 
deed, these  points  are  conceded  in  the  answer,  as  in  that, 
the  Ewings  rest  their  vindication  of  the  sales  of  the  charts 
up  to  that  time,  on  the  ground  that  Mrs.  Ewing  was  the 
agent  of  Mrs.  Drury.    This  is  wholly  inconsistent  with  the 
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position  now  taken,  that  her  copyrighted  charter  Is  a  nul- 
lity in  law.  This  point  not  having  been  brought  to  the 
notice  of  the  conrt  at  the  hearing,  it  was  clearly  not  its 
cfnty,  sua  sponiej  to  pass  upon  it,  even  if  there  had  been 
donbts  as  to  the  validity  of  the  copyright  The  coart 
therefore  foand  the  facts  alleged  in  the  bill  to  be  safficienUy 
rerified,  and  entered  a  decree  to  that  effect.  The  decree 
assumes  that  Mrs.  Drury's  copyright  was  valid,  and  that 
she  was  entitled  to  protection  against  its  infringement  It 
also  finds  that  the  defendants  had  so  violated  that  right  as 
to  justify  an  order  for  an  injunction,  and  the  award  of 
damages  in  favor  of  the  complainants  in  accordance  with 
the  statute. 

In  this  state  of  the  case  no  proposition  can  be  clearer 
than  that  the  defendants,  upon  the  pending  motion,  can  not 
impeach  the  decree  thus  entered.  Several  entire  terms  of 
the  court  have  intervened  since  its  entry,  and  it  would  be 
an  unheard  of  exercise  of  jurisdiction,  in  this  collateral 
way,  to  revise  and  reverse  it  No  court  will  do  this  in  a 
proceeding  looking  only  to  the  enforcement  of  the  decree, 
except  on  a  clear  showing  of  fraud  in  its  rendition,  or  a 
want  of  jurisdiction  as  to  the  subject-matter  of  the  suit 
There  is  no  pretense  or  allegation  of  fraud  in  the  decree, 
nor  is  there  a  doubt  of  the  jurisdiction  of  the  court  in 
the  suit.  This  is  given  in  such  express  terms  by  the  stat- 
ute, as  to  leave  no  room  for  controversy.  If  there  was  any 
error  in  the  facts  found  by  the  decree,  or  the  legal  conclu- 
sions of  the  court,  the  obvious  and  only  remedy  was  an  ap- 
peal to  a  higher  court  having  ample  power  to  revise  and 
reverse  the  decree.  This  principle  is  so  well  settled  as 
scarcely  to  jieed  the  citation  of  authorities  for  its  support 
It  has  been  repeatedly  affirmed  by  this  court,  and  distinctiy 
held  by  the  Supreme  Court  of  the  United  States.  10  Pet 
474;  14  How.  588. 

But  it  is  by  no  means  clear  that  the  objection  now  urged 
to  the  validity  of  the  complainant's  copyright  could  have 
been  sustained,  if  it  had  been  presented  in  the  proper  way 
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and  at  the  proper  time.  The  point  made  by  the  defendant's 
counsel  is,  that  the  chart  copyrighted  to  Mrs.  Drury  is 
neither  a  booky  nor  a  chati^  nor  a  priniy  within  the  terms  of  the 
act  of  Congress,  and  therefore  not  within  its  protection. 
Upon  this  point,  nc  American  authorities  have  been  re- 
ferred to,  nor  am  I  aware  that  it  has  been  decided  in  this 
couhtry.  In  the  English  courts  I  know  of  but  one  case  in 
which  it  has  been  fully  considered.  This  will  be  presently 
referred  to  as  having  a  direct  bearing  on  the  question 
adverted  to. 

Section  1  of  the  act  of  Congress  of  February  8, 1881, 
4  Statutes  of  the  United  States,  436,  secures  to  the 
author  of  any  book  or  books^  map,  chart,  or  musical  com* 
position,  or  to  any  one  who  shall  invent,  design,  etch,  en- 
grave, work  or  cause  to  be  engraved,  etched,  or  worked 
from  his  own  design,  the  exclusive  right  of  printing,  re- 
printing, publishing,  and  vending  the  same  for  the  term  of 
twenty-eight  years,  by  complying  with  certain  requirements 
of  the  statute.  The  question  presented  is,  whether  the 
chart  for  which  Mrs.  Drury  has  procured  a  copyright  under 
the  statute  falls  within  any  of  the  foregoing  designations. 
I  do  not  propose  to  consider  this  question  at  any  length. 
As  a  first  impression,  from  an  inspection  of  the  chart,  the 
mind  repudiates  the  conclusion  that  it  is  a  book ;  and  when 
the  point  was  first  suggested,  it  occurred  to  me  it  would 
require  a  forced  construction  of  the  statute  to  bring  it 
fairly  within  the  meaning  of  that  term.  The  chart  as 
printed  and  published  for  use  is  contained  on  one  large 
sheet,  representing  a  series  of  diagrams,  interspersed  with 
printed  instructions  as  to  the  mode  of  using  them  in  taking 
measurements  for  and  cutting  certain  parts  of  ladies' 
dresses.  As  necessary  to  the  practical  use  of  the  diagrams, 
they  are  pasted  on  thick  paper  or  pasteboard,  correspond- 
ing with  and  showing  precisely  the  forms  of  the  diagrams. 
The  exact  dimension  and  form  of  every  part  of  the  gar- 
ment intended  to  be  cut  is  indicated  by  a  series  of  nu- 
merals placed  along  the  outer  edges  of  the  diagrams  thus 
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arranged,  and  by  means  of  dots  or  marks  at  the  proper  fig- 
ures, the  exact  size  and  course  of  each  section  of  the  gar- 
ment is  ascertained  with  mathematical  precision. 

Now,  it  may  well  be  conceded,  that  the  chart  as  printed 
on  the  sheet,  or  as  pasted  in  parts  for  practical  nse,  is  not 
a  b(H>kj  according  to  the  more  popular  sense  of  the  word. 
But,  in  giving  effect  to  the  statute  according  to  its  obvi- 
ous dengn  and  spirit,  I  can  see  no  necessity  for  restricting 
the  word  to  a  volume.  The  origin  and  derivation  of  the 
word  hook  does  not  justify  this  restricted  sense.  Without 
intending  to  make  any  show  of  learning  on  this  subject, 
or  attempting  a  critical  investigation,  I  may  remark  what 
is  well  known,  that  the  Latin  work  liber — ^book — ^had 
no  reference  to  the  collection  of  writings  in  a  volume, 
but  primarily  signifies  the  bark  of  a  tree.  Webster,  in  his 
dictionary,  says  our  word  book  is  derived  from  the  Saxon, 
ftoc,  meaning  a  beech-tree ;  and  in  other  languages  of  the 
north  of  Europe,  it  has  the  same  derivation.  The  sup- 
position is,  that  either  the  bark  of  the  beech,  or  what  is 
more  probable,  thin  polished  plates  of  the  wood  of  that  tree, 
were  used  for  writing.  It  is  a  fact  well  established  that  the 
Chinese,  before  the  discovery  of  the  art  of  making  paper, 
used  the  latter  mode  for  that  purpose.  It  is  also  well  known 
to  readers  of  the  Bible  and  other  ancient  writings  that  in 
referring  to  books  the  collection  of  literary  materials  in 
a  volume  is  not  intended.  The  papyrus  was  first  used  for 
writing,  and  at  a  later  period  the  skins  of  animals  made 
into  parchments ;  but  they  are  called  books,  though  the 
manuscripts  were  in  the  form  of  rolls  or  loose  leaves,  un- 
bound, and  not  in  volumes  according  to  the  modem  sense 
of  the  term. 

But  I  should  certainly  have  hesitated  in  adopting  this 
view  as  a  judicial  conclusion,  if  it  was  not  sustained  by  an 
authority  entitled  to  high  respect.  The  English  courts, 
after  the  fullest  investigation,  have  decided  this  question  in  a 
case  to  which  I  will  now  refer.  The  statute  of  8  Anne,  on 
the  subject  of  copyrights,  enumerating  in  section  1  the 
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works  intended  to  be  protected  by  it,  contains  the  words 
book  or  books  precisely  as  in  our  statute.  In  the  case  of 
CUmenii  y.  Oolding^  2  Campb.  25,  the  court  held  that  the 
form  of  the  publication  was  not  material  in  determining 
whether  it  was  or  was  not  a  book,  within  the  meaning  of 
the  statute.  That  was  a  suit  for  a  piracy  in  reprinting  and 
selling  a  song,  which  had  been  published  on  a  single  sheets 
and  in  that  form  copyrighted.  The  objection  was  made, 
that  it  was  not  a  book  entitled  to  the  protection  of  the  stat- 
ute. Lord  Ellenborough,  contrary  to  his  opinion  in  a  pre- 
vious  case,  overruled  the  objection  and  directed  the  jury  to 
return  a  verdict  for  the  plaintifi*,  with  leave  to  move  for  a 
new  trial.  He  is  reported  to  have  said :  ^^  I  do  not  see 
at  present  why  a  composition  printed  on  a  single  sheet 
of  paper  should  not  be  entitled  to  the  privileges  of  the 
statute."  •  •  •  •  He  adds :  ^^  I  was  at  first  startled  at 
a  dngle  sheet  of  paper  beiog  called  a  booky  but  I  was  after- 
ward disposed  to  think  it  might  be  so  considered  within 
the  meaning  of  the  act  of  parliament,  and  when  the  mat- 
ter came  before  the  court,  the  other  judges  inclined  to  the 
same  opinion."  After  the  argument  of  the  motion  for  a 
new  trial,  the  reporter  adds :  "  The  judges  seemed  unani- 
mously of  opinion  that  it  could  not  depend  on  the  form 
of  the  publication,  whether  it  were  entitled  to  the  privi- 
leges of  the  statute  or  not ;  that  a  composition  on  a  single 
sheet  might  well  be  a  book  within  the  meaning  of  the  leg- 
islature, and  that  the  verdict  of  the  jury  ought'  not  to  be 
disturbed."  See  same  case,  11  East,  244  (new  ed.  vol.  6, 
125);  also  case  oiJBime  v.  Daltj  decided  in  1808,  referred  to 
2  Camp.  27 ;  Curtis  on  Copyrights,  105,  et  seq. ;  2  Wat. ; 
Eden  on  Injunc.  822. 

It  will  be  seen  by  reference  to  the  case  of  dementi  v. 
Oolding^  that  the  question  was  very  fully  and  carefully  con- 
sidered by  the  full  court.  No  case  has  been  referred  to, 
and  I  am  not  aware  there  is  any  in  which  the  doctrine 
then  settled  has  been  reconsidered  or  overruled  by  the 
English  courts.    And  the  construction  of  the  statute  of 
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Anne,  on  the  point  under  oonfttderation,  may  be  regarded  as 
law  in  England.  And  I  can  not  perceive  on  what  groand 
the  principle  can  be  impugned  as  againat  good  eenee  and 
reason.  I  am,  therefore,  inclined  to  adopt  the  liberal  con- 
struction given  by  the  English  courts  to  their  statute,  and 
to  hold  that  Mrs.  Drur/s  chart  is  within  the  protection  of 
our  statute.  Bhe  could  doubtless  have  given  it  to  the  world 
in  a  saccession  of  sheets,  bound  together  and  constituting  a 
volume,  but  it  is  obvions  that  the  chart  for  practical  par- 
poses  is  more  easily  understood^  and  therefore  more  useful, 
printed  on  a  single  sheet  large  enough  to  exhibit  all  the 
diagrams  at  one  view.  I  can  not  perceive  why  her  rights 
a§  an  authoress  or  inventress  should  be  prejudiced  by  this 
form  of  publication.  If  the  chart,  as  the  court  is  bound,  for 
reasons  before  intimated,  to  presume,  is  original  with  her— 
the  product  of  thought  and  mental  toil — her  claims  is  by  no 
means  destitute  of  merit,  and  she  is  justly  entitled  to  all  the 
benefits  which  the  law  confers.  It  is  clearly  no  objection 
to  the  validity  of  her  copyright,  that  her  production  does 
not  claim  a  standing  as  a  work  of  great  literary  merit.  The 
statute  does  not  make  this  a  necessary  element  of  a  legs! 
copyright;  and  it  is  well  known  there  are  works  of  grest 
practical  utility,  having  no  pretension  to  literary  meriti 
which  are  yet  within,  not  only  the  words,  but  the  scope 
and  design  of  the  statute. 

Adopting  this  view  of  the  law,  it  is  not  necessary  to  decide 
whether  Mrs.  Druids  copyright  can  be  sustained  as  a  ehaari 
or  Tprint.  These  words  are  used  in  the  statute  as  legitimate 
subjects  of  a  copyright,  and  it  would  not  imply  a  very  forced 
construction  to  hold  that  the  copyrighted  work  of  Mrs. 
Drury  is  included  in  one  or  both  of  these  terms.  The 
authorities,  I  think,  would  fully  sustain  such  a  conclusion. 

The  only  question'  which  remains  is,  whether  the  com* 
plainant's  chart  and  Mrs.  Ewing's  guide  are  legaUy  ideoti* 
cal.  If  they  are  so,  it  follows  necessarily  that  the  use  and 
sale  of  the  latter  is  an  infringement  of  Mrs.  Drury's  exclu- 
sive right  and  a  violation  of  the  injunction.    And  here  the 


OCTOBER  TERM,  1862.  549 


Drury  v.  Ewing. 


true  inquiry  andoubtedlj  is,  not  whether  the  one  is  a  fao 
simile  of  the  other,  but  whether  there  iB  such  a  substantial 
identity  as  fairly  to  justify  the  inference  that  in  getting  up 
the  guide,  Mrs.  Ewing  has  availed  herself  of  Mrs.  Drury's 
chart  and  has  borrowed  from  it  its  essential  characteristics. 
And  the  decision  of  this  question  is  in  no  way  affected  by 
the  fact — ^if  conceded  to  be  the  fact — ^that  the  guide  is  in 
some  respects  an  improvement  of  and  of  superior  utility  to 
the  chart  of  the  complainants.  This  would  confer  no  right 
to  appropriate  and  use  the  prior  invention  or  discovery  of 
Mrs.  Drury.  The  law  on  this  subject  is  stated  by  Judge 
McLean,  4  McLean,  808,. as  follows:  ^^The  same  rule  of 
decision  should  be  applied  to  a  copyright  as  to  a  patent  for 
a  machine.  The  construction  of  any  other  machine  which 
acts  on  the  same  principle,  however  its  structure  may  be 
varied,  is  an  infringement  of  the  patent.  The  second  machine 
may  be  recommended  by  its  simplicity  and  cheapness,  still  if 
it  act  on  the  same  principle  of  the  one  first  patented,  the 
patent  is  violated.''  And  in  the  same  case,  the  learned 
judge  asserts  the  principle  strongly,  that  in  the  case  of  a 
copyright,  if  the  work  idleged  to  be  a  piracy  is  of  a  char- 
acter to  render  the  original  '^  less  valuable  by  superseding 
its  use  in  any  degree,  the  right  of  the  author  is  infringed." 
In  the  case  of  FoUom  v.  Marshy  2  Story,  115,  it  is 
decided  that  it  is  ^^  not  necessary  to  constitute  an  evasion  of 
a  copyright,  that  the  whole  of  a  work  should  be  copied,  or 
even  a  large  portion  of  it,  in  form  or  substance.  If  so  much 
is  taken  that  the  value  of  the  original  is  sensibly  diminished, 
or  the  labors  of  the  original  author  substantially,  to  an  in- 
jurious extent,  appropriated  by  another,  that  is  sufficient  in 
point  of  law  to  constitute  a  piracy  pro  tanto.  The  entirety 
of  the  copyright  is  the  property  of  the  author,  and  it  is  no 
defense  that  another  has  appropriated  a  part,  and  not  the 
whole  of  any  property."  To  the  same  eftect  are  the  views 
of  Judge  Story,  in  the  case  of  Emerson  v.  DameSy  8  Story, 
795.  He  says :  ^^  To  amount  to  an  infringement,  it  is  not 
necessary  that  there  should  be  a  complete  copy  or  imitation 


650  80UTHBBN  DISTRICT  OF  OHIO. 

Dmry  «.  Ewing. 

in  use  throughout,  but  only  that  there  should  be  an  im- 
portant and  valuable  portion,  which  operates  injuriously  to 
the  copyright  of  the  plaintiff/'  In  the  same  case  the  learned 
judge,  in  defining  a  piracy  of  a  copyright,  after  a  reference 
to  the  English  auThorities,  says :  ''I  think  it  may  be  laid 
down  as  the  clear  result  of  the  authorities  in  cases  of  this 
nature,  that  the  true  test  of  piracy  or  not,  is  to  ascertain 
whether  the  defendant  has  in  fact  used  the  plan,  arrange- 
ments, and  iUustrations  of  the  plaintiff  as  the  model  of  his 
own  book,  with  colorable  alterations  and  variations  only,  to 
disguise  the  use  thereof." 

Judge  Woodbury,  on  this  point  says,  the  true  inquiry  in 
these  cases  is,  '^Whether  the  book  of  the  defendant,  taken 
as  a  whole,  is  substantially  a  copy  of  the  plaintiff's;  whether 
it  has  virtually  the  same  plan  and  character  throughout,  and 
is  intended  to  supersede  the  other  in  the  market  with  the 
same  class  of  readers  and  purchasers  by  introducing  no 
considerable  new  matter,  or  little  or  nothing  new  except 
colorable  deviations."  Webb  v.  PowerSj  2  Wood.  &  Minot, 
514.  To  the  same  effect  are  the  numerous  English  decisions 
on  this  point.  2  Mylne  k  C.  740 ;  80  Eng.  L.  k  E.  461;  86 
Ibid.  821. 

These  authorities  seem  to  be  decisive  of  the  point  under 
consideration.  And  the  single  inquiry  in  this  case  there- 
fore is,  whether  there  is  a  substantial  identity  as  between 
the  chart  copyrighted  to  Mrs.  Drury  and  the  guide  used 
and  sold  by  Mrs.  Ewing.  On  this  issue,  I  shall  not  attempt 
a  critical  notice  of  the  mass  of  testimony  introduced  on  the 
hearing  of  the  present  motion.  It  is  to  be  regretted  that 
under  the  impulse  of  their  heated  passions  and  intemperate 
zeal,  these  excited  females  have  put  themselves  to  unnec- 
essary trouble  and  expense  in  taking  depositions  on  the 
question  of  identity,  it  lies  within  narrow  limits  and  pre- 
sents no  great  difficulty  in  its  solution.  It  is  to  be  borne  in 
mind  that  Mrs.  Ewing  does  not  allege,  and  has  not  proved, 
that  she  is  the  inventress  or  authoress  of  the  system  copy- 
righted to  her ;  nor  does  she  deny  in  her  original  answer. 
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nor  does  she  now  deny,  that  Mrs.  Dmry's  chart  is  the  hasis 
of  her  guide.  Her  claim  is  siihply  that  she  has  so  far  varied 
from  and  improved  the  chart  as  to  constitute  her  guide  an 
original  work,  and  that,  therefore,  it  is  no  infringement.  But 
it  is  obvious  from  inspection  that  the  two  embody  substan- 
tially, if  not  literally,  the  same  principle.  The  diagrams  in 
each  are  essentially  the  same  in  form,  dimensions,  etc.,  and 
have  the  same  arrangement  of  numerals.  It  is  true,  the  differ- 
ent scales  or  rules  for  taking  measurements  are  designated  by 
names  differing  in  the  guide  from  those  used  in  the  chart, 
but  this  does  not  destroy  the  identity  of  the  two.  In  prac- 
tice they  produce  the  same  curves  or  forms  for  the  same 
identical  purpose.  The  device  of  Mrs.  Ewing  in  placing  on 
what  she  6alls  the  back  scale  one  number  higher  than  on 
the  front  scale,  thus  making  a  seeming  difference  between 
her  plan  and  that  of  Mrs.  Drury's,  can  not  affect  the  ques- 
tion of  legal  identity.  This  clearly  involves  no  change  of 
principle.  And  the  same  remark  applies  to  the  claim  of  a 
want  of  identity,  on  the  ground  that  Mrs.  Swing's  plan  as 
alleged,  requires  five  measurements,  whereas  Mrs.  Drary 
provides  for  three  only.  The  mere  increase  of  the  number 
of  measurements  does  not  constitute  an  essential  difference 
in  the  two  plans.  But  it  is  by  no  means  clear,  that  Mrs. 
Ewing,  in  her  system  as  copyrighted,  requires  more  than 
the  three  measurements.  The  weight  of  evidence  well 
justifies  the  conclusion  that  until  this  controversy  arose,  in 
practice  three  only  were  used,  and  that  the  subsequent  ad- 
dition of  the  two  measurements,  was  an  afterthought  re- 
sorted to  for  an  obvious  purpose. 

But  there  is  one  fact  that  seem.s  wholly  conclusive  on 
this  question  of  identity,  and  dispenses  with  the  necessity 
of  a  minute  inquiry  into  the  alleged  discrepancies  between 
the  two  plans.  Some  nine  or  ten  witnesses,  practical  and 
intelligent  dressmakers,  well  acquainted  with  the  theory 
and  practice  of  taking  measurements,  and  cutting  dresses 
upon  the  plan  of  these  parties,  testify  that  the  two  are  sub- 
stantially the  same,  and  in  practice  produce  the  same  result 
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Some  of  these  witneaeeB  swear  they  have  cat  dresses  by  both 
plans,  and  that  when  the  direetions  of  each  are  strictly  pnr- 
saed,  the  results  are  substantially  the  same.  One  witness 
with  great  apparent  candor  and  intelligence  states,  that  by 
an  actual  experiment  with  the  two  plans,  when  he  dropped 
the  surplus  number  on  the  back  scale  of  Mrs.  Ewing,  the 
measurements  were  precisely  identical,  and  that  when  that 
number  was  used  there  was  but  a  trifling  difference.  8uch 
an  experiment  affords  an  unerring  test  of  truth,  and  if  the 
witness  is  credible,  the  force  of  the  fact  stated  by  him  can 
not  be  overcome  by  the  speculative  opinions  of  any  number 
of  witnesses  testifying  adversely  to  him. 

Without  noticing  other  material  discrepancies  between 
the  chart  of  Mrs.  Drury  and  Mrs.  Swing's  guide,  I  am  led 
to  the  conclusion  that  they  are  essentially  the  same^  within 
the  scope  of  the  authorities  to  which  I  have  referred.  Mrs. 
Ewing  has,  with  some  adroitness,  so  arranged  and  trans- 
posed some  parts  of  Mrs.  Brary's  diagrams  as  to  present  to 
the  unexperienced  eye  the  impression  that  they  are  dis- 
similar, but  in  doing  this  she  has  utterly  failed  to  prove 
that  there  is  any  difference  in  the  principle  of  the  two. 
There  is,  also,  a  substantial  identity  between  the  printed 
directions  and  instructions  accompanying  the  chart  and  the 
guide.  True,  the  words  and  sentences  used  by  Mr.  Ewing 
are  not  the  same  as  those  used  by  Mr.  Drury,  but  they  are 
of  the  same  import,  and  intended  for  the  same  purpose. 
In  this  remark,  I  do  not  forget  that  it  is  strenuously  urged 
by  the  counsel  for  the  complainants  that  what  is  designated 
by  Mrs.  Ewing  as  her  third  pupil's  instruction  is  more  full 
and  minute  than  those  connected  with  the  chart,  and  so 
far  unlike  them.  It  is  enough  to  say,  in  reference  to  this, 
that  the  evidence  fully  warrants  the  conclusion  that  these 
constituted  no  part  of  the  rules  or  instructions  as  claimed 
by  Mrs.  Ewing,  and  copyrighted  to  her  in  Missouri.  They 
have  been  appended  recently  with  the  obvious  purpose  of 
negativing  the  identity  of  the  two  plans.  It  is  another 
evidence  of  the  consciousness  of  Mrs.  Ewing,  that  some- 
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tbiDg  was  needed  to  avoid  the  otherwise  inevitable  condn* 
sion,  that  in  getting  np  her  guide  she  was  interfering 
with  and  pirating  on  the  prior  exclasive  right  of  Mrs. 
Drarj.  It  can  not  be  doubted  that  she  has  adopted  all  the 
essential  parts  of  Mrs.  Drury's  system,  and  that  so  far  as 
there  are  any  apparent  alterations  they  are  colorable  and 
evasive.  It  must  be  conceded  that  Mrs.  Swing's  course 
does  not  commend  her  to  the  favorable  consideration  of  a 
court  of  equity.  She  seems  to  have  taken  a  dishonorable 
advantage  of  her  position  as  the  agent  of  Mrs.  Drury,  with 
the  expectation  of  pecuniary  benefits,  to  which  she  was 
neither  morally  nor  legally  entitled.  Her  intelligence  and 
adroitness,  as  developed  throughout  this  controversy,  repel 
the  inference  that  she  acted  in  ignorance  of  the  fact  that 
she  was  invading  the  just  rights  of  the  complainants.  And 
when  by  the  decree  of  this  court  an  injunction  was  granted 
to  restrain  her  from  the  further  sale  and  use  of  her  guide, 
it  was  a  daty  of  which  she  could  not  have  been  ignorant, 
to  respect  and  obey  it.  She  hM  willfully  violated  the  in- 
junction, and  the  complainants,  as  they  had  a  right  to  do, 
have  asked  for  and  obtained  a  rule  to  show  cause  why  she 
should  not  be  dealt  with  as  for  a  contempt  of  court  Ko 
sufficient  showing  against  such  a  judgment  has  been  made, 
and  I  can  not  do  otherwise  than  find  her  guilty  of  the 
alleged  contempt. 

The  only  embarrassment  on  the  part  of  the  court  arises 
from  the  difficulty  of  determining  what  order  shall  now  be 
made  in  the  case.  It  is  necessary  that  the  supremacy  of 
the  law  should  be  vindicated,  and  the  rights  of  the  com* 
plainants  protected  as  far  as  practicable.  To  this  end,  it  is 
unquestionably  competent  for  the  court  to  order  the  im- 
prisonment of  Mrs.  Ewing,  as  a  punishment  for  the  con* 
tempt.  But  in  the  case  of  a  female,  I  am  exceedingly  re- 
luctant to  make  such  an  order.  And  if  any  assurance  can 
be  given  that  there  will  be  no  repetition  of  the  offense,  and 
that  the  rights  of  the  complainants  will  hereafter  be  re- 
spected, I  will  not  now  adopt  that  stringent  course.    For 
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the  present,  with  the  intimation  that  snch  future  action,  as 
circumBtaDces  may  require,  will  be  taken  by  the  court,  it  is 
now  ordered  that  the  defendants,  Ewing  and  his  wife,  sur- 
render to  the  clerk  of  this  court,  within  twenty  days,  all  the 
published  copies  of  the  guide  in  their  possession,  or  within 
their  control,  together  with  the  plate  or  plates  on  which 
they  are  printed ;  and  also  that  within  that  time  they  pay 
the  costs  of  this  proceeding. 


(circuit  court.) 
John  Cbabtbbb  v.  Exbcutobs  of  Wm.  I^isff. 

Wbere  a  Judgment  was  entered  for  a  plaintiff,  with  costs,  the  court  will  not, 
at  a  subsequent  term,  revise  or  correct  it  as  to  the  costs ;  though  being 
for  less  than  $500,  the  plaintiff  was  not  entitled  to  such  judgment. 

A  relaxation  will  not  be  ordered,  on  the  ground  that  the  clerk  has  not  dis- 
criminated between  the  costs  of  the  plaintiff  and  those  of  the  defend- 
ant. 

The  practice  of  taxing  the  entire  cost  to  the  losing  party,  without  discrim- 
ination, has  always  prevailed  in  this  court ;  and,  until  otherwise  pro- 
vided by  law  or  obligatory  rule  of  court,  will  not  be  changed.  It  i% 
prescriptively,  at  least,  the  law  of  this  court. 

jB.  M.  Conoiney  for  plaintiff. 
M.  H.  TUdeUy  for  defendants. 

Opinion  of  thb  Court: 

This  is  a  motion  hy  the  defendants  to  retax  the  costs,' or 
in  effect  to  vacate  a  judgment  as  to  costs,  rendered  by  this 
court  several  terms  since.  The  j  ury,  on  the  trial  of  the  case, 
returned  a  verdict  in  favor  of  the  plaintiff  for  less  than  five 
hundred  dollars,  -and  a  judgment,  including  costs,  was 
entered  against  the  defendants. 

There  is  no  doubt  that  the  judgment  against  the  defend- 
ants for  costs  was  erroneous.  It  was  entered  inadvertently, 
and  without  being  noticed  by  the  counsel.  The  statute  is 
explicit  in  providing  that  a  judgment  for  less  than  five 
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hundred  dollars  shall  not  carry  coats.  And  if,  at  the  term 
at  which  the  judgment  was  entered,  a  motion  had  been 
made  to  vacate  or  amend  it,  as  to  the  costs,  it  would  have 
been  so  ordered. 

The  question  now  is,  whether,  after  several  terms  of  the 
court  have  intervened  since  the  judgment  was  entered,  it 
is  competent  for  the  court  to  revise  or  amend  it.  There 
can  be  no  doubt  that  the  judgment,  awarding  costs  to  the 
plaintiff,  is  a  substantial  part  of  the  judgment  in  the  case. 
It  has  the  same  legal  effect  as  the  judgment  on  the  verdict 
for  the  sum  returned  by  the  jury. 

In  the  case  of  the  Bank  of  the  United  States  v.  Moss  et  al^ 
6  Howard,  81,  the  Supreme  Court  decided  that  a  court 
can  not  revise  or  correct  a  judgment  entered  at  a  prior 
term,  even  where  the  court  rendering  the  judgment  had 
not  jurisdiction  of  the  case.  This  doctrine  has  been  recog- 
nized and  affirmed  by  repeated  decisions  of  that  court,  and  is 
the  settled  law,  not  only  in  the  courts  of  the  United  States, 
but  in  the  courts  of  the  States,  with  perhaps  one  exception. 

But  there  is  another  ground  on  which  it  is  insisted  the 
motion  for  a  retaxation  of  the  costs  must  be  sustained.  It  is 
objected  to  the  taxation  that  it  does  not  discriminate  be- 
tween what  are  properly  the  costs  of  the  plaintiff  and  the 
defendants'  costs.  While  the  theory  of  taxation  contended 
for  by  counsel,  as  sanctioned  by  the  common  law,  is  cor- 
rect, there  is  no  statute,  or  rule  of  court,  making  it  impera- 
tive on  the  court  The  practice  of  taxing  the  entire  cost 
of  the  case  to  the  losing  party,  has  prevailed  in  this  court 
from  its  organization,  unless  the  judgment  provides  spe- 
cially for  an  apportionment  of  the  costs  between  the  parties. 
This  may  now  be  regarded,  prescriptively  at  least,  as  the 
law  of  this  court.  It  would  be  attended  with  great  incon- 
enience  now  to  change  a  practice  so  long  and  so  uniformly 
adopted.  Kothing  short  of  direct  legislation  on  the  sub- 
ject, or  some  rule  obligatory  on  the  court,  would  justify 
the  change. 

The  motion  for  retaxation  is  overruled. 
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(circuit  court.) 
Thh  Unitbi)  Statss  v.  Charlbs  W.  H.  Oathcabt. 


Sams  r.  Caxhbbikb  Pabmbntbb. 


Tli«  Moeding  ordiaanoM  of  %  portion  of  tho  States  did  not  abrogate  the 
constitution  of  the  United  States,  or  release  the  citixens  of  any  Stats 
from  their  obligation  of  loyalty  to  the  government  of  the  United 
States,  and  a  citizen  or  resident  of  any  State  may,  therefore^  be  indieted 
and  pnaished  for  treasonable  aets  against  that  goTemment. 

The  goTernnent  of  the  United  States  is  not  a  compact  between  the  several 
States,  from  which  any  State  nsay  withdraw  at  pleasure,  with  or  with- 
out  cause. 

The  constitution  of  the  United  States  was  ordained  and  established,  not  by 
the  States  in  their  sovereign  capacities,  but,  as  the  preamble  emphat- 
ically declares,  by  the  people  of  the  United  States ;  and  the  government 
of  the  Union  emanates  from  the  people^  and  is  a  gOTemment  for  the 
people. 

The  government  of  the  Union,  though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action,  and  laws  passed  pursuant  to  the  constitu- 
tion, form  the  supreme  law  of  the  land. 

Flamen  Bally  IHstrid  Attorney y  for  United  States. 
WilUam  Jf.  Oom/y  for  defendants. 

OpiNioir  07  THB  ComiT : 

In  the  first  of  these  cases,  a  special  demarrer  to  the  in- 
dictment has  been  filed ;  and  in  the  second,  there  is  a  mo- 
tion to  quash.  The  indictments  in  both  cases  are  sobstan- 
tially  the  same  in  their  stracture ;  and  the  questions  raised 
on  the  demarrer,  and  in  the  motion  to  quash,  being  the 
same,  it  will  be  unnecessary  to  consider  them  separately,  as 
the  judgment  in  one  case  will  be  decisive  of  the  other.   The 
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views  DOW  stated  by  the  court  have  special  reference  to 
the  grounds  of  demurrer  in  Catbcart's  case. 

The  indictment  contains  two  counts.  The  first  count 
avers  that  there  is  now  existing  an  open  and  public  war  or 
rebellion,  carried  on  with  force  and  arms  by  the  so-called 
Confederate  States  of  America,  against  the  government  and 
laws  of  the  United  States ;  and  that  the  defendant,  owing 
allegiance  to  the  government  of  the  United  States,  in  viola- 
tion of  such  allegiance  has  levied  war  against  the  same  by 
banding  together  with  others  in  military  array ;  and  thus 
has  committed  treason  against  tl^e  United  States. 

The  second  count,  after  reciting  the  existence  of  the  re» 
bellion  or  war,  as  averred  in  the  first  count,  charges  that  the 
defendant  knowingly  and  willfully  conspired  with  others, 
and  did  assist  and  give  aid  and  comfort  to  those  in  rebellion 
or  war  against  the  United  States,  and  in  the  execution  of  his 
traitorous  adhesion  to  the  enemies  of  the  United  States, 
committed  several  overt  acts  of  treason,  which  are  specific- 
ally set  forth,  but  which  it  is  unnecessary  here  to  recite. 

The  first  count  is  based  on  the  first  section  of  the  act  of 
Congress  of  July  17, 1862,  to  suppress  insurrection,  punisb 
treason,  etc.,  whicB  provides  tiiat  every  person  who  shall 
hereafter  commit  the  crime  of  treason  against  the  United 
States,  and  shall  be  adjudged  guilty  thereof,  shall  suffer 
death,  or  fine  and  imprisonment,  as  the  court  may  direct. 

The  second  count  is  based  on  section  2  of  said  act, 
which  declares  <<  that  if  any  person  shall  hereafter  incite, 
set  on  foot,  assist,  or  engage  in  any  rebellion  or  insurrection 
against  the  authority  of  the  United  States  or  the  laws 
thereof,  or  shall  give  aid  and  comfort  thereto,  or  shall  en- 
gage in,  or  give  aid  and  comfort  to  any  such  existing  rebel- 
lion or  insurrection,  and  be  convicted  thereof,  shall  be  liable 
to  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
court"    12  Laws  of  U.  S.  689. 

There  are  several  exceptions  to  the  indictment,  which  are 
set  out  in  the  special  demurrer.  The  first  one  stated  has 
been  abandoned,  and  need  not  be  noticed.     The  second 
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exception  is  for  daplicity  in  the  second  coant  in  ayerring  a 
conspiracy  of  several  persons  to  aid  in  several  distinct 
offenses.  8.  Misjoinder  of  a  count  for  felony,  and  for  a 
misdenieanor.  4.  Ko  averment  that  the  crimes  charged 
were  committed  within  any  county  in  the  Southern  District 
of  Ohio.  6.  Bepngnance  in  both  counts  in  averring  the 
crimes  charged  to  have  been  committed  against  the  gov- 
ernment of  the  United  States  and  also  the  people  of  the 
United  States.  6.  The  crimes  are  charged  to  have  been 
committed  against  the  allegiance  of  the  defendant,  when 
they  can  only  be  against  obedience,  and  because  of  the 
agreement  of  the  State  of  Ohio,  and  of  all  the  other  States, 
to  the  constitutional  compact  binding  on  the  citizens  of 
Ohio  and  of  each  State,  so  long  as  the  compact  remained. 
7.  That  treason  or  conspiracy  against  the  United  States 
after  the  refusal  of  some  of  the  States  to  continue  the  con- 
stitutional compact,  are  no  longer  possible. 

[It  would  occupy  too  much  space  to  insert  the  views  of 
the  court  on  the  mere  technical  exceptions  to  the  indict- 
ment, and  they  are  therefore  omitted. — ^Bbpoktbr.] 

The  siKth  and  seventh  causes  of  demurrer,  involved  also 
in  the  motion  to  quash,  are  yet  to  be'  considered.  They 
have  been  recited  as  set  out  in  the  demurrer,  in  a  previous 
part  of  this  opinion,  and  it  is  not  necessary  to  restate  them 
here.  Both  present  substantially  the  same  question,  and 
may,  therefore,  be  discussed  together.  They  affirm,  that 
from  the  facts  alleged  in  the  indictment,  it  is  impossible 
that  the  crime  of  treason  against  the  government  of  the 
United  States  can  be  committed.  In  a  legal  sense,  the  de- 
murrer admits  the  truth  of  the  facts  alleged  in  the  indict- 
ment. One  of  these  facts  is,  that  the  United  States  is  now 
engaged  in  a  war  for  the  suppression  of  a  rebellion  against 
the  government  by  the  people  of  certain  States,  aiming  at 
the  overthrow  of  the  constitution  and  the  establishment  of 
another  government  It  is  insisted  that  the  States  in  rebel- 
lion have  abrogated  the  compact  by  which  they  were  bound 
to  the  Union,  and  that  this  compact  being  dissolved,  by 
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their  ordinances  of  seceBsion,  neither  a  citizen  of  one  of  the 
States  thus  seceding,  nor  of  any  State  not  involved  in  the 
acts  of  secession^  can  commit  the  crime  o£  treason  against 
the  government  of  the  United  States. 

In  support  of  this  position,  certainly  somewhat  startling 
in  its  character,  it  is  insisted  that  the  constitution,  instead 
of  creating  an  actual  and  efficient  government  for  the  whole 
people  of  the  United  States,  is  a  mere  league  or  compact, 
from  which  any  State,  or  any  number  of  States,  may  at 
any  time  withdraw,  with  or  without  cause,  and  without  or 
against  the  consent  of  the  people  of  the  other  States,  as 
caprice,  passion,  or  interest  may  dictate ;  that  the  States, 
when  they  entered  into  the  Union  and  became  parties  to 
this  league  or  compact,  were  sovereign  and  independent ; 
that  the  allegiance  of  the  people  of  each  State  was  due  ex- 
clusively to  the  State  in  which  the  citizen  had  his  domicile, 
and  the  allegiance  being  inalienable  and  indivisible,  could 
not  be  and  has  not  been  transferred,  in  whole  or  in  part,  to 
the  government  of  the  United  States,  and  remains,  there- 
fore, with  the  people  of  the  individual  States,  whose  obli- 
gations of  allegiance  are  wholly  due  to  the  State  in  which 
they  live ;  that  when  the  people  of  a  State,  in  any  way  they 
may  see  proper  to  prescribe,  ignore,  or  repudiate  such  league 
or  compact,  they  are  thereby  absolved  from  all  obligation 
of  obedience  or  allegiance  to  the  government  of  the  United 
States ;  and  that,  if  they  take  the  attitude  of  armed  rebel- 
lion against  it,  with  the  avowed  purpose  of  its  overthrow, 
they  can  not  be  punished  as  rebels  or  traitors.  And  as  the 
necessary  and  logical  result  of  this  theory,  it  is  urged  that 
if  a  citizen  or  resident  of  a  State,  which  has  not  seceded, 
but  which  remains  faithful  and  loyal  to  the  government, 
adheres  to  those  thus  in  rebellion,  and  supports  and  sustains 
them  in  their  criminal  attempts,  he  is  not  guilty  of  treason 
and  can  not  be  held  accountable  for  that  crime,  under  the 
laws  or  authority  of  the  United  States. 

These  are  in  substance  the  points  made  by  counsel  in 
support  of  the  two  last  grounds  of  demurrer.    The  argu- 
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ment  has  been  greatly  extended,  and  the  domain  of  political 
metapb  jbIcb  has  been  fally  explored  in  its  progress.  I  have 
listened  patiently  to  th^  statement  of  the  irie ws  of  counsel, 
though  not  without  some  surprise  that  they  should  have 
been  urged  with  such  apparent  gravity  and  eamestness, 
before  this  court,  on  a  purely  legal  question,  with  the  full 
knowledge  that  they  were  in  direct  conflict  with  the  solemn 
and  well-considered  adjudications  of  the  Supreme  Court  of 
the  Uuited  States,  and  the  views  of  numerous  elementary 
writers  of  the  highest  reputation  as  jurists.  I  am  at  a  loss 
to  comprehend  on  what  grounds  counsel  could  have  sup- 
posed this  court  would  sustain  a  theory  so  entirely  at  vari- 
ance, not  only  with  the  decisive  authorities  to  which  I  shall 
refer,  but  with  the  uniform  action  of  every  department  of 
the  general  government  from  its  organization  to  the  pres- 
tat  day.  It  is  obvious  that  the  counsel  throughout  his 
argument  has  addressed  himself  to  the  question,  what,  in 
his  judgment,  the  structure  of  our  government  should  have 
been,  and  not  what  it  is.  It  seemed,  therefor^,  to  the  court, 
that  however  appropriate  the  peculiar  views  of  counsel  may 
have  been,  if  urged  in  a  popular  assembly  to  rectify  a  sup- 
posed erroneous  public  sentiment,  or  in  a  convention  to 
amend  the  constitution,  or  reconstruct  the  government,  they 
were  wholly  out  of  place  on  the  question,  whether  the  aver- 
ments and  structure  of  the  inditcment  in  this  case,  were 
sufficient  in  law  to  put  the  defendant  on  trial  before  a  trav- 
erse jury.  The  manner  of  counsel  was,  however,  unex- 
ceptionably  courteous,  and  his  views  were  presented  with 
seeming  earnestness  and  sincerity.  It  is  due,  therefore,  to 
the  occasion,  and  to  the  position  I  occupy,  that  I  should 
state  some  of  the  reasons  why  I  can  not  assent  to  the  prin- 
ciples he  has  urged  upon  the  attention  of  the  court  And, 
in  the  first  place,  I  will  refer  to  some  of  the  adjudicated 
cases  in  which  these  principles  have  been  discussed  and  set- 
tled by  men  whose  intellectual  power  and  profound  knowl- 
edge of  the  structure  of  our  government,  entitle  them  to 
the  highest  measure  of  respect  and  veneration.    And  I  may 
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remark  here,  that  in  bo  fiftr  as  these  principles  are  embodied 
and  propounded  in  the  jadicial  decisions  of  the  Supreme 
Court,  they  are  positively  authoritative  on  this  court,  as  a 
subordinate  court  of  the  United  States. 

In  the  case  of  Martin  v.  Hunter^s  Lessee^  1  Wheaton,  804, 
(8  Peters'  Gond.  R.  575),  the  Supreme  Court  says :  <'  The 
constitution  of  the  United  States  was  ordained  and  estab- 
lished, not  by  the  States  in  their  sovereign  capacities,  bat 
emphatically,  as  the  preamble  of  the  constitution  declares, 
by  the  peopU  of  the  United  States.  There  can  be  no  doubt 
that  it  was  competent  to  the  people  to  invest  the  general 
government  with  all  the  powers,  which  they  might  deem 
proper  and  necessary,  to  extend  or  restrain  those  powers 
according  to  their  own  good  pleasure,  and  to  give  them  para' 
mount  and  supreme  OMthority.^^  The  opinion  of  the  court  in 
this  case  was  delivered  by  Justice  Story,  and  wae  concurred 
in  by  the  whole  court,  including  Chief  Justice  Marshall. 

In  McGuUoch  v.  The  State  of  Maryland^  4  Wheaton,  816, 
'Chief  Justice  Marshall  delivering  the  opinion  of  the  court, 
it  is  decided  '^that  the  government  of  the  Union  is  a  gov- 
ernment of  the  people ;  it  emanates  from  them ;  its  powers 
are  granted  by  them,  and  are  to  be  exercised  directly  on 
them,  and  for  their  benefit."  Again :  '^  The  government  of 
the  Union,  though  limited  in  its  powers,  is  supreme  within 
its  sphere  of  action ;  and  its  laws,  when  made  in  pursuance 
of  the  constitution,  form  the  supreme  law  of  the  land.^* 

Judge  Story,  in  discussing  the  question  whether  the  con- 
stitution of  the  United  States  is  a  compact  between  die 
several  States,  remarks  that  ^*  there  is  nowhere  found  upon 
the  £Ace  of  the  constitution  any  clause  intimating  it  to  be 
a  compact,  or  in  any  wise  providing  for  its  interpretation 
as  such.  On  the  contrary,  the  preamble  emphatically 
speaks  of  it  as  a  solemn  ordinance  and  establishment  of 
government.  The  language  is :  '^  TFe,  the  people  of  the  United 
Staiesj  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America"  Com.  on  the  Constitution  (Abr.  ed.), 
117.  And  again,  page  119,  the  learned  author  says :  ^<  But 
86 
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that  which  wonld  seem  concluBive  on  the  subject  is  the 
very  language  of  the  constitation  itself.  This  constitntion, 
says  the  sixth  article^  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursnanoe  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  nnder  the  authority  of  the 
ITnited^tates,  shall  be  the  supreme  law  of  the  land.''  And 
he  adds :  '*  If  it  is  the  supreme  law,  how  can  the  people  of 
any  State,  either  by  any  form  of  its  own  constitution  or 
laws,  or  other  proceedings,  repeal,  abrogate,  or  suspend  it?" 
And  again  he  says :  *^  This  of  itself  imports  legal  obliga- 
tion, permanence  and  uncontrollability  by  any  but  the 
authorities  authorized  to  alter  or  abolish  it/'  And  again, 
on  this  sabject,  the  learned  writer  says,  page  684 :  ^  It  would 
be  a  perfect  solecism  to  affirm  that  a  national  government 
should  exist  with  certain  powers,  and  yet  in  the  exercise  of 
those  powers  should  not  be  supreme." 

I  will  add  to  these  references  a  brief  notice  of  the  case 
of  AUeman  v.  Boothj  21  Howard,  506,  decided  by  the  Su- 
preme Court  of  the  United  States  in  1858,  which  sustains 
fully  the  general  doctrines  affirmed  by  the  prior  decisions  of 
that  court  I  make  this  reference  with  the  more  satisfi^c- 
tion  because  the  opinion  was  written  and  delivered  by 
Chief  Justice  Taney,  a  judge  eminent  for  his  profound  1^^ 
learning,  and  who  has  never  been  charged  with  extreme 
liberali^  in  construing  the  constitution  of  the  United 
States,  and  defining  the  powers  of  the  general  government 
In  that  case,  a  judge  of  a  State  court  in  Wisconsin  had 
discharged  a  party  on  habeas  corpus  who  was  in  custody 
under  the  authority  of  the  United  States.  The  Supreme 
Court  of  the  State  sustained  the  action  of  the  lower  judge; 
and  the  case  was  removed  to  the  Supreme  Court  of  the 
United  States  by  writ  of  error,  in  accordance  with  section 
25  of  the  judiciary  act  of  1789.  I  shall  give  but  brief 
quotations  from  the  opinion  of  the  court,  indicating  their 
views  on  the  subject  under  consideration.  On  page  516, 
the  court  say:  ^* Although  the  State  of  Wisconsin  is  sever* 
eign  within  its  territorial  limits  to  a  certain  extent,  yet  that 
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Boyefeigttty  is  limited  and  restricted  by  the  coDBtitution  of 
the  United  Statas^  And  the  powera  of  the  general  govern- 
ment  and  of  the  State,  although  both  exist  and  are  exer- 
cised within  the  same  territorial  limits,  are  yet  separate  and 
distinct  sovereignties,  acting  separately  and  independently 
of  each  other  within  their  respective  q)heres.  And  the 
sphere  of  action  appropriated  to  the  United  States  is  as  far 
beyond  the  reach  of  the  judicial  process  issued  by  a  State 
judge  or  a  State  court,  as  if  the  line  of  division  was  traced 
by  landmarks  and  monuments  visible  to  the  eye/'  Again, 
on  page  517,  the  court  say :  *^  The  constitution  was  not  formed 
merely  to  guard  the  States  against  danger  from  foreign 
nations,  but  mainly  to  secure  union  and  harmony  at  home; 
for  if  this  object  could  be  obtained  there  would  be  little 
danger  from  abroad;  and,  to  accomplish  this  purpose,  it 
was  felt  by  the  statesmen  who  framed  the  constitution,  and 
by  the  people  who  adopted  it,  that  it  was  necessary  that  many 
of  the  rights  of  sovereignty  which  the  States  then  possessed 
should  be  ceded  to  the  general  government ;  and  that  in 
the  sphere  of  action  assigned  to  it,  it  should  be  supreme, 
and  strong  enough  to  execute  its  own  laws  by  its  own 
tribunals,  without  interruption  from  a  State,  or  from  State 
authorities.  And  it  was  evident  that  anything  short  of 
this  would  be  inadequate  to  the  main  objects  for  which  the 
government  was  established."  And  the  court  further  say : 
^  The  language  of  the  constitution  by  which  this  power  is 
granted  is  too  plain  to  admit  of  doubt,  or  to  need  comment. 
It  declares  that  ^this  constitution,  and  the  laws  which  shall 
be  passed  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land,  and  the  judges 
in  every  State  shall  be  bound  thereby,  anything  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstand- 
ing.' "  On  page  524,  the  court  further  say :  ^^  Nor  is  there 
anything  in  the  supremacy  of  the  general  government,  or 
the  jurisdiction  of  its  tribunals,  to  awaken  the  jealousy  or 
offend  the  natural  and  just  pride  of  state  sovereignly. 
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Neither  this  goTemment  dot  the  powefs  of  which  we  are 
^Making  were  forced  upon  the  States.  The  eonstitatioD  of 
the  United  Btatee^  with  all  the  powers  conferred  on  it  hj 
the  general  govemment,  and  tanrendered  b j  the  States,  was 
the  voluntary  act  of  the  people  of  the  several  States,  de- 
liberately done,  for  their  own  protection  and  safety  against 
injustice  from  one  another."  And  they  add,  page  525:  ^<Kow 
it  certainly  can  be  no  hnmiliation  to  the  citizen  of  a  re- 
public to  yield  a  ready  obedience  to  the  laws  as  adnainis- 
tered  by  the  constituted  authorities.  On  the  contrary,  it 
is  among  the  first  and  highest  duties  as  a  citiaen,  because 
free  government  can  not  exist  without  it.  Nor  can  it  be 
inconsistent  with  the  dignity  of  a  sovereign  State  to  observe 
faithfully,  and  in  the  spirit  of  sincerity  aini  truth,  the  com- 
pact into  which  it  voluntarily  entered  when  it  became  a 
State  of  this  Union.  And  certainly  no  faith  could  be  more 
deliberately  and  solemnly  pledged  than  that  which  every 
State  has  plighted  to  the  other  States  to  support  the  constitu- 
tion as  it  is,  in  all  its  provisions,  until  they  shall  be  altered 
in  the  manner  which  the  constitution  itself  prescribes." 

A  still  more  recent  decision  of  the  Supreme  Court,  in 
the  prize  cases,  as  they  are  called,  1  Black,  685^  strongly 
affirms  the  doctrines  previously  declared  by  that  court.  In 
the  very  able  and  lucid  opinion  of  Mr.  Justice  Ghrier,  giving 
the  views  of  the  court,  page  678,  he  says :  ^  Under  the  veiy 
peculiar  constitution  of  this  government,  although  the 
citizens  owe  supreme  allegiance  to  the  federal  government, 
fhey  owe  also  a  qualified  allegiance  to  the  State  in  which 
they  are  domiciled." 

And  it  may  be  proper  here  to  remark  that  the  principlee 
enunciated  in  the  case  just  r^erred  to,  are  pertinent  to  the 
questions  before  this  oourt  on  this  demurrer  in  another 
aspect  The  argument  of  the  counsel  for  the  demurrant  ia, 
that  a  citizen  of  a  State  can  not  be  guilty  of  treason  against 
the  United  States  by  adhering  to,  or  giving  aid  and  comfort 
to  those  now  in  rebellion  against  the  government,  because 
it  is  a  mere  insurrection  or  civil  war,  wa^ed  by  the  secediBg^ 
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States  agsinst  the  goTerament.  Bat  in  the  prize  cases  th* 
doctrine  k  very  impressively  annooiiced  that  the  rebellion 
has  all  the  attributes  of  a  for^gn  or  pnblic  war,  and  that 
all  the  duties,  obfigations,  disabilities,  and  penalties  incident 
to  snch  a  war  attach  to  every  citizen.  In  a  word,  that 
those  who  are  partieeps  eriminis  in  the  rebellion  are  not  the 
less  traitors  becaase  they  are  rebda. 

In  that  case  the  court  say :  *^  It  (the  law  of  nations)  con- 
tains no  snch  anomalons  doctrine  as  that  which  the  court 
are  now  for  the  first  time  desired  to  pronounce— to  wit : 
that  insurgents  who  have  risen  against  their  sovereign,  ex- 
pelled her  courts,  established  a  revolutionary  government, 
organized  armies  and  commenced  hostilities,  are  not  enemieB 
because  they  are  traitors;  and  a  war  levied  on  the  govern- 
ment by  traitors  in  order  to  dismember  and  destroy  it,  is 
not  war,  because  it  is  an  insurrection."  And  again  the 
court  say:  *^ When  the  regular  course  of  justice  is  inter- 
mpted  by  revolt,  rebellion,  or  insurrection,  so  that  the 
courts  of  justice  can  not  be  kept  open,  cinU  war  exists,  and 
hostilities  may  be  prosecuted  on  the  same  footing  as  if 
those  opposing  the  government  were  foreign  enemies 
invading  the  land."  And  further  on  in  the  opinion,  as 
descriptive  of  the  true  character  of  the  present  rebellion, 
the  court  say :  ^<  It  is  no  loose,  unorganized  insurrection, 
having  no  defined  boundary  or  possession.  It  lias  a 
boundary  marked  by  lines  of  bayonets,  and  which  can  be 
crossed  only  by  force ;  south  of  this  line  is  enemies'  terri- 
tory, because  it  is  held  in  possession  by  an  organized,  hos- 
tile, and  belligerent  power." 

Such  are  some  of  the  deliverances  of  the  highest  judicial 
tribunal  of  the  Union.  They  repudiate  emphatically  the 
mischievous  heresy  that  the  union  of  the  States  under  the 
constitution  is  a  mere  league  or  compact,  from  which  a 
State,  or  any  number  of  States,  may  withdraw  at  pleasure, 
not  only  without  the  consent  of  the  other  States,  but 
against  their  will.  They  deny  the  assumption  that  full  and 
unqualified  sovereignty  still  remains  in  the  States  or  the 
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people  of  a  State,  and  affirm,  on  the  contrary,  that,  by  ez- 
preae  words  of  the  const  tution,  solemnly  ratified  by  the 
people  of  the  United  States,  the  national  government  is  sa- 
preme  within  the  range  of  the  powers  delegated  to  it; 
while  the  States  are  sovereign  only  in  the  sense  that  they 
have  an  indispntable  claim  to  the  exercise  of  all  the  rights 
and  powers  guarantied  to  them  by  the  constitntion  of  the 
United  States,  or  which  are  ezpresaly  or  by  &ir  implication 
reserved  to  them. 

I  might,  perhaps,  close  this  opinion  here.  Bnt  the  conrse 
of  the  learned  counsel  in  his  argument  seems  to  justify,  if 
it  does  not  call  for  some  additional  views.  And  the  first 
remark  is,  that  apart  from  the  light  which  the  high  judicial 
authorities  to  which  I  have  referred  has  thrown  on  the 
subject  under  discussion,  I  should  have  arrived  at  the  same 
condiAdons  which  they  announce.  It  is  my  strong  convic- 
tion that  the  language  of  the  constitution,  in  connection 
with  the  known  history  of  its  origin,  formation,  and  adop* 
tion,  leaves  no  room  for  a  doubt  as  to  the  character  and 
structure  of  the  government  which  it  created.  Its  history 
is  well  authenticated,  and  bears  upon  every  page  the  indel- 
ible stamp  of  truth.  I  can  not,  on  an  occasion  like  this, 
refer  to  or  adduce  the  many  facts  which  throw  light  upon 
the  views  and  intentions  of  the  eminent  patriots  and  states^ 
men  to  whom  we  are  indebted  for  our  inimitable  constitu- 
tion. One  thing  is  certain,  the  American  people  are  in  no 
danger  of  estimating  their  services  too  highly,  or  according 
to  their  memories  a  measure  of  honor  which  is  not  justiy 
their  due.  With  the  illustrious  Washington  at  their  head, 
they  entered  upon  the  arduous  duty  of  reconstructing  the 
government  under  circumstances  of  deep  depression  and 
gloom.  The  confederiEition  under  which  the  Union  had  finr 
some  time  existed,  had  proved  a  lamentable  failure,  and  was 
on  the  verge  of  dissolution  from  its  own  inherent  weakness. 
The  hearts  of  the  patriots  who  had  toiled  and  bled  in  the 
revolutionary  struggle  for  national  liberty  and  independ- 
ence, were  stirred  to  their  inmost  depths,  from  an  apprehen- 
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gioQ  that  their  great  achievementB  would  prove  fraitleaa  of 
the  results  which  they  had  anticipated.  They  felt  deeply 
the  truth  that,  in  framiug  a  new  structure  of  government, 
they  must  avoid  the  rock  on  which  the  old  one  had  foun- 
dered, and  must,  above  all  things,  incorporate  an  element  of 
power  to  bind  the  States  in  an  indissoluble  national  union. 
This  is  plainly  indicated  in  the  preamble,  which  declares  as 
one  of  the  objects  of  the  constitution,  the  formation  of  ^^  a 
more  perfect  Union,"  and  is  apparent  not  only  from  the 
debates  in  the  convention,  but  from  the  language  used 
throughout  the  entire  instrument.  After  months  of  anxious 
toil  and  earnest  deliberation,  the  present  constitution  was 
agreed  to,  and  submitted  to  the  people  for  their  sanction 
and  adoption.  It  was  adopted  by  conventions  in  all  the 
States,  elected  by  the  people  for  this  purpose;  and  thus  as 
the  act  of  the  people  became  the  organic  law.  Its  framers 
did  not  claim  for  it  entire  perfection ;  and  contemplating 
the  possibility  that  time  would  develop  some  necessary 
changes,  wisely  provided  for  its  amendment  by  the  same 
authority  that  had  ordained  and  established  it  It  is  not 
proposed  to  enter  upon  an  extended  discussion  of  the  powers 
of  the  government,  under  the  constitution  thus  framed  and 
adopted.  That  it  was  designed  to  institute  a  government 
of  the  people,  and  for  the  people  of  the  United  States,  and 
to  confer  upon  it,  within  the  powers  granted  or  fairly  im- 
plied, the  attributes  of  sovereignty  or  supremacy,  can  not 
admit  of  a  question.  There  is,  in  the  language  of  the  Su- 
preme Court  in  a  case  before  referred  to,  a  qvudified  allegiance 
due  to  the  State  in  which  the  citiisen  has  his  domicile, 
but  it  is  subordinate  to  the  allegiance  due  to  the  supreme 
government.  The  government,  therefore,  has  a  perfect 
right  to  exact,  and  has  exacted  from  every  one  enjoying  its 
protection,  the  duty  of  fidelity  and  allegiance.  And  it  is 
certainly  a  fact,  worthy  of  note,  that  there  is  not  a  word 
or  phrase  in  the  constitution  of  the  United  States  which 
gives  the  least  countenance  to  the  theory  that  a  State  can 
obstruct  or  nullify  the  authority  of  the  general  government, 
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exercised  within  iU  ooiutitatioiial  limits.  Moch  less  can 
the  sopreme  folly  of  giving  its  sanotioa  to  the  right  of  any 
State,  or  any  namber  of  States^  to  withdraw  at  will  from  the 
Union,  be  imputed  to  the  oonstitotion.  Bach  a  proyision 
oonld  not  be  viewed  in  any  other  light  than  as  a  solecism  in 
the  strnotnre  of  a  government.  It  would  be  snbstantiaU j 
a  provision  for  its  own  dissolotion,  without  the  sanction  or 
agreement  of  the  power  which  created  it. 

Bnt  I  am  not  at  liberty  to  extend  this  discussion.    I  may 
remark,  in  dosing,  that  there  were  those  in  the  convention 
which  framed  the  constitution,  and  in  the  conventions  of 
the  States  which  ratified  it,  who  objected  to  it  becaose  it 
created  a  national  consolidated  or  supreme  government  oi 
the  United  States.    There  was  no  difierence  of  opinion 
then  as  to  the  character  of  the  government  which  the  con- 
stitntion  created,  but  Hie  ground  of  its  opponents  was,  that 
it  did  not  conform  to  their  views  <^  what  it  diould  be. 
The  counsel  has  referred  in  his  argument  to  the  resolutions 
of  the  legislatures  of  Virginia  and  Kentucky,  passed  in 
1798,  as  giving  sanction  to  the  doctrine  of  the  right  of  a 
State,  at  any  time,  to  interpose  its  authority  to  prevent  or 
provide   a  remedy  for  the  unconstitutional  exercise  of 
authority  on  the  part  of  the  general  government,  and  that 
they  sanction  what  is  called  the  right  of  nullification,  or 
even  of  secession.    I  can  not  assent  to  the  proposition  that, 
properly  understood,  they  justify  such  a  conclusion.    The 
history  of  these  resolutions  is  well  known  to  the  American 
peofde.    They  were  designed  for  a  special  political  object, 
which  was  effected,  in  part  at  least,  through  their  instru- 
mentality.   They  affirmed  that  the  States,  being  parties  to 
the  constitutional  compact,  *^  in  case  of  a  deliberate,  pal- 
pable, and  dangerous  exercise  of  powers  not  granted  by 
the  compact,  have  a  right,  and  are  in  duty  bound  to  inter-' 
pose  to  prevent  the  progress  of  the  evil."    A  distinguished 
statesman  has  well  observed,  in  commenting  on  these  resolu- 
tions, that  ^  the  sort  of  interposition  intended  was  left  in 
studied  obscurity."    But  Mr.  Madison,  who  was  the  author 
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of  the  resolatioDB  adopted  bj  the  Yirginla  legislature,  in 
his  report  to  that  body  in  1 799,  asserts  distinctly  that  no 
extra  constitutional  measures  were  intended.  And  thirty 
years  later,  during  the  administration  of  General  Jackson, 
when  certain  prominent  Southern  politicians  insisted  that 
nullification  was  the  proper  remedy,  in  case  of  an  invasion 
of  the  rights  of  a  State,  solemnly  and  earnestly  protested 
against  this  construction  of  the  Virginia  resolutions.  ^^^He 
earnestly  maintained  that  the  separate  action  of  an  individ* 
ual  State  was  not  contemplated  by  them,  and  that  they  had 
in  view  nothing  but  the  concerted  action  of  the  States  to 
procure  a  repeal  of  unconstitutional  laws,  or  an  amendment 
of  the  constitution."  And  in  1882,  when  Mr.  Calhoun  had 
succeeded  in  inducing  South  Carolina  to  pass  an  ordinance 
of  nullification,  on  the  avowed  ground  of  the  unconstitution- 
ality of  the  laws  imposing  duties  on  imports,  and  that  State 
was  on  the  verge  of  open  rebellion,  the  sturdy  arm  of 
Andrew  Jackson  was  raised  to  crush  it  in  the  bud.  Before 
resorting  to  force  for  this  purpose,  with  a  paternal  anxiety 
for  the  people  of  that  State  who  had  been  deluded*  by  the 
false  political  teachings  of  their  leaders,  he  nsued  his  mem- 
orable proclamation,  addressed  to  the  people  of  that  State. 
It  is  a  document  which  well  deserves  to  be  cherished  in  the 
memories  of  the  American  people  to  the  latest  ages.  It  is 
alike  remarkable  for  the  earnest  devotion  of  its'  author  to 
the  union  of  the  States,  the  elevated  patriotism  which  is 
exhibited  in  every  line,  and  its  able  and  unanswerable  ex* 
position  of  the  true  principles  and  theory  of  the  govem-> 
ment.  The  fallacies  of  the  nullification  party  were  held  up 
as  dangerous  political  heresies.  Its  effects  upon  the  whole 
country  were  electrical.  It  was  clothed  with  tiie  power  of 
truth,  and  carried  conviction  to  the  minds  of  all  men  of  all 
political  parties  whose  intellects  were  not  so  constructed  as 
to  be  impervious  to  the  voice  of  reason,  or  dead  to  the  im* 
pulses  of  patriotism. 

But  though  the  iron  will  and  sturdy  sense  of  President 
Jackson  had  thoroughly  rebuked  and  arrested  the  heresy 
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for  the  time,  the  deadly  poisoD  was  not  wholly  eradicated 
from  the  soathem  mind.    After  the  lapse  of  thirty  yeaiB, 
its  baleful  effects  have  appeared  in  a  new  and  more  miaU^- 
nant  form.    That  which  was  nullification  in  1832,  is  seces- 
sion in  1860.    The  political  leaders  in  the  Southern  States, 
by  means  which  I  do  not  care  to  recite,  have  so  far  sac- 
ceeded  in  their  treasonable  machinations  as  to  induce  those 
States  madly  to  leap  into  the  fiery  vortex  of  secession. 
They  have  gone  through  the  mockery  of  passing  ordi- 
nances, in  which  they  declare  they  are  no  longer  parties  of 
the  solemn  compact  of  government,  and  repudiate  all  al- 
legiance to  it.    They  have  inaugurated  war  against  that 
government  and  have  been  in  armed  rebellion  against  it  for 
nearly  three  years.    If  successful,  the  overthrow  of  the 
government  is  the  inevitable  result,  for  secession,  having  no 
warrant  in  the  constitution,  is  revohUion.    The  authoritiea 
charged  with  the  solemn  duty  of  preserving  and  perpetn- 
ating  the  government,  have  found  it  imperatively  necessary 
to  meet  force  by  force,  and  have  adopted  measures  to  repel 
and  subdue  the  criminal  designs  of  those  in  rebellion.    The 
country  is  in  a  state  of  war — ^a  war  which  the  adj  udications 
of  the  Supreme  Court  have  declared  to  be  lawful   and 
constitutional.    A  struggle  is  in  progress  which,  at  one 
time,  jeopardized  the  very  life  of  the  government.    In  such 
a  crisis,  it  is  now  gravely  urged  in  a  court  deriving  its  being 
and  authority  from  a  constitution  which  the  judges  are 
sworn  to  support,  that  a  dtisen  of  the  patriotic  and  loyal 
State  of  Ohio,  charged  with  criminal  complicity  in  the  re- 
bellion, can  not  be  guilty  of  treason,  because  the  revolted 
States  had  a  right  to  withdraw  from  the  Union ;  and,  as  a 
logical  and  legal  result,  have  virtually  destroyed  the  entire 
fabric  of  the  government,  and  absolved  the  people  of  the 
United  States  from  all  obligation  of  allegiance  to  it !    As 
a  judge,  and  as  a  citizen  of  the  United  States,  I  am  con- 
strained to  enter  my  protest  against  such  a  dangerous  per- 
version of  the  principles  of  the  constitution.    To  sanction 
such  a  position,  under  circumstances  now  existing  in  oar 


APRIL  TERM.  1864.  671 


United  States  v,  Tierney. 


oountry,  implies,  in  my  judgment,  a  most  unenviable  con- 
dition of  intellect,  and  the  possession  of  a  measure  of 
courage,  physical  and  moral,  to  which  I  can  lay  no  claim. 
The  character  and  tendencies  of  this  doctrine  are  not  now 
to  be  settled  by  unmeaning  abstractions  and  metaphysical 
speculations.  The  period  when  these  could  have  been 
available  has  gone  by,  and  the  bitter  fruits  of  this  sad  error 
are  now  fully  developed  in  its  practical  results.  It  has 
plunged  those  who  have  been  its  deluded  victims  into  one 
of  the  deadliest  conflicts  the  world  has  ever  witnessed.  Its 
blighting  influences  are  now  frightfully  apparent  in  the 
wide-spread  suffering,  desolation,  and  ruin,  which  it  has 
brought  upon  the  States  which  have  so  madly  raised  the 
banner  of  revolt.  The  loyal  States,  too,  have  laid  liberal 
offerings  on  the  altar  of  sacrifice.  In  their  patriotic  devo- 
tion to  the  government  of  their  &thers,  and  impelled  by  a 
stem,  unconquerable  purpose  of  defending,  preserving,  and 
perpetuating  it,  they  have  cheerfully  borne  a  severe  trial  of 
their  energies,  and  profusely  lavished  their  treasures  and 
poured  out  their  blood.  The  sacrifice,  though  costly,  we 
may  well  hope,  will  be  fully  repaid  by  the  end  to  be 
achieved. 

I  have  now  only  to  say,  that  upon  none  of  the  grounds 
urged,  can  the  exceptions  to  this  indictment  be  sustained. 
The  demurrer,  as  also  the  motion  to  quash  in  the  case  of 
Catherine  Parmenter,  are  therefore  overruled. 


(CIRCUIT  COURT.) 

Thb  Unitbd  States  t;.  Patrick  Tdernkt. 

Land  rented  to  the  UniU>d  States,  to  be  used  temporarily  as  a  camp,  is  not 
a  place,  within  the  terms  of  the  oonstitutfon  of  the  United  States,  oye^ 
which  the  United  States  have  "sole  and  exclusive  Jarisdiction/' 

"Within  such  camp  the  Jurisdiction  of  the  United  States  would  only  be  such 
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M  WM  neeeMery  for  military  parpotet  a&d  reqoiied  for  the  enfc 
meat  of  diacipliae  and  the  execution  of  the  rale*  and  artidet  of  war. 

The  United  Statei  poMewei  eaclntive  Juriadiction  of  places  that  hayebeen 
jmrehased  by  the  United  States  fty  consent  of  the  legislature  of  the 
State,  for  the  purpose  of  erecting  a  fort,  magasine,  arsenal,  dock-yard, 
or  other  needfhl  building. 

The  courts  of  the  United  SUtes  have  no  jurisdiction  of  an  crfRanse  against 
section  16  of  the  aot  of  Congress  of  1790^  committed  in  a  place  where 
the  JurisdicUon  of  the  United  States  is  concurrent  with  that  of  a 
Stete. 

• 
•  _  

Flanun  Bally  District  Attomeyy  for  United  States. 
John  M,  StapteSy  tor  defendant. 

OpiNioir  m  THB  Coubt: 

The  indictment  against  the  defendant  in  this  case,  is 
based  npon  section  16  of  crimes  act  of  April  30, 1790,  which 
proyidesy  ^  that  if  any  person  within  any  of  the  places 
vnder  the  sole  and  exclasive  jurisdiction  of  the  Uniied 
States,  or  upon  the  high  seas,  shall  take  and  carry  9,w9j 
with  intent  to  steal  or  pnrloin  the  personal  goods  of  another," 
etc.,  shall  be  liable  to  the  punishment  prescribed.  The  cl&arge 
against  the  defendant  is  the  stealing  of  a  mule  at  a  place 
called  Camp  Hurtt,  and  the  indictment  alleges  that  it  is  **  a 
military  camp  of  the  United  States,  the  site  of  which  said 
camp  is  within  the  sole  and  exclusiye  jurisdiction  of  the 
United  States."  The  defendant  has  filed  a  plea  to  the  juris- 
diction. By  agreement  of  counsel,  the  facts  in  reference 
to  the  right  of  exclusive  jurisdiction  in  the  United  States 
over  the  said  camp  have  been  submitted  to  the  court. 

These  facts  are,  in  substance,  that  on  March  19, 1868,  by 
a  written  agreement  between  Timothy  Eirby  and  Capt. 
Hurtt,  assistant-quartermaster  of  the  United  States,  Eirby 
leased  to  the  United  States  a  pasture-field  containing  about 
sixty  acres  of  land  for  one  month,  with  the  privilege  of 
using  and  occupying  the  same  for  six  months,  at  the  option 
of  the  government,  at  a  stipulated  rent 
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Was  this  field,  alleged  in  the  indictment  to  be  within  the 
limits  of  Camp  Hurtt,  a  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  so  as  to  give  this  court 
jurisdiction  of  the  larceny  ?  The  constitution  of  the  United 
States,  art  1,  sec.  8,  authorizes  Congress  to  exercise  exclu- 
sive legislation  *^over  all  places  purchased  bj  consent  of 
the  legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needfnl  buildings."  Was  the  field  rented  by  Kirby 
to  the  United  States  a  place,  within  the  terms  of  the  con- 
stitution, within  or  over  which  the  United  States  had  ^^  sole 
and  exclusive  jurisdiction?"  There  are  several  reasons 
why  this  jurisdiction  did  not  exist.  The  places  over  which 
exclasive  jurisdiction  is  granted,  are  those  which  have  been 
purchased  by  the  United  States  for  some  of  thid  purposes 
specified  in  the  constitution,  and  the  grant  of  power  does 
not  extend  to  a  place  or  tract  of  land  rented  by  the  Govern- 
ment for  a  temporary  purpose.  An  unanswerable  objection 
to  the  exercise  of  exclusive  jurisdiction  in  this  case  is  that 
the  tract  of  land  was  not  purchased  of  the  United  States 
by  consent  of  the  legislature  of  the  State  of  Ohio,  for  this 
consent  is  essential  to  the  exercise  of  exclusive  jurisdiction 
by  the  United  States. 

Again,  it  is  clear,  the  purpose  for  which  the  land  was 
rented  is  not  within  any  of  the  specifications  of  the  consti- 
tution, or  within  the  scope  of  any  of  the  terms  used.  The 
land  was  not  purchased  for  the  purpose  of  constructing  a 
fort,  magazine,  arsenal,  dock-yard,  or  other  needful  build- 
ing. The  constitution  clearly  implies  the  permanent  use  of 
the  property  purchased  for  the  construction  or  erection  of 
some  of  the  structures  designated,  or  some  other  needful 
building.  It  would  be  strange,  indeed,  if  such  an  agreement 
for  renting  a  piece  of  land  to  the  United  States  should  de- 
prive the  State  of  Ohio  of  all  jurisdiction  over  it,  and  con- 
fer sole  and  exclusive  jurisdiction  to  the  United  States.  It 
is  not  in  the  power  of  a  citizen  thus  to  dispose  of  the  right 
of  a  State  over  any  .part  of  her  territory.    The  averment,  in 
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the  indictment,  that  this  tract  was  within  tlie  limits  of 
Camp  Hurtty  a  military  camp  of  the  United  States,  does 
not  withdraw  it  from  the  jurisdiction  of  the  State.  The 
jbrisdiction  of  the  United  States  would  only  be  snch  as  was 
necessary  for  military  purposes,  such  as  were  required  for 
the  enforcement  of  discipline  and  the  execution  of  the  rales 
and  articles  of  war.  It  seems  clear,  too,  on  the  authority  of 
the  case  of  the  United  States  v.  Davis,  5  Mason,  356,  that 
to  sustain  an  indictment  under  section  16  of  the  act  of 
1790,  the  jurisdiction  of  the  United  States  over  the  places 
referred  to  in  the  statute  must  be  sole  and  exdusine;  if 
merely  concurrent  with  a  State,  the  courts  of  the  United 
States  have  no  jurisdiction  of  the  offense. 
The  plea  to  the  jurisdiction  is  sustained. 


(district  court.) 
Thb  Unitbd  States  v.  Edward  L.  Huohbs. 

The  proclamation  of  the  President  of  the  United  States,  of  December  8» 
1863,  extending  amnesty  to  persons  who  directly  or  indirectly  partiei- 
pated  in  rebellion,  included  within  its  terms  a  citizen  of  the  State  of 
Ohio^  indicted  for  treason  against  the  United  States. 

A  citicen  who  has  complied  with  the  requirements  of  such  proclamation,  is 
not  excluded  from  its  protection  by  a  subsequent  explanatory  procla- 
mation of  the  President,  issued  after  such  compliance,  debarring  per- 
sons in  civil  custody  from  its  operation. 

FUmen  BaU^  District  Attorney^  for  United  States. 

J.  H.  Tkcmpsany  for  defendant. 

Opinion  op  thb  Court: 

The  indictment  against  the  defendant  was  returned  and 
filed  in  this  court  on  March  9,  1868.  In  this  indictment 
the  defendant  is  charged  in  two  counts  with  the  crime  of 
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treason.  In  the  first  count,  after  a  recital  of  the  fact  of 
war  or  rebellion  being  carried  on  against  the  United  States 
bj  the  so-called  Confederate  States  of  America,  it  is  averred 
that  the  defendant,  being  a  citizen  of  Ohio,  and  as  such 
owing  allegiance  to  the  government  of  the  United  States, 
on  July  16, 1868,  at  the  county  of  Pike,  in  said  State,  and 
within  the  Southern  District  of  Ohio,  ^^  wickedly,  maliciously, 
and  traitorously,  did  ordain,  prepare,  and  levy  war  against 
the  United  States  of  America.''  The  second  count  is  simi- 
lar to  the  first  in  its  recitals,  but  avers,  as  a  specific  or  overt 
act  of  treason,  that  the  defendant,  on  the  day  before 
named,  at  the  same  county,  wickedly  and  traitorously  gave 
aid  and  comfort  to  John  Morgan  and  those  associated  with 
him  in  a  forcible  and  armed  invasion  of  the  State  of  Ohio, 
prosecuted  under  the  authority  of  said  Confederate  States  of 
America,  **  by  guiding,  piloting,  and  escorting  the  said  Mor- 
gan and  his  associates  through  certain  portions  of  said  State." 

The  defendant  having  been  arrested  on  said  charge  has 
appeared  and  filed,  first,  the  plea  of  not  guilty;  and,  sec- 
ondly, a  plea  of  pardon  by  the  President  of  the  United 
States  by  the  operation  of  the  amnesty  proclamation  of 
December  8, 1868.  This  plea  recites  the  proclamation  in 
full,  and  then  avers  that  the  defendant,  on  March  1, 1864, 
appeared  in  this  court  and  took  and  subscribed  the  oaih 
prescribed  in  said  proclamation,  in  virtue  of  which  he 
claims  that  he  can  not  be  held  to  answer  to  the  charge  for 
which  he  is  indicted.  The  plea  also  avers  that  the  defend- 
ant is  not  within  any  of  the  exceptions  set  forth  in  the 
proclamation. 

To  the  defendant's  plea  of  pardon,  the  district  attorney, 
in  behalf  of  the  United  States,  has  interposed  a  general 
demurrer.  And  this  presents  the  question  now  to  be  de- 
cided by  the  court 

In  the  argument  upon  the  demurrer,  the  only  points  in- 
sisted on  by  the  district  attorney,  were:  1.  That  it  was 
not  within  the  scope  and  intention  of  the  proclamation  of 
December  8,  1868,  that  citizens  of  a  loyal  State  charged 
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with  treason  against  the  United  States  shonld  he  incloded 
in  the  amnesty  or  act  of  grace  which  it  extended  to  others. 
2.  That  if  included  in  snch  proclamation,  the  amended  or 
explanatory  proclamation  of  March  26, 1864,  exclades  the 
defendant  from  all  its  benefits. 

The  first  point  stated  is  to  be  determined  by  the  langoage 
of  the  proclamation  of  December  8,  1868.  If,  by  a  fmr 
eonstraction  of  its  terms,  the  defendant  is  within  its  scope, 
and  has  complied  with  th^  conditions  on  which  it  offers  a 
pardon,  be  is  legally  entitled  to  its  full  benefits,  whatever 
may  be  the  views  of  others  as  to  the  policy  of  snch  a 
sweeping  amnesty. 

Kow  the  proclamation,  after  some  recitals  which  it  is  not 
necessary  to  notice,  is  in  these  words :  ^*  I,  Abraham  Lin- 
coln, President  of  the  United  States,  do  proclaim,  declare, 
and  make  known  to  all  persons  who  have  directly,  or  by 
implication,  participated  in  the  existing  rebellion,  except 
as  hereinafter  excepted,  that  a  full  pardon  is  hereby  granted 
to  them  and  each  of  them,  with  restoration  of  all  rights  of 
property,  except  as  to  slaves,  and  in  property  cases  where 
rights  of  third  persons  have  intervened,  and  npon  the  con- 
dition that  every  snob  person  shall  take  and  subscribe  an 
oath,  and  thenceforward  keep  and  maintain  said  oath 
inviolate."  Then  follows  the  form  of  the  oath  to  be  taken 
by  the  person  wishing  to  avail  himself  of  the  amnesty. 
Without  reciting  it  at  length,  it  may  be  stated  that  it  is  in 
substance  an  oath  to  support  the  constitution  of  the  United 
States,  and  faithfully  to  comply  with  all  acts  of  Congress 
and  all  proclamations  of  the  President,  looking  to  the  sup- 
pression of  the  rebellion. 

There  seems^  to  be  no  ground  for  a  doubt,  that  the  de* 
fendant  is  within  the  terms  of  the  amnesty.  The  offer  of 
grace  is  **  to  all  persons  who  have  directly  or  by  implicatioa 
participated  in  the  existing  rebellion."  Then  follows  an 
enumeration  of  *^ the  persons. excited  from''  the  benefits 
of  the  offer  of  amnesty.  It  may  be  noted  here  that 
the  defendant's  plea  of  pardon  avows  expressly,  as  it 
was  necessary  to  do,  that  he  is  not  one  of  the  persona 
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exempted  from  the  operation  of  tha  amneBty.  The  demur- 
rer to  the  plea  admits  the  trnth  of  this  ayerment ;  and  if 
its  tmth  did  not  otherwise  appear,  the  court  would  be 
bound  to  receive  it  as  true.  But  it  is  clear  by  reference  to 
the  proclamation,  that  the  case  of  a  citizen  or  resident  of 
a  loyal  State,  charged  with  treason  committed  within  such 
State,  is  not  within  the  enumerated  exceptions.  These  ex- 
ceptions are  minute  and  very  clearly  stated  in  the  proclama^ 
tion,  but  by  no  allowable  canon  of  construction  is  the 
defendant  within  the  scope  or  meaning  of  the  words  used. 
Such,  it  is  believed,  was  the  view  of  all  intelligent  men 
when  the  proclamation  was  first  promulgated.  Such  cer- 
tainly was  the  opinion  of  the  attorney-general  of  the 
United  States,  who  issued  official  instructions  to  the  district 
attorneys  to  dismiss  all  prosecutions  where  the  person 
accused  shall  take  the  oath  of  allegiance  and  fidelity  to  the 
Union,  as  provided  for  in  the  proclamation^ 

The  second  point  made  by  the  district  attorney  in  sup- 
port of  the  demurrer  to  the  defendant's  plea  of  pardon,  is 
clearly  not  sustainable.  This  point,  as  before  stated,  is,  in 
substance,  that  although  the  defendant  may  be  within  the 
terms,  and  entitled  to  the  benefit  of  the  original  amnesty 
proclamation,  he  is  excluded  from  these  benefits  by  the 
supplemental  or  explanatory  proclamation  of  March  26, 
1864.  This  proclamation,  after  reciting  that  it  had  <^  be- 
come necessary  to  define  the  cases  in  which  insurgent 
enemies  are  entitled  to  the  benefits  "  of  the  proclamation  of 
December  8, 1862,  declares  that  it  ^*  does  not  apply  to  per- 
sons taking  the  prescribed  oath  of  allegiance  and  fidelity 
to  the  Union,  who  are  in  military,  naval,  or  civil  confine- 
ment or  custody,  or  under  bonds,  or  on  parole  of  the  civil, 
military,  or  naval  authorities,  or  agents  of  the  United 
States,  as  prisoners  of  war,  or  persons  detained  for  offenses 
of  any  kind,  either  before  or  after  conviction." 

The  only  inquiry  before  the  court  as  to  this  point  is 
whether  the  second  or  explanatory  proclamation  can  in 
any  way  affect  the  status  or  rights  of  this  defendant    It 
87 
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has  been  already  stated  that  the  plea  avere,  and  sach  are 
the  facte  of  the  case,  that  after  the  return  of  the  indict- 
ment against  the  defendant,  namely,  on  March  1, 1864,  he 
appeared  in  court  and  took  the  oath  prescribed.  The  ex- 
planatory proclamation  bears  date  the  26th  of  that  month. 
It  will  be  obvious,  therefore^  that  when  the  defendant  took 
the  oath,  and  thereby  claimed  the  benefits  of  the  President's 
offered  amtiesty,  the  first  proclamation  was  in  full  force. 
Now,  it  is  a  proposition  too  clear  to  require  arguments  or 
authorities  to  sustain  it,  that  if  the  defendant,  by  a  com- 
pliance with  the  terms  of  mercy  proposed  in  the  first  proc- 
lamation, has  entitled  himself  to  its  benefits,  no  subsequent 
act  of  the  President,  or  of  any  other  department  of  the 
government,  could  deprive  him  of  the  rights  so  acquired. 
To  give  the  second  proclamation  a  retroactive  operation, 
and  thus  doom  the  defendant  to  a  punishment  from  which 
he  had  been  legally  exonerated,  would  be  in  violation  alike 
of  reason  and  of  law.  If  it  were  true  that  the  high  crime 
charged  against  the  defendant  could  be  sustained  by  satis- 
factory evidence,  it  is  far  better  that  he  should  escape 
punishment  than  that  a  plain  principle  of  law  should  be 
set  at  naught. 

I  am  clear,  therefore,  that  the  special  plea  of  the  defend- 
ant must  be  sustained,  and  the  demurrer  overruled. 


circuit  court.) 
John  Blaib  v.  Thb  Wbstebn  Fbmalb  Sbminakt. 

The  plaintiff,  having  left  Ginoinnati  in  1856,  with  the  purpose  of  per- 
manently residing  in  Chicago^  and  having  resided  there  till  1859^  in 
the  meantime  exercising  the  right  of  voting  in  lUinoiSi  was  a  dtisen 
of  that  State  in  1858,  when  this  suit  was  brought,  and  had  a  right  to 
sue  in  this  court,  though  he  afterward  returned  to  Cincinnati. 
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The  fact,  that  his  wife  and  younger  children  remained  at  Cincinnati  did 
not,  under  the  circumstances  of  this  case^  prevent  the  plaintiff  from 
becoming  a  citizen  of  Illinois. 

a  D.  Coffin,  for  plaintiff. 

8.  J.  Thompson,  for  defendant. 

Opinion  of  thb  Coubt: 

For  some  unexplained  reason,  this  case  has  been  pending 
in  this  court  since  the  year  1858,  It  was  brought  by  the 
plaintiff,  as  a  citizen  of  Illinois,  to  recover  an  alleged  bal- 
ance due  him  on  a  contract  for  building  the  Western  Fe- 
male Seminary,  an  incorporated  institution  located  at  the 
town  of  Oxford,  in  Butler  county. 

The  defendant  has  at  length  appeared  to  the  action,  and 
has  filed  a  plea  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  plaintiff  was  a  citizen  of  the  State  of  Ohio 
at  the  time  suit  was  brought,  and  has  since  continued  to  be 
such.  The  plaintiff  has  joined  issue  with  the  defendant, 
and  the  question  of  jurisdiction  is  the  only  one  now  be- 
fore the  court. 

The  evidence  seems  to  be  conclusive,  that  the  plaintiff, 
having  previously  resided  with  his  family,  at  Cincinnati, 
was  unfortunate  in  business  as  a  brick-maker  and  brick- 
layer; and  in  the  year  1856,  removed  to  Chicago,  leaving 
his  family  here,  with  the  intention  of  taking  them  to  Chi- 
cago at  a  subsequent  time  and  making  it  his  permanent  resi- 
dence. His  purpose,  as  he  states  in  his  testimony,  in  leaving 
his  wife,  was  that  his  younger  children  might  be  educated 
at  the  high  school  in  Cincinnati.  He  continued  at  Chi- 
cago, in  pursuit  of  his  business,  until  1859,  intending,  up  to 
that  time,  to  remove  his  family  and  continue  his  residence 
permanently  there.  His  wife,  however,  being  opposed  to 
living  at  Chicago,  in  1859  he  came  back  to  Cincinnati. 
The  testimony  is  satisfactory  to  prove  his  intention  to  have 
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been,  in  going  to  Chicago,  to  make  that  place  his  home. 
It  is  also  proved,  by  those  who  knew  him  intimately,  that 
while  absent  he  was  regarded  as  having  his  residence  at 
Chicago.  And,  in  snpport  of  this  conclasion,  it  is  proved 
that  while  there  he  voted  for  two  successive  years,  in- 
cluding the  year  in  which  this  suit  was  commenced. 

It  is  clear  that,  in  this  state  of  facts,  the  plea  to  the  juris- 
diction is  not  sustained.  The  plaintiff  was  a  citizen  of  Illi- 
nois in  1858,  when  this  suit  was  brought,  having  gone 
there  without  any  intention  of  leaving,  and  having  there 
exercised  the  right  of  voting  as  a  citizen  of  that  State.  He 
was  not,  therefore,  at  that  time  a  citizen  of  Ohio,  and  had 
an  undoubted  right  to  sue  in  this  court.  The  £Etct,  that 
owing  to  his  wife's  opposition  to  living  at  Chicago  he  sub- 
sequently left  the  place,  does  not  prove  he  did  not  go  there 
for  a  permanent  settlement,  nor  that  he  was  not  a  citizen 
of  Illinois  when  this  suit  was  brought.  His  subsequently 
formed  purpose  of  leaving  Chicago  can  not  affect  or  inval- 
idate the  evidence  of  his  actual  residence  there  at  the  time 
stated.  Neither  does  the  fact  of  his  leaving  a  part  of  his 
fJEimily  at  Cincinnati,  under  the  circumstances  proved,  neg- 
ative the  fact  of  citizenship  in  Illinois.  6  How.  163,  185; 
14  Id.  422. 

The  plea  to  the  jurisdiction  is  overruled. 


(CIRCUIT  COtTRT.) 

The  Unitbd  Btatbs  v.  David  Watts,  Ezbctttob  of  Susah 

Hoard. 

An  executor  wail  directed  to  lell  eertda  designated  paioeli  of  reel  eitate 
belonging  to  the  testatrix  ^'and  convert  the  same  into  cash,"  and  "oat 
of  the  proceeds  thereof  to  pay  any  debts  I  may  have^  and  the  abaT»> 
named  legacies,"  and  in  pursoance  of  such  provision  of  the  will,  the 
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executor  sold  the  property  referred  to.  SeH  that  t ucK  legaoies  are 
not  subject  to  the  tax  or  duty  imposed  by  seotion  111  of  the  internal 
revenue  act  of  July  1,  1863,  upon  legadeB  arising  from  personal 
property. 

In  limiting  the  scope  of  the  law  to  legacies  arising  ftrom  personal  prop- 
erty, the  inference  is  irresistible  that  it  was  intended  to  exempt  such 
as  were  payable  from  the  proceeds  of  real  estate. 

The  courts  of  the  United  States  are  not  at  liberty  by  construction  or  legal 
Action  to  include  subjects  of  taxation  not  within  the  terms  of  the  law. 

Itamen  BcMj  District  Attorney^  for  XJnited  States. 
H.  C.  Whitman^  for  defendant. 

Opinion  of  thb  Court  : 

This  is  an  action  of  debt,  prosecnted  by  the  United  States 
to  recover  the  amount  of  a  tax  or  duty  claimed  as  due 
from  the  defendant,  as  executor  of  Susan  Hoard,  deceased, 
on  certain  legacies  in  her  will.  The  claim  is  based  on  sec- 
tion 111  of  the  internal  revenue  act  of  July  1, 1862, 12  Stat, 
at  Large,  489.  The  amount  of  the  duty  charged  against  the 
executor  on  said  legacies,  and  demanded  in  this  action,  is 
$828.75.  The  executor,  not  being  satisfied  that  the  legacies 
were  legally  chargeable  with  the  tax  or  duty  claimed,  has 
refused  to  pay  it  until  the  right  of  the  government  is  set- 
tled by  the  judgment  of  this  court.  He  has  therefore  ap- 
peared by  counsel  t&  the  present  action,  and  filed  his  plea 
to  the  efiect  that  he  does  not  owe  the  sum  claimed ;  and 
this  presents  the  issue  now  to  be  decided  by  the  court. 

The  facts  which  it  is  material  to  notice  are  that  Mrs. 
Hoard,  by  her  last  will  and  testament,  executed  on  Decem- 
ber 21, 1868,  and  which  has  been  duly  admitted  to  probate, 
made  certain  specific  pecuniary  legacies  to  certain  churches, 
fiEtmily  relations,  and  other  persons.  She  died  possessed  of 
a  number  of  houses  and  lots  in  the  dty  of  Cincinnati,  and 
by  section  9  of  her  will  she  directed  the  executor  to  sell 
certain  designated  parcels  of  her  real  estate,  ^^  and  convert 
the  same  into  cash,"  and  ^'  out  of  the  proceeds  thereof  to 
pay  any  debts  I  may  have,  and  the  above-named  legacies.'' 
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And  in  purenance  of  this  provision  of  the  will,  the  execator 
has  sold  the  property  referred  to. 

In  hehalf  of  the  United  States,  it  is  insisted  hy  the  dis- 
trict attorney  that  these  legacies  are  chargeable  with  a  tax 
or  daty  in  accordance  with  the  provisions  and  specifications 
of  section  111  of  the  act  before  referred  to.  This  sec- 
tion provides  in  its  designation  of  legacies  subject  to  the 
tax  or  duty,  *<  that  any  person  or  persons  having  in  charge 
or  trust  as  administrator,  execator,  or  trnstee  of  any  legacies 
or  any  distributive  shares  arising  from  personal  property  of 
any  kind  whatsoever,  where  the  whole  amount  of  such  per- 
sonal property  as  aforesaid  shall  exceed  the  sum  of  one 
thousand  dollars  in  actual  valde,  shall  be  subject  to  a  tax  or 
duty  on  such  legacies  or  distributive  shares"  at  certain 
specified  rates,  varied  as  the  legatees  may  stand  related  or 
be  strangers  to  the  testator. 

The  only  question  for  the  decision  of  the  court  is  whether 
these  legacies  are  subject  to  the  tax  or  duty  imposed  by  the 
statute  as  *^  arising  from  personal  property."  It  is  con- 
tended by  the  district  attorney  that  by  an  equitable  con- 
struction of  the  statute,  they  are  within  the  scope  of  the 
words  used  in  the  law,  although  by  the  terms  of  the  will  of 
Mrs.  Hoard,  they  are  payable  out  of  the  proceeds  of  the 
real  estate  directed  to  be  sold  for  that  purpose.  On  the 
other  hand,  it  is  insisted  by  the  counsel  for  the  defendant, 
that  the  statute  can  not  be  constructively  extended  so  as  to 
embrace  a  legacy  arising  from  real  estate,  and  must  be  un- 
derstood in  a  sense  consistent  with  the  plain  and  natural 
import  of  the  words  used. 

This  is  the  first  case  in  which  this  question  has  been  pre- 
sented to  this  court  for  its  decision;  and  the  court  is 
informed  that  it  has  not  been  before  any  other  court  in  this 
country  for  consideration.  The  statute  is  comparatively 
recent  in  its  origin,  and  in  giving  it  a  construction  it  is  not 
to  be  expected  that  the  court  will  be  aided  or  enlightened 
by  any  authorities  or  precedents  derived  from  the  action  ot 
our  own  court. 
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The  first  remark  which  Ib  to  be  made  is^  that  there  is  no 
ambiguity  or  obscurity  in  the  terms  used  in  the  clause 
of  the  statute  referred  to.  It  declares,  in  plain  language, 
that  the  tax  or  duty  is  chargeable  only  on  legacies  arising 
from  personal  property.  The  distinction  between  such 
legacies,  and  those  arising  from  the  proceeds  of  real  estate, 
is  so  obvious  that  it  can  not  be  presumed  the  framers  of 
the  law  intended  wholly  to  ignore  it.  If  it  had  been  their 
intention  that  all  legacies,  whether  derivable  from  real  or 
personal  property,  should  be  subject  to  the  tax  or  duty,  that 
intention  woald  doubtless  have  been  made  known  by  the 
use  of  clear  and  appropriate  terms.  But  in  limiting  the 
scope  of  the  law  to  legacies  arising  from  personal  property, 
the  inference  is  irresistible  that  it  was  intended  to  exempt 
such  as  were  payable  from  the  proceeds  of  real  estate. 
Such  woald  seem  to  be  the  fair  construction  of  the 
language  used  by  the  legislature  in  the  clause  under  con- 
sideration. 

It  is  clear  to  the  court  that  this  is  not  a  case  in  which  the 
court  can  constructively  hold  that  the  legacies  in  question 
are  to  be  regarded  as  arising  from  personal  property,  though 
in  fact  derived  from  realty.  It  is  true  that  courts  of 
equity,  in  some  cases,  for  the  purpose  of  carrying  out  the 
intention  of  a  testator  and  subserving  the  ends  of  justice, 
resort  to  a  fiction  by  which  realty  is  treated  as  personalty. 
But  this  principle  has  no  application  to  the  construction  of 
a  statutory  enactment,  which  is  clear  and  explicit  in  its 
language.  The  statute  in  question  abounds  in  penalties 
for  its  violation.  The  defendant  in  this  action  is  subject 
to  a  penalty  for  refusing  payment  of  the  duty  or  tax 
claimed  on  these  legacies,  if  such  duty  or  tax  is  legally 
chargeable.  In  accordance  with  the  well-settled  rules  of 
construction,  statutes  of  this  character  can  not  be  so  con- 
strued as  to  extend  their  meaning  beyond  the  clear  import 
of  the  words  used.  It  is  the  duty  of  the  courts  of  the 
Union  undoubtedly,  so  far  as  they  are  invested  with  any 
agency  in  carrying  out  the  financial  purposes  of  the  gov* 
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einment,  fairiy  to  enforce  the  revenue  laws  of  the  country;, 
and  see  that  they  are  not  fraudulently  evaded.  But  they 
are  not  at  liberty,  by  construction  or  le^  fiction,  to  enlai^ 
their  scope  to  include  subjects  of  taxation  not  within  the 
terms  of  the  law.  It  belongs  exclusively  to  the  legislative 
departm^it  of  the  government  to  define  and  declare  upon 
what  subjects  taxes  shall  be  imposed,  and  to  provide  the 
agencies  by  which  they  shall  be  assessed  and  collected. 
And  however  expedient  it  may  seem,  under  certain  cir* 
cumstanoes,  to  invade  the  proper  domain  of  l^islation  by 
judicial  construction,  it  is  clearly  in  conflict  with  the  theory 
of  the  government. 

The  district  attorney,  in  his  brief,  has  referred  the  court 
to  a  case  in  the  English  Court  of  Exchequer,  which  he 
thinks  sustains  the  construction  of  the  clause  of  the  statute 
under  consideration,  as  insisted  on  by  him.  The  case  dted 
for  this  purpose  is  reported  in  1  Price's  Exchequer  Beports, 
426.  It  was  an  information  under  a  clause  of  the  act  of  48 
Geo.  8,  ch.  149.  That  clause,  as  appears  from  the  Report, 
imposed  a  duty  or  tax  on  all  moneys  arising  from  the  sale, 
mortgage,  or  other  disposition  of  any  real  or  heritable  es- 
tate, directed  to  be  sold,  mortgaged,  or  otherwise  disposed 
of,  by  any  will  or  testamentary  instrument,"  etc  A  pre- 
ceding clause  of  the  same  schedule  in  the  statute  referred 
to,  imposed  a  tax  or  duty  on  all  legacies  payable  out  of  or 
arising  from  the  ^  personal  or  movable  estate"  of  the  testa- 
tor. The  counsel  for  the  government  has  referred  to  the 
case  in  Price's  Reports  as  having  arisen  under  this  latter 
proviaon  of  the  English  statute.  But  this  is  clearly  a  mis- 
conception of  that  case,  and  it  has  therefore  no  beanng 
upon  or  application  to  the  case  before  the  court.  The 
clause  last  cited  is  substantially  the  same  as  section  111 
of  our  statute,  laying  a  tax  or  duty  on  legacies  arising 
from  personal  estate.  And  if  the  English  Court  of  Ex- 
chequer had  decided  that  legacies  payable  out  of  real  es- 
tate were  by  construction  to  be  regarded  as  legacies  from 
personal  property,  the  decision  would  be  in  point.    Though 
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I  am  by  no  means  prepared  to  say  that  if  sach  had  been  the 
ruling  of  the  Enghsh  court,  that  I  should  feel  justified  in 
receiving  it  as  an  authority  in  giving  a  construction  to  our 
statute.  But  the  report  referred  to  shows  clearly  that  the 
decision  was  based  on  another  clause  of  the  English  statute. 
The  facts  were,  substantially,  that  a  testator,  being  the 
owner  of  certain  freehold  estate,  directed  it  to  be  sold  by  his 
executors,  and  that  from  the  proceeds,  after  payment  of  his 
debts,  a  legacy  of  £5,000  should  be  paid.  The  personal 
estate  of  the  testator  was  more  than  sufELcient  to  pay  his 
debts  and  discharge  the  legacy,  without  selling  the  real 
estate  as  provided  for  in  the  will.  The  legatee,  by  some 
arrangement  between  the  parties,  took  the  real  estate  from 
which  the  legacy  was  to  be  paid.  And  the  court  held  that 
the  legatee  could  not  evade  the  payment  of  the  tax  or  duty^ 
but  was  liable  therefor,  though  the  legacy  was  not  in  fact 
paid  in  money.  But,  as  before  remarked,  this  decision  was 
made  under  the  clause  of  the  English  statute  imposing  a 
tax  or  duty  on  legacies  derived  from  real  estate.  And 
under  that  clause,  the  court  was  probably  right  in  holding, 
that  as  the  property  was  directed  to  be  sold  unconditionally 
for  the  satisfaction  of  the  legacy,  and  the  legatee  was  the 
recipient  of  the  benefit  of  the  legacy,  they  would  consider 
that  done  which  the  will  had  directed  to  be  done. 

But  a  more  recent  casein  the  English  courts  is  referred 
to  by  the  counsel  for  the  defendant  in  the  case  before  the 
court,  which  applies  to  this  question,  and  is  a  direct 
authority  against  the  right  of  the  government  to  claim  a 
tax  or  duty  on  the  legacies  referred  to,  in  the  will  of  Mrs. 
Hoard.  This  case  is  noted  in  the  recent  work  of  Edwards 
on  the  Stamp  Act  of  ^  the  United  States,  page  198,  and  the 
reference  by  the  author  is  to  the  report  in  9  Jur.  486,  and  4 
Hare,  815.  These  reports  are  not  accessible  to  me,  and  I 
have  not  therefore  read  them.  As  stated  by  Edwards, 
the  question  was,  whether  real  estate  purchased  with  part- 
nership assets,  and  used  for  partnership  purposes,  was 
liable  to  probate  duty  under  the  English  statute  on  the 
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death  of  a  partner.  The  particular  clause  of  the  statute 
under  which  the  tax  or  duty  was  claimed,  is  not  stated  in 
the  abstract  of  the  case  as  given  by  Edwards.  "Without 
taking  the  trouble  to  set  forth  the  facts  of  the  case,  it  will 
be  sufficient  to  refer  to  the  opinion  of  the  court,  as  copied 
by  Edwards,  page  202.  The  court  says :  « In  the  simple 
case  I  have  put,  of  land  directed  to  be  converted  into 
money,  I  think  the  answer  to  the  claim  of  the  crown  would 
be  that  the  property  in  question  was  in  fact  real  estate  at 
the  death  of  the  testator,  and  as  such  not  liable  to  probate 
duty,  and  that  equity  would  not  alter  the  actual  nature  of 
the  property  for  the  purpose  only  of  subjecting  it  to  fiscal 
claims  to  which  at  law  it  was  not  liable  in  its  existing  state, 
and  certainly  not  intended  to  be  made  liable  by  the  stamp 
act."  And  the  court  hold  further,  that  the  fact  that  the 
property  in  question  was  the  property  of  a  partnership 
made  no  difference  in  respect  to  its  liability  to  probate  duty. 

This  case  clearly  establishes  the  doctrine  that  by  no  con- 
struction of  law  can  property  be  regarded  within  the  scope 
and  operation  of  our  revenue  law,  as  different  from  its  real 
character.  As  a  necessary  result,  in  the  absence  of  any 
statutory  provision  imposing  a  tax  or  duty  on  legacies 
arising  out  of  real  estate,  there  is  no  authority  for  the  doc- 
trine that  such  a  legacy  shall  be  treated  as  arising  from  per^ 
sonalty.  « 

But,  without  stating  other  views  pertinent  to  the  question 
before  the  court,  leading  to  the  conclusion  which  has  been* 
indicated,  I  am  fully  satisfied  that  by  no  construction  of  the 
statute  can  the  defendant,  as  executor  of  Mrs.  Hoard,  be 
adjudged  liable  to  pay  a  tax  or  duty  on  the  legacies  in 
question.  The  statute  in  its  terms  is  too  clear  to  admit  of 
doubt  as  to  its  construction.  If  Congress  think  it  expe- 
dient to  legislate  further  on  this  subject,  and  declare  that 
legacies  arising  from  real  estate  shall  be  subject  to  a  tax  or 
duty,  they  will  doubtless  do  so,  in  plain  and  intelligible 
terms.  As  the  statute  now  stands,  such  an  intention  is 
clearly  negatived. 

Judgment  will  therefore  be  entered  for  the  defendant 
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(district  court.) 

The  TTnitbd  States  v.  One  Hundred  and  Thirty  Barrels 

OP  Whisky. 

In  a  proceeding  in  the  District  Court  of  the  United  States  against  property 
seized  as  forfeited  under  the  internal  revenue  laws,  to  which  a  claim 
is  interposed,  the  claimant  has  a  constitutional  right  to  a  trial  hy  a  Jury. 

Congress  has  no  power  hy  legislation  to  provide  for  any  other  mode  of  try- 
ing a  case,  in  which  the  right  of  trial  hy  Jury  is  secured  hy  the  consti- 
tution. 

The  provision  of  the  statute,  declaring  that  '*  the  proceeding  to  enforce  said 
forfeiture  of  said  property  shall  he  in  the  nature  of  a  proceeding  in  rem," 
is  not  to  he  construed  as  authorizing  a  trial  on  strict  admiralty  rules, 
and  without  the  intervention  of  a  jury. 

Flamen  Bally  District  Attorney ^  and  H.  C.  Whitman^  for 
United  States. 

J.  B.  SiallOy  for  claimant. 

Opinion  op  the  Court  : 

The  motion  before  the  court  is  for  a  trial  by  jury  in  four 
distinct  informations,  prosecuted  in  behalf  of  the  CTnited 
States,  for  the  forfeiture  of  about  one  hundred  and  thirty 
barrels  of  whisky,  alleged  to  have  been  n^anufactured  and 
sold  in  violation  of  the  internal  revenue  act  of  June  80, 
1864.  The  whisky  was  seized  in  this  district,  and  is  now 
in  the  custody  of  the  law.  Claimants  have  intervened  in 
each  of  the  four  cases,  and  in  the  answer  and  claim  of  each 
the  reasons  and  ground  of  forfeiture  alleged  in  the  several 
informations  are  denied.  The  question  is,  whether  these 
claimants  are  entitled,  in  the  trial  of  the  issues  made,  to  the 
intervention  of  a  jury. 

It  is  insisted  by  the  counsel  for  the  United  States,  that 
these  informations  are  before  this  court  as  cases  in  admi- 
ralty jurisdiction,  and  must  be  tried  according  to  the  known 
and  settled  usages  of  courts  of  admiralty,  in  which  the 
trial  by  jury  is  unknown.     On  the  other  hand,  it  is  claimed, 
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that  as  the  seizures  of  the  property  in  question  were  on  the 
land,  they  must  be  tried  as  cases  at  law,  in  which  the  right 
of  a  jury  trial  is  secured  by  the  constitution  of  the  United 
States. 

The  seventh  amendment  to  the  constitution  declares  that 
^  in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved."  And  it  is  too  clear  to  admit  of  doubt,  that 
if  these  are  cases  at  common  laWj  they  are  within  this  clause 
of  the  constitution,  and  the  parties  are  entitled  to  a  trial 
by  jury.  It  is  equally  clear  that  Congress  has  no  power 
under  the  constitution  to  deprive  a  suitor  of  this  right,  by 
declaring  that  a  case  not  properly  within  the  jurisdiction 
of  the  admiralty,  shall  be  treated  and  dealt  with  according 
to  the  known  principles  of  courts  of  admiralty.  In  defining 
the  judicial  power  of  the  national  government,  the  consti- 
tution declareis — article  8,  section  7 — among  other  things, 
that  it  shall  extend  *^  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  Congress  of  the  United  States,  in  giv- 
ing effect  to  this  constitutional  provision,  have  enacted  that 
the  district  courts  shall  have  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  made  under  the  laws  of  import,  trade, 
or  navigation,  on  waters  navigable  from  the  sea  by  vessels 
of  ten  or  more  tons  burden.  These  courts  are  also  vested 
with  exclusive  original  cognizance  of  all  seizures  on  land, 
or  other  waters  than  as  aforesaid.  Sec.  9,  act  of  Septem- 
ber 24, 1789, 1 U.  S.  Stat.  78.  The  same  section  reserves 
to  suitors  the  right  of  a  common  law  remedy,  where  the 
common  law  is  competent  to  give  it;  and  also  provides 
*^  that  the  trial  of  issues  of  fact  in  the  district  courts  in  all 
causes,  except  civil  causes  of  admiralty  and  maritime  juris^ 
diction,  shall  be  by  jury." 

It  is  obvious  that  in  this  legislation  Congress  had  in  view 
the  distinction  between  cases  of  proper  admiralty  jurisdic- 
tion and  cases  of  seizure  on  land,  or  on  water-courses,  not 
properly  within  the  scope  of  that  jurisdiction.    And  in  the 
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latter  class  of  cases,  jurisdiction  is  vested  in  the  district 
courts,  not  because  they  are  courts  of  admiralty,  but  be- 
cause they  are  courts  created  under  the  constitution.  But 
in  confining  this  jurisdiction,  the  statute  is  careful  to  re- 
serve to  suitors  the  right  of  trial  by  jury,  in  all  cases  of 
seizures  which  are  not  of  admiralty  cognizance. 

Now  the  cases  before  the  court  arise  under  section  68  of 
the  act  of  June  80, 1864,  which  imposes  the  penalty  of  a 
forfeiture  for  any  refusal  or  neglect  to  comply  with  the  law 
regulating  the  duties  payable  by  the  distiller  of  spirits. 
By  such  neglect  or  refusal,  not  only  the  vessels  and  ma- 
chinery used  in  distillation,  but  the  liquor  manuJBeictured, 
are  subject  to  forfeiture.  And  at  the  close  of  the  section 
it  is  provided,  that  *^  the  proceedings  to  enforce  said  forfeit- 
ure of  said  property  shall  be  in  the  nature  of  a  proceeding 
in  rem^  in  the  circuit  or  district  courts  of  the  United  States 
for  the  district  where  such  seizure  is  made,  or  in  any  court 
of  competent  jurisdiction." 

It  is  so  clear  as  scarcely  to  need  a  word  of  argument,  that 
Congress  have  not  conferred,  and  did  not  intend  to  confer, 
on  the  courts  named,  admiralty  jurisdiction  in  the  sense  of 
requiring  that  cases  arising  under  section  68  should  be  tried 
as  cases  of  strict  admiralty  jurisdiction.  It  would  be  an 
impeachment  of  the  intelligence  of  that  body  to  suppose 
they  intended  a  seizure  on  land  should  be  considered  as 
one  within  the  scope  of  such  jurisdiction.  In  declaring 
that  the  proceedings  should  be  in  the  nature  of  a  proceed- 
ing in  reniy  nothing  more  was  intended  than  to  provide  for 
a  summary  and  effective  mode  of  enforcing  the  act  of  Con- 
gress. The  thing — ^the  property  subject  to  forfeiture  is  to 
be  seized  and  held  in  possession  subject  to  the  action  of  the 
court.  And  this  for  the  obvious  reason,  that  a  proceeding 
against  the  person  merely  would  not  give  an  available 
remedy  for  a  fraudulent  attempt  to  evade  the  law. 

It  is  true  the  right  to  a  forfeiture  of  the  property  in  ques- 
tion is  set  forth  in  the  form  of  a  libel,  a  term  used  as  ap- 
propriate to  proceedings  in  admiralty.    But  this  can  not 
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change  the  character  of  the  snit,  nor  bring  the  subject  of 
it  within  the  riange  of  the  admiralty  jurisdiction  of  this 
court.  It  might  as  well  have  been  presented  by  a  petition 
or  declaration,  or  any  other  convenient  mode.  The  sole 
question  is,  are  the  facts  sach  as  to  show  that  the  party 
proceeded  against  has  a  right  to  a  trial  by  jury.  And  on 
this  subject,  the  case  of  Parsons  v.  Bedford  et  al.^  8  Peters, 
488,  is  an  authority  in  point.  The  opinion  of  the  Supreme 
Court  of  the  United  States  in  that  case  was  prepared 
by  the  learned  Judge  Stoiy,  in  which  he  holds:  <<That 
the  amendment  to  the  constitution  of  the  United  States,  by 
which  the  trial  by  jury  was  secured,  may,  in  a  just  sense, 
be  well  construed  to  embrace  all  suits  which  are  not  of 
equity  or  admiralty  jurisdiction,  whatever  may  be  the  peadiar 
form  they  may  assume  to  settle  legal  rights." 

To  the  same  efiect  is  the  decision  of  the  Supreme  Court 
in  the  case  of  the  Sarahy  8  Wheaton,  891.  It  was  a  case 
prosecuted  for  a  forfeiture  under  the  revenue  laws  of  the 
United  States  then  in  force.  Although  the  property  seized 
was  a  ship,  it  appears  the  seizure  was  made  on  land.  And 
the  court  say :  ^^  In  cases  of  seizure  on  land  under  the 
revenue  laws,  the  district  court  proceeds  as  a  court  of  com- 
mon law,  according  to  the  course  of  exchequer  informations 
in  rem;  and  the  trial  of  issues  of  fact  is  to  be  by  jury."  1 
Peters,  647. 

The  motion  for  a  jury  is  granted. 


(circuit  court.) 
Adolph  Hammer  v.  Klein  and  Brother. 

If,  in. his  declaration,  a  plaintiff  makes  profert  of  the  bond  declared  on, 
and  also  a  collateral  agreement  necessary  to  establish  his  right  to  re- 
cover on  the  bond,  the  defendant  may  crave  oyer  of  the  bond  and  the 
collateral  agreement* 
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As  the  legal  effect  of  the  profert  of  the  papers,  they  are  presumed  to  be  in 
court,  and  the  opposing  party  has  a  right  to  know  their  contents,  and 
oyer  irWl  he  granted  on  his  application. 

The  right  to  oyer  in  a  proper  case,  is  a  part  of  the  .common  law  system  of 
special  pleading,  which,  in  a  modified  form,  has  obtained  in  this  court 
from  its  first  organization. 

Kebler  ^  Whitman^  for  plaintiff. 
Stallo  ^  KiUredgtf  for  defendantB. 

Opinion  of  the  Coubt  : 

This  case  is  before  the  court  od  a  motion  by  the  counsel 
of  the  defendants  for  an  order  on  the  plaintiff  for  oyer  of 
the  bond  and  agreement  set  forth  in  the  declaration. 

For  the  purposes  of  this  motion,  it  is  not  necessary  to  state 
in  detail  the  particulars  of  the  plaintiff's  claim  as  set  out  in 
the  declaration.  The  plaintiff's  cause  of  action  is  based  on 
a  bond  executed  by  one  of  the  defendants  in  the  penalty  of 
$30,000y  in  connection  with  a  collateral  agreement  signed 
by  the  parties,  by  which  the  plaintiff  bound  himself  to  do 
certain  acts  therein  specified,  before  the  defendants  should 
incur  the  penalty  named  in  the  bond.  These  acts,  the 
declaration  avers,  have  been  performed  by  the  plaintiff^ 
whereby  the  defendants  have  become  liable  to  pay  the 
penalty  of  the  bond.  The  declaration  makes  profert,  both 
of  the  bond  and  the  collateral  agreement. 

The  counsel  for  the  plaintiff  insists  that  in  this  state  of 
the  case  the  defendants  are  not  entitled  to  oyer  as  prayed 
for,  either  by  the  rules  of  pleading  in  this  court,  or  by  the 
common  law. 

There  can  be  no  question,  that  under  the  common  law 
system  of  pleading,  oyer  of  any  instrument  of  writing,  of 
which  profert  is  made  in  the  declaration,  may  be  demanded, 
and  will  be  granted,  of  course.  As  to  instruments  of 
writing  !collateral  to  the  bond,  it  is  clear,  if  profert  is  made 
of  them,  oyer  may  be  craved,  althrough  the  profert  may 
have  been  made  without  any  necessity  for  it.  Profert 
being  made,  the  writing  is  presumed  to  be  in  court,  and 
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oyer  may  be  required.  1  Chitty's  Pleadings,  863  (Ad. 
edition) ;  Stephens  on  Pleading,  447.  In  this  case,  it 
seems,  profert  of  the  agreement  was  properly  made,  as  it 
was  essential  to  give  the  plaintiff  a  right  of  action  on  the 
bond.  It  is,  in  fact,  the  sole  basis  of  his  claim  to  recovery 
on  the  bond,  and  oyer  may  be  claimed,  both  of  the  bond 
and  the  collateral  agreement.  « 

It  seems  to  be  supposed  by  plaintiff's  counsel  that  the 
right  of  a  party  in  a  case  in  this  court,  to  demand  oyer,  is 
abrogated  by  the  operation  of  the  seventh  rule  of  this 
court,  adopting  certain  provisions  of  the  Ohio  code  as  rules 
of  this  court.  But  this  rule  clearly  applies  only  to  such 
papers  or  instruments  of  writing,  which  are  to  be  used 
incidentally  as  evidence,  and  not  to  such  as  are  in  the  pes* 
session  of  the  plaintiff,  and  which  constitute  the  basis  of 
the  action.  Neither  the  rule  referred  to,  nor  any  other  rule 
of  this  court,  has  abolished  the  common  law  system  of 
special  pleading.  Though  the  system  has  been  greatly 
modified,  it  still  exists,  and  has  existed  and  been  recognized 
from  the  first  organization  of  the  federal  courts  in  this  dis- 
trict. And  the  right  to  demand  oyer  in  proper  cases,  being 
a  part  of  this  system  of  pleading,  the  court  has  no  hesita- 
tion in  making  the  order  prayed  for  in  this  case.  Oyer  is 
accordingly  ordered. 


(CIRCUIT  COURT.) 

William  Robinson  v.  Jamks  P.  Ejlbbsth. 

An  accommodation  indoiser  of  a  bill  of  exchange^  who,  after  protait 
for  non-payment  by  the  acceptor,  pays  the  biU,  has  a  right  of  action 
against  snch  acceptor. 

In  the  absence  of  any  proof  of  an  agreement  between  an  acceptor  and  the 
indorser  of  a  bill,  that  in  case  of  default  of  payment  by  the  maker, 
the  partiea  shall  be  liable  to  each  other  as  sareties,  the  lialnlity  of  the 
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acceptor  and  indoreer  attaches  in  the  order  in  which  their  names  ap- 
pear on  the  bil]|  and,  in  case  of  payment  by  the  acceptor,  being  the 
person  primarily  liable,  he  has  no  right  to  contribution  from  the  in- 
dorsee 

^here  there  has  been  a  series  of  bills  drawn  by  a  third  party,  on  some  of 
which  the  plaintiff  was  acceptor  and  on  others  indorser,  and  on  some 
of  which  the  defendant  was  acceptor  and  on  others  indorser,  and  the 
defendant  pays  a  bill  on  which  he  was  acceptor  and  the  plaintiff  an  in- 
dorser, both  being  accommodation  parties,  the  defendant  can  not  set  off 
such  payment  against  the  plaintiffs  claim  for  money  paid  by  him  on 
another  bill  on  which  the  defendant  was  acceptor  and  the  plaintiff  an 
indorser. 

Nor  can  the  defendant  in  such  case  recover  of  the  plaintiff  as  indorser  for 
money  paid  and  advanced  to  the  drawer  of  the  bill  for  plaintiffs  use, 
without  proof  that  the  plaintiff  was  a  party  to  and  interested  in  such 
an  arrangement. 

Curwen  ^  Wright,  for  plaintiff. 
Mr.  Toddf  for  defendant. 

Opinion  of  the  Couet  : 

This  suit  is  brought  by  the  plaintiff  as  the  holder  of  a  bill 
of  exchange  for  (1,000  drawn  by  J.  B.  Guthrie,  at  Pittsburg, 
December  30, 1852,  at  four  months,  payable  to  the  order  of 
the  defendant,  and  accepted  by  him.  The  bill  was  dis- 
counted at  the  Lafayette  Bank  of  Cincinnati,  and  not 
beiug  paid  at  maturity  by  the  acceptor,  was  duly  protested 
for  non-payment.  It  was  then  sent  to  a  bank  in  Pitts- 
burg for  collection,  and  placed  in  the  hands  of  the  attor- 
ney for  the  bank,  for  the  purpose  of  enforcing  payment 
against  the  plaintiff,  Robinson,  as  indoreer.  He  paid  the 
bill  without  suit,  and  it  was  delivered  to  him.  It  is  not 
controverted  that  he  is  the  bona  fide  holder  of  the  bill  for 
value.  It  is  also  a  fact  in  the  case  that  both  the  plaintiff 
as  the  payee  and  indorser,  and  the  defendant  as  acceptor, 
were  accommodation  parties. 

Upon  this  state  of  facts,  there  can  be  no  question  that 
the  plaintiff'  is  entitled  prima  facie  to  a  judgment.  The 
88 
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law  18  well  settled  on  this  point.  Judge  Story,  in  his 
treatise  on  Bills  of  Exchange,  section  253,  says :  ^^  Indeed,  it 
it  may  be  laid  down  as  a  general  rule,  that  a  bona  fide  holder 
for  valae  is  entitled  to  the  same  rights  and  remedies  against 
an  accommodation  acceptor  as  he  is  against  an  acceptor 
for  value,  although  he  knows  that  it  is  an  accommo- 
dation acceptance/'  And  again,  in  section  269,  the  au- 
thor says :  ^^  It  is  wholly  immaterial  whether  the  accept- 
ance be  an  accommodation  acceptance  or  one  for  value; 
for  in  each  case,  so  far  as  the  bill  is  concerned,  the  acceptor 
is  the  party  primarily  liable,  and  all  the  others  stand  only 
as  collaterally  liable  for  the  payment.'^  The  same  doc- 
trine is  laid  down  by  1  Parsons  on  Notes  and  Bills,  237. 
He  says :  ^*  If  a  bill  be  indorsed  for  the  accommodation 
of  the  drawer,  and  afterward  accepted,  the  indorser  by  pay- 
ment acquires  a  claim  against  the  acceptor  as  well  as 
against  the  drawer,  for  he  is  not  a  surety  for  the  drawer  to 
the  acceptor,  but  for  both  to  the  holder."  To  the  same 
effect  is  the  case  of  WiUia^ns  v.  Bossouj  11  Ohio,  62,  and 
KeUy  V.  FeWy  18  Ohio  441. 

The  .defendant,  however,  as  defenses  in  this  action,  in 
addition  to  the  plea  of  general  issue,  has  ^ven  special 
notice  of  set-off,  based  on  a  bill  of  exchange  for  |2,000,  of 
which  he  alleges  he  is  the  holder,  and  which,  as  he  claims, 
was  paid  by  him  for  the  benefit  of  the  plaintiff;  and  also  a 
set-oft'  of  |2,000,  for  so  much  money  paid  for  the  use  of 
the  plaintiff.  A  failure  of  consideration  is  also  insisted 
upon  by  the  defendant  as  a  ground  of  defense. 

The  question  of  set-off  seems  to  be  the  only  one  requir- 
ing the  consideration  of  the  court  And  its  solution  de- 
pends on  the  facts  given  in  evidence  by  the  parties.  The 
facts  as  thus  exhibited  are  numerous  and  somewhat  com- 
plicated in  their  character.  The  outline,  as  involving  the 
transactions  of  these  parties,  may  be  briefly  stated  as  fol- 
lows :  Sometime  prior  to  the  year  1851,  there  was  a  manu- 
facturing firm  at  Cincinnati,  under  the  name  of  James  Y. 
Guthrie  &  Co.  John  P.  Guthrie,  the  drawer  of  the  bill  on 
which  this  suit  is  brop^ht,  was  the  brother  of  J,  V»  Guth- 
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rie,  and  lived  at  Pittsburg.  John  B.  Guthrie  had  intended 
to  become  a  partner  in  the  firm  of  J.  Y.  Guthrie  &  Co., 
but  subsequently  abandoned  such  purpose.  The  firm  of 
J.  Y,  Guthrie  &  Go.  lacked  the  necessary  capital  to  carry 
on  their  business,  and  was  obliged  to  resort  to  bank  accom- 
modations to  enable  them  to  do  so.  To  efilBct  their  object, 
at  the  special  request  of  John  B.  Guthrie  and  for  his  ac- 
commodatioD,  the  plaintifiT,  Robinson,  a  man  of  large  means 
and  undoubted  credit,*living  at  Allegheny  City,  agreed  to 
lend  the  use  of  his  name  to  raise  money  for  said  firm. 
The  usual  course  was  for  John  B.  Guthrie  to  draw  on  James 
Y.  Guthrie  &  Co.,  to  the  order  of  Robinson,  who  indorsed 
the  bills;  and,  at  maturity,  they  were  taken  up  by  the 
proceeds  of  his  acceptances,  which  were  usually  discounted 
by  banks  at  Cincinnati.  Some  time  in  the  year  1851,  the 
firm  of  J.  Y.  Guthrie  &  Co.  failed,  and  their  credit  was  so 
far  impaired  that  the  Cincinnati  banks  refused  further  to 
discount  their  paper.  To  save  them  from  protest,  John  B. 
Guthrie,  through  his  brother,  William  Guthrie,  requested 
the  defendant  £ilbreth  to  lend  the  use  of  his  name  in  the 
place  of  J.  Y.  Guthrie  &  Co.  To  this,  Kilbreth  assented, 
saying  at  the  time  to  William  Guthrie,  .that  it  must 
be  understood  that  he  was  to  incur  no  liability  thereby. 
This  condition  was  made  known  to  John  B.  Guthrie,  but 
never  to  the  plaintifi*.  ITor  does  it  appear  that  the  plaintiff 
requested  Kilbreth  to  go  on  the  paper,  or  had  at  the  time 
any  knowledge  of  the  arrangement  between  him  and  John 
B.  Guthrie. 

At  the  time  Kilbreth  agreed  to  lend  the  use  of  his  name, 
the  bills  of  J.  Y.  Guthrie  &  Co.,  outstanding  and  unpaid, 
amounted  to  $4,600.  On  all  this  paper,  John  B.  Guthrie 
was  the  drawer  and  the  plaintifiT  either  indorser  or  acceptor. 
This  sum  was  in  bills  of  difiTerent  amounts,  and  had  been 
discounted  at  different  banks.  Pursuant  to  the  arrange- 
ment with  the  defendant,  as  these  bills  matured  they  were 
paid  by  the  proceeds  of  other  bills  drawn  by  John  B.  Guth- 
rie, each  bill  having  the  name  of  plai4t|ff  or  defendant 
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either  as  acceptor  or  indorser.  These  bills  were  finally  re- 
daced  to  and  consolidated  in  two  billa  One  for  $2,500,  dated 
August  27, 1852,  drawn  by  the  defendant,  at  four  months,  to 
the  order  of  Kilbreth  and  De  Camp,  on  the  plaintiff  Kobin- 
son,  accepted  by  him,  and  indorsed  by  Kilbreth  and  De  Camp. 
This  bill  was  discounted  at  the  Bank  of  Lawrencebnrg,  on 
the  application  of  Kilbreth,  and  the  proceeds  were  applied 
to  take  up  paper  at  other  banks  on  which  Robinson  wsa 
acceptor.  .  This  is  the  foundation,  as  I  understand  the 
argument  of  the  counsel  of  the  defendant,  on  which  he 
claims  a  set-off  against  the  plaintiff  for  mony  paid  for  his 
use. 

The  other  bill  set  up  in  support  of  the  set-off  is  a  bill 
for  12,000,  dated  August  28,  1852,  drawn  by  Kilbreth,  at 
four  months,  to  the  order  of  Kilbreth  4  De  Camp,  ac- 
cepted by  the  plaintiff*,  and  indorsed  by  said  firm.  This 
bill  is  now  in  the  possession  of  Kilbreth,  and  it  is  insisted 
by  his  counsel  that  it  is  a  legal  set-off  to  the  claim  of 
Bobinson  on  the  $1,000  bill  sued  on,  and  that  he  is  entitled 
to  a  judgment  after  deducting  the  amount  of  said  biU. 

As  to  the  J2,500  bill  referred  to,  the  facts  seem  to  be 
that  it  was  sent  by  the  Lawrencebnrg  bank  *to  the  Bank 
of  Pittsburg  for  collection ;  and  at  maturity  was  paid  by 
John  B.  Guthrie  at  that  bank  by  the  proceeds  of  a  bill  for 
|1,500,  drawn  by  him,  indorsed  by  Robinson,  and  accepted 
by  Kilbreth.  This  bill  was  discounted  by  Patrick  k 
Fields,  bankers  at  Pittsburg,  and  the  proof  is  clear  that  it 
was  paid  some  time  after  maturity  by  the  drawee,  John  B. 
Guthrie.  The  other  part  of  the  |2,500  bill  was  paid  by 
the  proceeds  of  a  bill  for  $1,000,  drawn  by  Guthrie  to  the 
order  of  Robinson,  indorsed  by  him,  and  accepted  by  Kil- 
breth. This  is  the  bill  on  which  this  suit  is  brought  As 
already  stated,  it  was  discounted  at  the  Lafayette  bank  of 
Cincinnati,  protested  for  non-payment  by  the  acceptor,  paid 
by  Robinson  as  indorser,  and  is  now  held  by  him.  The 
12,500  draft  having  thCis  been  paid  and  extinguished  by 
Guthrie  and  Robinson,  I  can  not  peroeive  any  ground  on 
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which  the  defendant's  claim  of  set-off,  based  on  this 
transaction,  is  sustainable.  And  so  far  as  this  suit  is  con- 
cerned, it  may  be  left  wholly  out  of  view. 

The  only  controversy  in  this  case  arises  on  the  (2,000 
bill  of  August  28, 1852.  This  bill,  as  before  noticed,  was 
accepted  by  Robinson  at  the  request  and  for  the  accommo- 
dation of  John  B.  Guthrie.  He  sent  the  bill  to  Kilbreth, 
who  indorsed  it  and  procured  its  discount  at  the  Trust 
Company  at  Cincinnati,  on  the  day  of  its  date,  and  received 
the  proceeds.  It  was  sent  by  the  Trust  Company  to  the 
Exchange  Bank  at  Pittsburg  for  collection,  and  paid  by 
Guthrie  at  or  soon  after  maturity.  The  evidence  that  it 
was  thus  paid  is  incontrovertible.  Guthrie  testifies  that  he 
so  paid  it,  and  took  up  the  bill  and  exhibited  it  to  Robin- 
son to  satisfy  him  that  he  was  discharged  from  liability. 
The  fact  of  payment  also  clearly  appears  by  the  entries  in 
the  books  of  the  bank,  which  are  in  evidence. 

The  defendant,  however,  claims  that  Guthrie  paid  the 
|2,000  bill  of  the  28th  of  August  by  the  proceeds  of  an- 
other bill  for  the  same  amount,  dated  December  1, 1852, 
drawn  by  Guthrie  on  Kilbreth  to  the  order  of  Robinson, 
indorsed  by  him,  and  accepted  by  Kilbreth.  This  bill  was 
negotiated  at  a  bank  in  Cincinnati,  and,  as  Kilbreth  tes- 
tifies, was  paid  by  him  at  maturity.  And  it  is  insisted  by 
his  counsel,  in  a  most  elaborate  written  argument,  that  as 
the  proceeds  of  the  bill  paid  by  Kilbreth  were  applied  to 
take  up  the  bill  on  which  Robinson  was  liable  as  acceptor, 
such  payment  is  a  valid  set-off  to  the  plaintiff's  claim  in 
this  sui^,  as  so  much  money  paid  for  the  use  of  the  plaintiff. 

This  presents  in  the  view  of  the  court,  the  only  question 
involving  any  doubt  in  this  case.  After  a  careful  consid- 
eration of  the  points  made  in  the  argument  of  .the  defend- 
ant's counsel,  I  am  unable  to  concur  in  his  conclusions. 
The  solution  of  the  questions  involved  depends  upon  the 
position  which  the  parties  occupied  on  the  paper  referred 
to,  and  the  legal  liabilities  arising  from  it.  Ifow,  the  rule 
of  law  is  well  settled  by  the  authorities  already  cited,  that 
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all  the  parties  upon  accommodation  paper,  except  the  party 
accommodated,  are  to  be  treated  as  parties  to  business 
paper,  and  subject  to  the  strict  principles  of  commercial 
law  applying  to  such  paper ;  and  that  where  there  is  no 
express  agreement  to  the  contrary,  the  legal  conclusion  is 
that  each  party  stands  in  the  relation  to  the  others  as  on 
business  paper.  The  acceptor  on  such  paper  is  always 
liable  to  the  other  parties.  The  cases  in  11  and  18  Ohio 
Reports  before  referred  to,  as  well  as  the  elementary 
writers  cited,  clearly  sustain  this  position. 

The  fallacy  in  the  extended  argument  of  the  defendant's 
counsel  arises,  as  I  think,  from  his  assumption,  that  as  be- 
tween these  parties  there  was  an  understanding,  express  or 
implied,  that  they  were  to  stand  in  the  relation  of  sureties 
for  each  other,  and  in  the  event  of  any  loss  each  was  to  be 
liable  to  contribution.  But  the  evidence  does  not  sustain 
this  view.  It  is  true  the  defendant  Eilbreth  stated,  when 
he  lent  his  name  for  the  accommodation  of  J.  Y.  Guthrie 
k  Co.,  that  it  must  be  understood  he  was  to  intur  no  re- 
ponsibility  thereby.  It  is  not  necessary  to  decide  whether  a 
party  can  limit  his  legal  liability  by  such  a  declaration,  for 
it  is  in  evidence  in  this  case  that  the  plaintiff  was  never 
informed  that  the  defendant  had  annexed  such  a  condition 
in  putting  his  name  on  the  paper.  The  plaintiff  can  not  be 
presumed,  therefore,  to  have  been  affected  in  his  action  by 
such  condition.  The  inference  fairly  deducible  from  all  the 
facts  is,  that  both  the  plaintiff  and  defendant  had  entire 
confidence  in  the  abilUy  of  John  B.  Guthrie  tO'protect  them 
from  ultimate  liability ;  and  with  this  impresssion,  became 
parties  on  the  paper.  The  plaintifi^  in  the  strictest  sense, 
was  on  the  paper  as  either  an  accommodation  indorser  or 
acceptor  for  John  B.  Guthrie.  He  had  no  interest  in  the 
transactions  in  which  the  paper  originated ;  he  was  not 
indebted  to  either  of  the  Guthries,  nor  did  he  receive  any 
remuneration  for  the  use  of  his  name  on  their  paper. 
There  was  no  request  from  him  to  £ilbreth  that  his  name 
should  be  used,  or  any  correapondence  or  communication 
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between  them  on  the  subject.  He  might  well  have  inferred, 
knowing  the  fact  that  Eilbreth  was  the  brother-in-law  of 
the  GuthrieSy  that  his  motive  was  to  do  them  a  favor,  and 
in  doing  so  was  willing  to  incur  the  risk  which  he  as- 
sumed by  going  on  their  paper.  But  without  pursuing  this 
view  further,  I  am  clear  that  there  is  nothing  developed  by 
the  evidence,  which,  either  expressly  or  by  fair  implication, 
justifies  the  conclusion  that  there  was  any  agreement  or 
understanding  between  these  parties  exempting  them  from 
the  application  of  the  settled  principles  of  commercial  law 
in  determining  their  rights  and  liaj^ilities. 

There  can  be  no  question  that  the  payment  of  the  $2,000 
bill  of  the  28th  of  August,  as  before  stated,  by  John  B. 
Guthrie,  in  behalf  of  Robinson,  the  acceptor,  was  to  all 
intents  and  purposes  an  extinguishment  of  that  bill.  It 
became  by  such  payment  functum  officii^  and  could  not  be 
enforced  against  any  of  the  parties.  2  Parsons  on  Notes 
and  Bills,  216,  219 ;  Byles  on  Bills,  193,  323.  And  I  do 
not  see  on  what  ground  the  defendant  can  assert  any 
rights  as  the  holder  of  the  bill.  It  is  clear  he  could  not  sue 
Robinson  as  acceptor,  and  equally  clear  he  can  not  set  it 
up  as  a  set-ofF  in  this  suit.  It  was  delivered  by  the  collect- 
ing bank  to  John  B.  Guthrie  as  a  paid  bill.  Guthrie  could 
not  transfer  it  to  Kilbreth,  and  he  swears  he  did  not  either 
transfer  or  deliver  it  to  him.  After  payment  he  put  it 
among  his  papers,  and  does  not  know  how  or  when  it  came 
into  the  possession  of  Kilbreth.  Kilbreth  says  he  obtained 
it  from  WilHam  Guthrie,  since  deceased,  but  under  what  cir- 
cumstances does  not  appear.  He  is  not,  therefore,  the  bona 
Jide  holder  of  the  bill,  and  can  assert  no  rights  under  it. 

That  Guthrie  paid  the  bill  with  the  proceeds  of  another 
bill  discounted  on  the  credit  of  the  parties,  does  not,  as  it 
seems  to  the  court,  affect  in  any  way  the  question  under 
consideration.  That  was  a  matter  distinct  from,  and  inde- 
pendent of,  the  prior  bill  paid  by  Guthrie.  It  was  not  paid 
by  a  renewal  of  the  same  bill  at  the  same  bank,  but  by  the 
negotiation  of  a  new  bill  at  a  different  bank.    The  pro- 
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ceeds  of  the  new  bill  was  the  money  of  John  B.  Gnthrie, 
the  payee,  and  he  had  a  right  to  apply  it  according  to  his 
own  pleasure.  Guthrie  swears  that  he  raised  the  money, 
and  paid  the  bill,  which,  as  before  remarked,  put  an  end  to 
its  vitality  as  a  negotiable  instrument. 

But  it  is  insisted  by  defendant's  counsel  that  if  he  has 
not  a  right  of  set-off',  under  the  bill  of  August  28, 1852, 
his  claim  for  money  paid  for  the  use  of  the  plaintiff',  in 
taking  up  the  $2,000  bill  of  the  1st  of  December  is  sus- 
tained. John  B.  Guthrie  was  the  drawer  of  this  latter  bill ; 
Kilbreth,  the  acceptor,  and  the  plaintiff*,  an  indorser.  Guth- 
rie negotiated  it  at  a  bank  in  Pittsburg;  it  was  transmitted 
to  the  Trust  Company,  at  Cincinnati,  for  collection,  and 
there  paid  by  Kilbreth  as  acceptor.  He  accepted  the  bill  at 
the  request  and  for  the  accommodation  of  Guthrie.  As 
acceptor,  he  was  bound  to  pay  the  bill  at  maturity,  and  in 
doing  so,  merely  discharged  a  plain  legal  obligation.  I 
can  not  perceive  on  what  principle,  under  these  circum- 
stances, the  law  can  imply  a  request  by  Robinson  which 
subjected  him  to  a  liability  to  indemnify  Kilbreth.  They 
did  not  occupy  the  position  of  joint  sureties,  but  each  was 
independently  liable  in  the  order  in  which  their  names  ap- 
peared on  the  bill.  If  Kilbreth  had  refused  payment  as 
acceptor,  and  the  bill  had  been  protested  for  non-payment, 
and  afterward  paid  by  Robinson  as  indorser,  the  authorities 
before  referred  to  are  clear  to  the  effect  that  the  indorser 
could  sue  the  acceptor,  and  recover  the  whole  sum  so  paid. 
If  such  is  the  law,  it  negatives  the  right  of  the  defendant 
in  this  suit  to  recover  on  his  claim  of  set-off,  for  money 
paid.    1  Parsons  on  Notes  and  Bills,  827. 

It  is  not  material  to  decide  whether  Kilbreth  has  a  right, 
as  against  G uthrie,  to  recover  the  sum  paid.  As  the  drawer 
of  the  bill,  at  whose  request  and.  for  whose  accommodation 
he  accepted,  there  can  be  no  doubt  Kilbreth  has  a  remedy 
as  against  Guthrie.  The  cases  and  authorities  cited  before 
seem  clearly  to  sustain  this  position.     And  such  being  the 
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law,  it  results  by  fair  implication  that  £ilbreth  has  no 
claim  as  against  Kobinson,  the  indorser. 

In  his  work  on  bills  of  exchange,  on  the  subject  of  the 
liabilities  of  an  acceptor,  Judge  Story  says,  upon  payment 
of  the  bill,  he  has  no  right  of  recourse  against  any  of  the 
prior  parties,  unless  he  is  an  accommodation  acceptor  on 
their  account,  and  at  their  request.  Sec.  263.  The  same 
principle  is  distinctly  stated  in  section  410.  In  this  case,  as 
there  is  no  pretense  that  £ilbreth  accepted  the  bill  at  the 
request  and  for  the  accommodation  of  Robinson,  the  doc- 
trine above  stated  has  a  direct  application. 

In  conclusion,  as  in  my  judgment,  there  are  no  facts  in 
this  case  withdrawing  the  question  of  the  rights  and  lia- 
bilities of  the  parties,  from  the  operation  of  the  strict  prin- 
ciples of  commercial  law  as  applicable  to  negotiable  paper, 
I  am  led  to  the  result  that  the  plaintiff  is  entitled  to  recover 
on  the  11,000  bill  paid  by  him,  with  interest  from  the  date 
of  the  payment. 


(circuit  court.) 
Orlando  B.  Potter  et  al  v.  Anton  Muller. 

Whether  a  defendant,  who  has  been  enjoined  from  infringing  a  patent  hy 
'  manufacturing  or  selling  the  infringing  article,  continues  to  sell  in  his 
own  right,  or  as  the  agent  of  another,  he  is  equally  guilty  of  a  contempt, 
and  is  liable  to  attachment. 

This  was  a  motion  for  an  attachment.  The  defendant  had 
been  enjoined  {Potter  v.  MullcTy  2  Fisher,  465),  from  infringing 
the  patents  of  Allen  B.Wilson  for  improvements  in  sewing 
machines;  the  machine  in  question  having  a  wheel  feed,  in 
imitation  of  the  Singer  machine.  He  continued  to  sell 
machines  after  the  service  of  the  injunction,  alleging  that 
he  had  disposed  of  his  establishment  to  his  brother,  and 
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that  he  made  sales,  not  in  his  own  right,  but  as  the  mere 
agent  or  employe  of  his  brother. 

S.  8.  Fisher^  for  the  motion. 
G*  E.  Pughj  contra. 

OranoN  OF  THB  Court  : 

I  will  state  very  briefly  the  grounds  upon  which  I  base 
my  action  in  this  case.  Originally  there  was  a  bill  in  the 
name  of  O.  B.  Potter  against  the  defendant,  Anton  MuUer, 
charging  an  infringement  in  the  manufiacture  and  sale  of 
sewing  machines.  The  question  of  the  validity  of  the  pat- 
ent and  the  novelty  of  the  invention,  as  well  as  the  ques- 
tion of  infringement,  were  decided  by  the  court  on  a  motion 
to  dissolve  the  injunction  which  had  been  previously 
ordered.  That  motion  was  very  fully  argued,  and  the 
court  had  no  doubt  at  all  that  the  complainant  had  fully 
made  out  his  case,  establishing  the  validity  of  his  patent, 
and  proving,  the  infringement  on  the  part  of  the  defendant 
The  court,  therefore,  without  hesitation,  refused  to  dissolve 
the  inj  auction,  and  made  it  perpetual. 

Subisequent  to  this  decision,  but  before  the  present  term, 
there  was  an  application  for  a  rule  against  this  defendant 
to  show  cause  why  he  should  not  be  attached  for  a  viola- 
tion of  that  injunction ;  and,  upon  a  return  of  the  rule  and 
hearing,  the  court  adjadged  the  defendant  to  pay  a  small 
fine  of  only  twenty-five  dollars  and  costs,  with  the  ad- 
monition, however,  that,  if  there  was  a  repetition  of  the 
ofiense,  he  would  be  visited  with  a  severe  penalty.  At  the 
present  term,  the  application  has  been  made  and  granted 
for  an  attachment  against  the  defendant  for  a  second  viola- 
tion of  the  injunction.  The  defendant  has  appeared,  and 
has  filed  answers  to  the  interrogatories  that  were  pro- 
pounded to  him.  The  question  now  to  be  decided  by  the 
court  is,  whether  he  has  violated  the  injunction  and 
incurred  a  second  penalty  ?    The  present  application  for  an 
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attachment  is  predicated  upon  the  affidavit  of  James  W. 
Harnden,  who  swears,  in  substance,  that  some  time  in  the 
early  part  of  the  present  month  he  went  to  the  manufac- 
turing establishment  of  this  defendant,  and,  after  some 
conversation  and  negotiation,  the  defendant  being  present 
with  his  brother,  he  made  a  purchase  of  one  of  these  sew- 
ing machines,  which,  it  is  distinctly  admitted  in  the  answer 
of  the  defendant  himself,  was  a  machine  in  violation  of  the 
plaintiff's  patent  The  afBant,  Hamden,  states,  in  sub- 
stance, that  this  defendant  {ivowed  himself  as  acting  as  the 
agent  of  his  brother,  WilUiam  Muller,  stating  to  him  that 
he^sold  Out  the  establishment  to  his  hands,  and  he  was 
acting  as  agent  only.  It  appeared,  however,  that  in  the 
sale  of  the  machine,  the  defendant  was  not  only  present, 
but  took  an  active  part  in  the  transaction,  and  although  he 
avowed  that  his  brother,  William  Muller,  was  the  party 
interested,  it  is  to  be  remarked  that  it  does  not  appear  that 
there  was  any  bona  fide  sale  or  transfer  of  this  manufac- 
turing establishment  by  the  defendant  to  his  brother. 
Indeed,  it  appears  from  his  own  statement  that  if  there  was 
any  sale  or  transfer,  it  was  entirely  without  consideration ; 
that  his  brother  paid  nothing  for  the  manufactory,  or  for 
the  use  of  the  tools,  ^ow,  the  only  question  is,  whether 
this  is  a  bona  fide  transaction,  or  whether  it  is  a  mere  sub- 
terfuge>  to  evade  responsibility  and  liability  under  the 
injunction  that  had  been  granted.  One  of  the  two  propo- 
sitions is  undoubtedly  true— either  that  this  defendant  was 
still  the  legal  owner  of  that  establishment,  or,  if  he  was 
not,  he  was  the  agent  of  the  parties  who  were^he  owners. 
Hamden,  in  his  affidavit,  states  that  he  avowed  himself  to 
be  acting  as  the  agent.  In  either  case,  if  there  has  been  a 
sale  of  the  machine,  that  is  an  infringement  of  the  patent 
and  in  violation  of  the  injunction.  This  defendant  is  clearly 
liable  whether  he  was,  in  fact,  the  owner  of  the  establish- 
ment, or  whether  he  acted  as  the  agent  of  another  party, 
as  the  injunction,  in  its  terms,  applies  to  and  reaches  the 
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defendant  himself,  acting  in  any  capacity,  and  all  agents, 
employes,  or  servants. 

I  have  no  doubt  at  all  that  this  pretended  arrangement 
between  this  defendant  and  his  brother  was  simply  evasive, 
and,  I  must  think,  a  very  clumsy  subterfuge  to  evade 
liability.  If  he  was  the  owner  of  the  concern  (which  ap- 
pears most  probable  to  the  court,  notwithstanding  the  pre- 
tended transfer),  then  he  was  liable.  If  he  was  acting  as 
the  agent  of  another  party,  he  was  liable  also. 

I  am  very  clear,  therefore,  from  the  facts  as  they  are 
before  the  court,  that  this  party  has  violated  the  injunction, 
and  it  has  been  done  under  circumstances  of  aggravation. 
When  this  party  was  before  the  court  at  a  previous  term, 
he  was  admonished  by  the  court  that  he  incurred  great 
liability  in  contemning  the  process  and  authority  of  the 
court ;  but  there  was  some  reason,  at  that  time,  to  suppose 
that  the  defendant  might  have  acted  under  some  misappre- 
hension in  regard  to  the  issuing  of  the  injunction  and  its 
efi'ect  and  operation  upon  him,  and  as  he  was  a  foreigner, 
the  court,  inclined  to  be  as  lenient  as  possible  under  the 
circumstances,  adjudged  a  merely  nominal  fine  against  him. 

It  now  appears  that  he  has  again  violated  this  injunction 
without  any  excuse,  and,  certainly,  with  a  full  knowledge 
not  only  of  its  existence,  but  also  of  its  effect  and  opera- 
tion; and,  under  the  circumstances  of  the  case,  it  appears 
to  be  the  imperative  duty  of  the  court  to  visit  this  party 
with  a  more  severe  punishment  than  was  adjudged  to  him 
on  the  previous  occasion. 

I  do  not  know  what  may  be  the  views  of  the  defendant 
in  regard  to  his  liability  to  obey  the  laws  and  respect  the 
authority  of  the  -  go verument.  It  is  possible  that,  being  a 
foreigner,  and  having  come  from  a  government  of  despotism 
to  a  land  of  freedom,  liberty,  and  equality,  he  supposes 
that  our  institutions  guarantee  to  him  the  right  of  doing  as 
he  pleases,  without  reference  to  law  and  the  rights  of 
others.  That  may  be  his  conception  of  true  liberty ;  but  it 
is  a  great  mistake,  and  foreigners  should  know  that  it  is 
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against  the  theory,  and  would  lead  to  the  utter  destruction 
and  overthrow  of  our  institutioDs,  if  it  were  recognized 
and  sanctioned.  True  liberty  consists,  undoubtedly,  in 
obedience  to  the  law ;  and  there  is  no  way  by  which  the 
rights  of  individuals  or  the  peace  and  good  order  of  the 
community  can  be  maintained,  except  by  due  respect  to  the 
authority  of  the  law  and  the  government  of  the  country. 

This  party  must  know  that  he  can  not,  and  ought  not, 
by  any  subterfuge,  evade  the  liabilities  which  he  has  in- 
curred under  the  orders  and  decisions  of  this  court.  It  is 
not  because  the  defendant  owes  any  peculiar  respect  or 
reverence  to  the  individual  who  occupies  this  place,  but 
because  he  owes  respect,  reverence,  and  obedience  to  the 
authorities  of  the  country  and  the  laws  of  the  land. 

The  defendant  is  adjudged  to  pay  a  fine  of  four  hundred 
dollars  and  the  costs  of  this  proceeding,  and  to  stand 
committed  until  the  fines  and  costs  are  paid,  or  the  court 
shall  otherwise  order. 
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Proceedings  of  the  United  States  Oirfmit  Court  within  the  Southern 
District  of  Ohio,  and  of  the  Bar  of  Hamilton  County ,  Ohio,  on 
the  Announcement  of  the  Death  of  Hon.  John  McLean,  As* 
sociate  Justice  of  the  Supreme  Court  of  the  United  States, 

THURSDAY,  APRIL  4,  1861. 

It  having  been  announced,  that  Mb.  JtrsTioi  MoLsan,  the 
presiding  jadge  of  this  court,  departed  this  4^fe,  this  morning, 
at  his  residence  near  Cincinnati,  it  is  therefore  ordered  that 
business  be  suspended,  and  the  court  do  stand  adjourned  until 
9}  o'clock  to-morrow  morning. 

THURSDAY,  APRIL  11,  1861. 

Stanlsy  Hatthxws,  Esq.,  presented  the  following  proceed- 
ings and  moved  the  court  that  they  be  entered  on  its  journal : 

*<  At  a  meeting  of  the  members  of  the  Hamilton  County  Bar, 
held  in  the  United  States  Circuit  and  District  Court  room  in 
Cincinnati,  on  Friday,  April  5, 1861,  on  the  occasion  of  the 
death  of  Judqs  MoLsan,  Judgx  H.  H.  Lsayitt  was  called  to  the 
Chair,  and  William  M.  Dickson  chosen  Secretary.  Whereupon, 
on  motion,  Mxssrs.  J.  L.  Miner,  Judos  Bsllamy  Storsr,  M.  H. 
TiLDSN,  HsNRY  Stanbxry,  Willluc  Johnson,D.K.  Ests,  C.  D. 
CorriN,  and  GxoROi  E.  Fugh  were  appointed  a  committee  on 
resolutions,  who,  after  retiring,  came  in  and  reported  the  fol- 
lowing, which  were  unanimously  adopted  : 

*<  It  has  pleased  God  to  terminate  the  mortal  life  of  our  friend 
and  neighbor,  John  MoLsan,  late  an  Associate  Justice  of  the 
Supreme  Court  of  the  United  States.    He  died  at  his  late  resi- 
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dence  in  Clifton,  near  this  city,  yesterday  morning,  fall  of  years 
and  of  honors — a  man  without  reproach — a  distingaished  states- 
man— a  patriot,  untouched  by  degeneracy — a  learned,  laborious, 
patient,  and  upright  judge — a  benevolent  and  public  spirited 
citizen — in  all  the  relations  of  husband,  father,  friend,  and 
neighbor,  affectionate  and  faithful,  a  model  christian  gentleman. 
We  sincerely  mourn  his  loss,  and  deeply  sympathize  with  the 
fkmily  and  relatives  in  this  affliction,  and  as  a  mark  of  respect 
for  his  virtues,  his  talents,  his  attainments,  his  exemplary  life 
and  character,  we  will  attend  his  funeral  in  a  body. 

**  Resolved,  That  a  copy  of  these  proceedings  be  presented  by 
the  District  Attorney  of  the  United  States  for  this  district  to 
the  Circuit  and  District  Courts  for  entry  on  their  minutes. 

"  That  copies  be  presented  by  the  chairman  of  this  committee 
to  the  several  courts  of  this  county  and  city  for  entry  on  their 
minutes. 

*<  That  the  chairman  of  this  meeting  communicate  a  copy  to 
the  family  of  the  deceased. 

"  That  the  secretary  furnish  copies  to  the  several  newspapers 
of  the  city  for  pi^lication." 

Thereupon,  Junos  Leavitt  made  the  following  remarks : 

"  I  have  great  pleasure  in  making  known  my  cordial  concur- 
rence with  the  bar  of  this  city  in  the  well-deserved  tribute  of 
respect  to  the  memory  of  Judos  McLean  embodied  in  the  pro- 
ceedings now  presented.  The  terms  of  eulogy  in  which  they 
have  expressed  their  estimate  of  his  high  moral  qualities  and 
distinguished  public  services  as  a  statesman  and  a  judge  are  not 
exaggerated  ;  and  it  is  fitting  that  his  *'  great  example  and  his 
name"  should  be  honored  by  those  who  survive  him.  His  life 
is  deplored  as  a  national  loss ;  all  feel  that  a  great  and  good 
man  is  dead.  To  the  members  of  the  bar  of  this  court,  in 
which  for  more  than  thirty  years  he  has  presided  with  so  much 
ability,  and  so  greatly  to  the  acceptance  of  the  public,  his  loss 
must  be  felt  with  peculiar  sensibility.  It  has  made  a  breach 
which  can  not  be  easily  repaired.  I  sympathize  deeply  in  the 
feelings  of  the  bar,  on  the  occasion  of  this  afflictive  dispensation 
of  Providence.  It  is  now  nearly  twenty-seven  years  since  I 
became  associated  with  Judge  McLean  on  the  bench  of  this 
court.  His  death  has  sundered  a  relation  not  only  long  con- 
tinued, but  which  was  throughout  of  the  most  friendly  character. 
As  his  friend  and  surviving  member  of  this  court,  it  is  not 
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strange  that  my  heart  should  be  sorely  pressed  with  a  sense  of 
bereavement  and  desolateness;  and  I  am  glad  of  the  opportunity 
of  placing  upon  the  records  of  this  court  a  testimonial  of  my  ex- 
alted estimate  of  his  vigorous  intellect,  his  well-balanced  judg- 
ment, his  great  judicial  learning  and  acquirements,  and  the 
uniform  courtesy  and  integrity  which  marked  his  long  career  as 
a  judge, 

'^<  The  court  orders  the  proceedings  to  be  entered  on  its 
journal." 


Charge  of  Judge  Leavitt  to  the  Grand  Jury,  on  the  Sulject  of 
Treason,  at  the  October  Term^  1861,  of  the  United  States 
Circuit  Court* 

Gkntlkmen  of  thk  Grand  Jttrt  :  You  have  been  summoned 
and  sworn  as  a  grand  jury  of  the  United  States  for  the  Southern 
District  of  Ohio;  and,  according  to  the  tenor  of  the  oath  you^ 
have  just  taken,  it  will  be  your  duty  to  inquire  into  all  crimes 
against  the  laws  of  the  United  States  committed  within  the 
district;  and,  upon  sufficient  evidence,  to  return  bills  of  indict- 
ment against  the  persons  accused.  It  is  not  necessary,  on  this 
occasion,  that  I  should  refer  specially  to  all  the  crimes  and 
offenses  defined  and  punished  by  the  various  acts  of  Congress, 
and  which  are  properly  within  your  cognisance  as  a  grand  jury. 
I  shall  therefore  notice  such  only  as  you  will  in  all  probability 
be  called  upon  to  investigate  in  the  proper  discharge  of  your 
duties.  Among  these,  I  am  informed,  there  will  be  some  involv- 
ing the  charge  of  treason  against  the  United  States. 

The  constitution  declares  that  "  treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  or  in 
adhering  to  their  enemies,  giving  them  aid  and  comfort,"  and 
that  "no  person  shall  be  convicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confes- 
sion in  open  court."  The  act  of  Congress  of  April  30, 1790, 
adopts  the  words  of  the  constitution  in  defining  the  crime,  and 
declares  that  on  conviction  in  accordance  therewith  the  punish- 
ment shall  be  (l^f^th.  Neither  the  constitution  nor  the  act  of 
39 
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Congress  specifies  the  precise  acts  which  shall  constitute  the 
crime.  As  it  would  be  impossible  for  any  human  intellect  to 
foresee  all  the  circumstances  under  which  it  might  be  committed, 
the  framers  of  the  constitution  and  of  the  statute  wisely  de- 
termined not  to  attempt  such  a  specification.  It  was,  therefore, 
a  necessity  that  something  should  be  left  to  the  discretion  of 
courts  and  judges,  in  determining  what  facts  shall  constitute 
treason.  There  is,  however,  a  salutary  limitation  to  the  exercise 
of  their  discretion  in  the  provision  that  there  can  be  no  convic- 
tion unless  on  the  public  confession  of  the  accused  party,  made 
in  court,  or  by  the  evidence  of  two  witnesses  to  the  same  overt 
act  of  treason.  The  object  of  the  provision  is  to  prevent  the 
probability  of  a  conviction  for  a  mere  constructive  treason.  In 
the  earlier  periods  of  Snglish  history,  the  judges  were  often  the 
pliant  tools  of  the  iping,  and  exercised  the  power  of  punishing 
for  constructive  treasons,  under  circumstances  the  most  revolt* 
ing  and  greatly  to  the  oppression  of  innocent  persons.  The 
wise  and  sagacious  framers  of  our  constitution  have  effectually 
guarded  against  such  abuses  of  power,  by  declaring  there  shall 
be  no  conviction  for  this  high  crime  on  mere  suspicion  or  on 
proof  of  any  fact  which  is  not  an  overt  act  of  treason  established 
by  two  witnesses.  This  provision  applies  as  well  to  the  legisla- 
tive as  to  the  judicial  department  of  the  government,  and  an  act 
of  Congress,  therefore,  in  conflict  with  it  would  be  a  nullity. 

It  would  be  a  vain  effort  to  attempt  to  designate  every  act, 
which,  in  its  legal  import,  would  be  levying  war  against  the 
government,  or  giving  aid  and  comfort  to  the  public  enemy 
afler  a  war  is  actually  begun.  Under  the  first  division  of  the 
constitutional  definition  of  treason,  there  are  some  acts,  the 
treasonable  character  of  which  are  apparent  to  the  mental  con- 
sciousness of  every  one.  To  be  employed  in  actual  service  in 
an  army  raised  to  oppose  the  government  in  its  action,  or  di- 
rectly or  indirectly  to  aid  or  assist  in  the  levying  or  embodying 
a  military  force  for  the  subversion  of  the  government,  are 
plainly  acts  of  levying  war,  and  involve  the  commission  of  the 
crime  of  treason  in  its  most  aggravated  form.  But  the  words 
referred  to  have  a  broader  signification.  As  remarked  by 
Chief  Justice  Marshall,  in  the  trial  of  Burr,  those  who  join  the 
hostile  army  after  the  war  js  begun,  are  equally  guilty  of  levy- 
ing war  within  the  meaning  of  the  constitution  and  the  aot  of 
Congress.    That  learned  ju4j^e  3tates  the  law  in  these  words : 
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''  If  a  body  of  men  be  actually  assembled  for  the  purpose  of 
effecting  by  force  a  treasonable  purpose,  all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  in  the  general  conspiracy,  are  to  be  consid- 
ered as  traitors." 

Bat  without  stopping  to  specify  more  fully  what  acts  may  be 
understood  as  a  direct  levying  of  war,  I  will  notice  briefly  what 
are  iacluded  in  the  words,  "adhering  to  the  enemies  of  the 
United  States,  giving  them  aid  and  comfort.*'  This  language 
leaves  no  room  to  doabt,  that  treason  may  be  predicated  of  acts, 
which  are  not  a  direct  levying  of  war  according  to  the  construc- 
tion of  that  phrase,  as  just  indicated.  The  words  in  the  defini- 
tion, adhering  to  their  enemies^  seem  to  have  no  special  signifi- 
cance, as  the  substance  is  found  in  the  words  which  follow — 
gwing  them,  ^id  and  comfort.  As  before  remarked,  it  is  not  an 
«asy  task  to  classify  or  specify  the  acts,  which  bring  a  party 
within  tho  range  of  this  branch  of  the  definition.  In  general, 
when  war  exists,  any  act  clearly  indicating  a  want  of  loyalty 
to  tbe  government,  and  sympathy  with  its  enemies,  and  which, 
by  &tr  construction,  is  directly  in  furtherance  of  their  hostile 
<iesjgns,  gives  them  aid  and  comfort.  Or,  if  this  be  the  natural 
etfdct  of  the  act,  though  prompted  solely  by  the  expectation  of 
pecuniary  gain,  it  is  treasonable  in  its  character.  Without 
going  into  details  on  the  subject,  I  will  briefly  notice  some 
things  dearly  involving  the  guilt  of  treason.  Thus,  to  sell  to, 
or  provide  arms  or  munitions  of  war,  or  military  stores,  or  sup- 
plies, including  food,  clothing,  etc.,  for  the  use  of  the  enemy,  is 
within  the  penalty  of  the  statute.  And  to  hire,  sell,  or  furnish 
boats,  railroad  cars,  or  other  means  of  transportation,  or  to  ad- 
vance money,  or  obtain  credits,  for  the  use  and  support  of  a 
hostile  army,  is  treasonable.  It  is  equally  olear  that  tfcc  com- 
mnnication  of  intelligence  to  the  enemy,  by  letter,  telegraph,  or 
otherwise,  relating  to  the  strength>  moven^eatsi,  op  position  of  the 
army,  is  an  act  of  treason.  Thesie  acts,  th^s  V^^^J  noted,  show 
unequivocally  an  adherence  to  the  ei^ec^yy,  and  an  unlawful  pur- 
pose of  giving  him  aid  a^4  eoi2]Qkfo;r4(« 

It  has  been  already  ^o;l|^oed(,  t^\  tfi  justify  a  eonviction  for 
treason,  unless  the  cur^o^  i^<  QO^f^.e.d|  in  open  court,  there  must 
be  the  evidence  of  ^o,  v^itnesaea  ia  an.  overt  act.  The  plain 
meaning  of  tha  "^pj^.d^  QJiert  (^^  as  used   in  the  constitutiQU 
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SDcl  the  statute,  is  an  act  of  a  character  sasceptible  of 
clear  proof,  and  not  resting  in  mere  inference  or  oonjeotare. 
They  were  intended  to  exclude  the  possibility  of  a  conviction 
of  the  odious  crime  of  treason,  upon  proof  of  facts  which 
were  only  treasonable  by  construction  or  inference,  or  which 
have  no  better  foundation  than  mere  suspicion.  In  its  benign 
caution  on  this  subject,  the  law  requires  not  only  proof  of  a  trea- 
sonable act,  but  that  it  should  be  established  by  the  oaths  of  two 
witnesses.  Hence,  it  will  be  obvious  that  however  strong  may 
be  the  grounds  of  suspicion  or  belief,  that  an  individual  is 
disloyal  to  his  country  or  his  government,  until  his  disloyalty 
is  developed  by.  some  open  and  provable  act,  he  is  not  legally 
guilty  of  the  crime  of  treason.  And  it  follows,  also,  that  mere 
expressions  of  opinion  indicative  of  sympathy  with  the  public 
enemy,  will  not  ordinarily  involve  the  legal  guilt  of  that  crime. 
They  may  well  justify  a  strong  feeling  of  indignation  against 
the  individual,  and  the  suspicion  that  he  is,  at  heart,  a  traitor, 
but  will  not  be  a  sufficient  basis  for  his  conviction  in  a  court 
of  law.  Whether,  on  the  principle  of  self-preservation  in  times  of 
great  public  danger,  the  summary  arrest  of  such  a  person,  under 
the  military  authority  of  the  government,  may  not  be  both 
necessary  and  proper,  is  a  different  question,  not  in  any  way 
connected  with  the  discharge  of  your  duties  as  grand  juron« 
There  may  be  circumstances  justifying  the  exercise  of  such  a 
power  as  a  military  necessity.  But  the  constitution  and  laws 
of  the  United  States  are  your  guides  in  the  performance  of  your 
duties.  You,  as  a  grand  jury,  and  this  court,  as  a  court  of  the 
Union,  derive  all  their  powers  from  this  source.  Neither  can 
willfully  overleap  the  limits  prescribed  for  its  action  without  a 
sacrifice  of  integrity  and  of  all  claim  to  the  respect  and  confi- 
dence of  every  right-minded  American  citiEen. 

Without  detaining  you  by  any  further  exposition  of  the  law 
of  treason,  I  will  call  your  attention  to  the  offense  of  misprision 
of  treason,  defined  and  punished  by  section  2  of  the  act  of  1790. 
This  section  provides,  in  substance,  that  if  any  person  having 
knowledge  of  the  commission  of  an  act  of  treason  shall  conceal  it^ 
or  not  make  it  promptly  known  to  the  proper  authority,  he  shall 
be  liable  to  punishment  by  fine  and  imprisoment.  The  sectiou 
is  so  clear  in  its  terms  as  to  render  any  comment  unnecessary. 
It  will  be  obvious  to  jo^  tl)at  the  concealment  of  treason  may 
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involve  the  most  serious  consequences  to  the  public,  and,  on  suf- 
ficient proof,  should  be  visited  with  the  severest  penalty  of  the 
law. 

It  is  my  duty  also  to  call  your  attention  to  two  other  acts  of 
Congress,  passed  at  the  recent  special  session  of  that  body,  the 
provisions  of  which  have  some  connection  with  the  present  state 
of  our  national  affairs.  The  first  to  which  I  shall  refer  is  the 
act  approved  August  6,  1861,  which  provides,  <*That  if  any 
person  shall  be  guilty  of  the  act  of  recruiting  soldiers  or 
sailors  in  any  state  or  territory  of  the  United  States,  to  engage 
in  armed  hostility  against  the  United  States,  or  who  shall  open 
a  recruiting  station  for  the  enlistment  of  such  persons,  either 
as  regulars  or  volunteers  as  aforesaid,  he  shall  be  guilty  of  a  high 
misdemeanor,  and  upon  conviction  in  any  court  of  record,  hav- 
ing jurisdiction  of  the  ofi^ense,  shall  be  fined  a  sum  not  less  than 
two  hundred  dollars,  nor  more  than  one  thousand  dollars,  and 
confined  and  imprisoned  for  a  period  not  less  than  one  year 
nor  more  than  five  years."  The  second  section  subjects  the 
person  enlisted  to  a  fine  of  one  hundred  dollars  and  to  imprison- 
ment, not  less  than  one  year  nor  more  than  three  years. 

In  reference  to  this  statute,  I  may  remark,  it  seems  to  have 
been  the  view  of  the  Congress  by  which  it  was  enacted,  that 
recruiting  or  enlisting  soldiers  or  sailors  for  the  service  of  the 
enemy,  or  opening  a  recruiting  station  for  that  purpose,  or  the 
act  of  being  enlisted,  were  not  treasonable  within  the  law  of 
1790,  and  that  further  legislation  was  therefore  needed  to  war- 
rant theiV  punishment. 

It  is  also  proper  to  call  the  attention  of  the  grand  jury  to 
another  statute,  approved  the  31st  of  July  last,  "to  define  and 
punish  certain  conspiracies."  This  statute  has  but  one  section, 
which  provides,  "  That  if  two  or  more  persons  within  any  state 
or  territory  of  the  United  States  shall  conspire  together  to 
overthrow  or  put  down,  or  to  destroy  by  force,  the  government 
of  the  United  States,  or  to  levy  war  against  the  United  States, 
or  to  oppose  by  force  the  authority  of  the  government  of  the 
United  States;  or  by  force  to  prevent,  hinder,  or  delay  the  execn« 
tion  of  any  law  of  the  United  States ;  or  by  force  to  seize,  take, 
or  possess  any  property  of  the  United  States,  against  the  will  or 
contrary  to  the  authority  of  the  United  States;  or  by  force,  or 
intimidation,  or  threat  to  prevent  any  person  firom  accepting  or 
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holding  any  office  or  trust  or  place  of  confidence,  under  the 
United  States;  each  and  every  person  so  offending  shall  be  guilty 
of  a  high  crime.''  The  punishment  is  by  fine  not  less  than  five 
hundred  and  not  more  than  five  thousand  dollars,  or  by  impris- 
onment not  less  than  siz  months  nor  more  than  six  years,  or  by 
both  fine  and  imprisonment. 

The  jury  will  notice  that  this  statute  punishes  a  conspiracy 
by  two  or  more,  to  do  any  of  the  unlawful  acts  which  it  speci- 
fies. Under  the  act  of  1790,  defining  and  punishing  treason,  it 
has  been  held  by  the  courts,  that  to  conspire  to  overUirow 
the  government,  or  to  do  any  hostile  act  against  it,  did  not  in- 
voke the  crime  of  treason,  unless  there  was  an  attempt  to  con- 
summate the  treasonable  act.  Hence  the  necessity  of  the  late 
statute,  to  meet  the  case  of  a  treasonable  conspiracy.  And  it  is 
perhaps  to  be  regretted  that  this  provision  had  not  been  a  part 
of  the  act  of  1790.  With  such  a  provision  of  law,  properly  en- 
forced, there  is  reason  to  believe  many  persons  who  have  been 
prominent  in  our  national  affairs,  and  once  high  in  the  confi- 
dence of  the  people,  would  have  been  the  subjects  of  its  penal- 
ties ;  and  thus  the  groat  rebellion  now  in  progress  may  have 
been  prevented. 

It  may  also  be  worthy  of  the  notice  of  the  grand  jury,  that 
by  the  act  just  referred  to,  it  is  declared  to  be  a  crime  to  con- 
spire *'  by  force  to  prevent,  hinder,  or  delay  the  execution  of 
any  law  of  the  United  States.'*  For  many  years  a  law  has 
been  in  force,  affixing  punishment  to  any  forcible  opposition  to 
the  execution  of  an  act  of  Congress,  but  a  mere  conspiracy  for 
that  purpose  was  not  criminal  until  the  passage  of  the  act  of 
last  July.  There  can  be  but  little  doubt,  that  if  the  provisions 
referred  to  had  been  earlier  in  force,  it  would  have  subjected  to 
deserved  punishment  some  individuals  who  were  parties  to  un- 
lawful conspiracies,  but  who  directly  avoided  any  active  partici- 
pation in  executing  their  purposes,  and  who  were  not  therefore 
within  the  reach  of  the  law. 

It  do^  not  occur  to  me  that  there  are  any  other  statutory 
provisions,  having  any  direct  bearing  on  the  present  state  of 
our  national  affairs,  or  your  duties  in  connection  with  the  con- 
flict now  in  progress,  to  which  it  is  necessary  to  call  your  atten- 
tion. It  is  a  time  when  grand  jurors  should  be  vigilant  and 
faithful  in  the  discharge  of  their  duties.    Every  loyal  citixen, 
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whatever  may  be  his  position  or  place  in  the  commanitj,  is 
required  to  stand  np  fearlessly  in  defense  of  the  government. 
It  can  not  be  disguised  or  concealed  that  our  once  happy 
and  united  country  is  encompassed  by  perils  that  must  excite 
the  deep  solicitude  of  every  patriotic  heart.  We  are  called  upon 
to  confront  and  put  down  a  rebellion  of  formidable  aspect  and 
dimensions,  and  which  for  the  unmitigated  atrocity  of  its  de- 
signs, and  the  madness  and  infatuation  of  those  who  began,  and 
are  now  engaged  in  it,  has  no  parallel  in  history.  Its  object  is 
no  less  than  the  total  subversion  of  a  government  devised  and 
founded  by  the  far-reaching  wisdom  of  our  fathers,  in  every 
part  of  the  structure  of  which  they  have  legibly  inscribed  their 
dee^  devotion  to  the  great  principles  of  constitutional  liberty, 
and  evinced  a  philanthr6py  co-extensive  with  the  whole  human 
race.  And  rightly  administered,  the  constitution  they  have 
given  us  is  suited  to  promote,  beyond  any  ever  devised  by  mere 
human  intelligence,  the  happiness  and  prosperity  of  those  who 
live  under  its  benign  sway.  It  is  truly  gratifying  to  know  that 
among  the  citizens  of  the  loyal  States,  as  also  in  the  minds  of 
many  of  those  now  in  rebellion,  there  is  a  prevalent  conviction 
that  the  preservation  of  a  government  founded  in  such  a  spirit 
and  for  such  exalted  purposes  is  worth  every  conceivable  sacrifice. 
And  there  is  the  most  unmistakable  indications  of  an  unalter- 
able determination  to  perpetuate  it,  in  its  integrity  and  purity, 
at  every  hazard.  With  this  wide-spread  and  elevated  patriotic 
feeling,  and  steadfast  devotion  to  the  Union,  we  are  hopeful  for 
the  future  of  our  country.  We  may  meet  with  reverses,  and  be 
called  upon  to  endure  many  fiery  trials,  but  we  can  not  doubt 
that  these  will  be  met  with  heroic  firmness  and  a  unity  of  pur- 
pose altogether  invincible.  There  is  nothing  extravagant  in 
the  belief  that,  though  dark  clouds  now  hang  upon  our  horizon, 
we  may  look  forward  to  a  time  when  the  present  rebellion 
shall  be  effectually  suppressed,  and  the  government  ordained 
and  established  by  our  patriotic  fathers  shall  come  out  of  the 
conflict,  not  only  uninjured,  but  strengthened  and  purified  by 
the  trial  to  which  it  has  been  subjected,  and  with  an  Increased 
capacity  for  extending  and  multiplying  the  blessing  it  has 
already  so  largely  conferred.  But  the  occasion  is  not  suitable 
for  an  extended  discussion  of  our  national  affairs.  I  have  ad- 
verted thus  briefly  to  the  subject  for  the  sole  purpose  of  remind- 
ing you  of  the  solemn  responsibility  resting  on  you  as  grand 
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jurors,  in  the  preeent  crisis  of  the  country,  and  of  exhorting 
you  to  a  careful  inquiry  into  any  charges  which  may  be  brought 
to  your  notice,  involving  the  crime  of  treason  or  any  of  the 
kindred  offenses  to  which  I  have  referred.  I  shall  not  detain  you 
with  a  reference  to  the  specific  accusations  which  you  may  be 
required  to  investigate.  While  in  the  discharge  of  your  duties 
you  will  be  impressed  with  the  necessity  of  due  vigilance ;  it 
will  be  equally  obvious  to  you  that  you  should  act  with  a  proper 
measure  of  caution  and  deliberation.  Treason  is  justly  con- 
sidered the  highest  crime  against  society.  Having  for  its  object 
an  assault  by  violence  on  the  government,  and  thus  to  effect  its 
overthrow,  it  may  imperil  the  happiness  and  lives  of  millions. 
The  crime  is,  therefore,  odious  in  the  view  of  those  who  are 
thus  liable  to  suffer  as  the  result  of  its  perpetration.  The 
mere  suspicion  of  guilt  often  brings  down  upon  its  object  a 
strong  feeling  of  public  indignation,  attended  perhaps  with  the 
most  serious  consequences  to  the  suspected  person. 

Such  results  are  not  uncommon  when  there  is  a  high  state  of 
excitement  in  a  community.  Facts  may  be  misrepresented,  or  so 
distorted,  as  to  induce  this  suspicion  without  any  real  cause ;  or 
a  vindictive  personal  enemy  may  fabricate  statements  to  the 
prejudice  of  another  for  the  base  purpose  of  bringing  odium 
upon  him.  Thus,  it  may  happen  that  a  citizen  of  the  purest 
character,  and  the  most  patriotic  heart,  may  be  a  grievous  suf- 
ferer. Let  me,  therefore,  suggest  to  the  grand  jury,  that  in  their 
investigation  of  charges  involving  the  high  crime  of  treason, 
they  should  carefully  exclude  from  their  minds  all  influences 
originating  in  mere  popular  excitement  or  which  may  be  sup- 
posed to  be  the  result  of  personal  enmity.  If,  after  a  calm  in- 
quiry into  the  facts,  the  jury  believe  that  the  accused  person  is 
guilty  of  treason,  they  ought  not  to  hesitate  in  returning  a  bill 
according  to  their  convictions,  whatever  may  be  the  result  to 
the  party  implicated.  But  in  regard  to  treason,  and  indeed  all 
other  crimes,  the  jury  should  reach  a  rational  conclusion,  from 
the  law  and  the  evidence,  that  the  person  accused  is  guilty,  be- 
fore returning  a  true  bill  against  him. 

A  grand  jury  has  only  the  evidence  which  the  government  * 
can  adduce,  'without  reference  to  what  the  defendant  may  have 
it  in  his  power  to  bring  forward,  in  proof  of  his  innocence. 
They  ought,  therefore,  to  be  able  to  say  under  the  solemnity  of 
their  oaths,  that  there  is  reasonable  ground  for  the  inference 
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of  guilt.  And,  as  before  intimated  as  to  all  crimes,  it  must  ap- 
pear that  the  act  charged  was  committed  within  the  limits  of 
the  Boathern  District  of  Ohio.  If  treason  is  the  crime  charged, 
there  mast  be  a  distinct  allegation  in  the  indictment  of  the 
overt  act  or%cts;  and  althongh  a  grand  jury  return  a  true  bill 
for  this  crime,  there  can  be  no  conviction  unless  an  overt  act  is 
proved  by  two  witnesses.  And  it  may  well  be  doubted,  whether 
it  is  expedient  to  indict  for  this  crime  in  cases  where  it  is 
certain  the  evidence  required  by  law  can  not  be  produced  before 
a  traverse  jury,  and  where  consequently  there  can  be  no  con- 
viction. 


Bemarka  of  Judge  Leavitt  tm  the  Death  of  President  Lincoln^  ad- 
dressed to  the  Grand  Jury  for  the  April  Term,  1865,  of  the  United 
States  Circuit  Court. 

OsNTLEMiN :  Before  calling  your  attention  to  the  immediate 
duties  of  your  position  as  grand  jurors,  I  can  not  refrain  from 
some  brief  remarks  upon  the  peculiar  circumstances  under 
which  you  are  now  impaneled.-  I  refer  especially  to  the  fact, 
that  but  a  few  days  since  the  President  of  the  United  States 
lost  his  life  by  the  hand  of  a  fiendish  assassin.  This  foul  deed 
has  plunged  the  people  into  the  deepest  grief.  Since  the  days 
of  Washington,  no  President  of  the  United  States  enjoyed  a 
larger  measure  of  public  confidence,  or  had  won  a  higher  place 
in  the  affection  of  all  loyal  hearts  than  Abraham  Lincoln.  If 
not  the  firsty  it  may  be  truly  said  he  is  second  in  the  hearts  of  his 
countrymen.  But  this  is  not  the  place,  or  the  occasion  for  a 
labored  eulogy  upon  the  man  whose  loss  we  deplore.  This  duty 
will  be  discharged  by  others  in  a  sphere  more  appropriate  to 
such  a  theme.  My  present  purpose  is  to  call  the  attention  of  the 
grand  jury  to  the  instructive  commentary  upon  our  admirable 
institutions,  afforded  by  the  sad  incident  referred  to.  We  have 
lost  a  president  who  had  <'  filled  the  mealiare  of  his  country's 
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honor,*'  but  we  have  not  lost  our  government.  To-day  its 
machinery  is  in  perfect  order,  and  is  snccessfnlly  carrying  oat 
the  beneficent  ends  of  its  creation.  The  arm  of  rebellion  is 
lifted  up  against  it,  but  that  arm  has  been  stricken  down  by  the 
patriotism  of  the  people  and  the  invincible  heroism  of  our 
armies.  The  bloody  work  of  the  assassin  has  also  failed  to 
move  its  stable  foundations,  or  to  stay  or  check  its  onward 
movements.  In  the  monarchial  and  imperial  governments  of 
the  old  world,  the  assassination  of  the  sovereign  would  result 
in  civil  commotion  and  most  probably  in  a  bloody  revolution. 
But  our  excellent  constitution  has  so  provided  for  the  oontin- 
gency  of  the  death  of  the  chief  magistrate,  that  it  is  hardly 
within  the  range  of  possibilities  that  there  can  be  any  other 
than  a  very  brief  vacancy  in  the  office.  This  was  beautifully 
exemplified  in  the  events  of  the  last  few  days.  On  last  Saturday 
morning  Abraham  Lincoln  was  removed  by  death  from  his 
office  and  from  the  scenes  of  earth  ;  but  in  a  few  brief  hours, 
Vice-President  Johnson  was  constitutionally  invested  with  all 
the  powers  pertaining  to  it,  and  had  assumed  all  the  responsi- 
bilities of  that  high  position.  And  we  have  in  these  facts,  the 
most  convincing  proof  that  our  government,  founded  under  God 
by  the  wisdom  and  sagacity  of  our  fathers,  is  adapted  to  meet 
any  emergency,  and  can  not  be  overthrown  by  any  force,  in- 
ternal or  external,  so  long  as  the  people  are  true  to  themselves 
and  to  the  best  interests  of  the  race. 

And  I  can  not  here  forbear  the  brief  remark,  that  at  no  time 
since  our  great  republic  was  founded,  have  our  people  more 
reason  to  rejoice  in  their  birthright  as  American  citizens  than  at 
the  present  juncture.  The  last  four  years  will  constitute  an  his- 
toric period  in  the  progress  of  the  nation,  of  which  our  pos- 
terity will  be  proud  in  all  coming  ages.  But  I  may  not  enlarge 
on  this  theme.  We  all  have  now  the  assurance  that  we  have  a 
country,  and  that  we  have  a  government  based  upon  the  intelli- 
gence, virtue,  and  patriotism  of  the  people,  which,  while  it 
affords  the  highest  security  for  our  liberties  and  all  just  rights, 
has  the  power  to  defend  itself  against  all  assailing  foes.  Let  us 
appreciate  it  all  the  more  highly  that  it  has  safely  passed 
through  the  fiery  trial  of  a  most  formidable  rebellion.  The 
sacrifice  has  been  great,  but  may  we  not  hope  that  the  benefits 
and  blessings  to  result  will  more  than  compensate  for  all  the 
cost. 
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ABANDONMSNT.    See  Saltags. 

ACTION.    See  Process  ;  Jusisdictiok  ;  Bscookizakcx. 

ACCOUNT.    SeeSxT-OFF. 

ACCOUNTING  OFFICE^     See  Etudbkcx;  Sxt-off;  Txbutobial 

GOTSBNMXHT. 

ACKNOWI4EDGMENT.    See  BxoooKizAKcx. 

ADMINISTRATOR.    See  Equity. 

ADMISSIONS  AND  DECLARATIONS.   See  Etidxncs  ;  Dxdicatxok; 
Wmrxssxs. 

ADMIRALTY— 

1.  During  a  high  stage  of  water  in  the  Ohio  river,  a  descending  boat 

should  keep  near  the  middle  of  the  riyer,  without  any  regard  to  the 
channel.    Keys  ▼.  AmboMadoTf  237. 

2.  A  descending  boat  on  the  Ohio  riyer,  two  hundred  yards  from  the  In- 

diana shore^  has  no  right  to  signal  by  one  tap  of  the  bell,  and  at- 
tempt to  take  the  starboard  side  of  another  boat  near  that  shore. 
lb. 

3.  The  rule  requiring  the  up-stream  boat  to  give  the  first  signal  to  indi- 

cate its  choice  of  sides,  does  not  apply  when  there  is  eighteen  feet  of 
water  above  the  bars.    lb, 

4.  The  second  rule  of  navigation  adopted  by  the  board  of  supervising 

inspectors,  under  the  steamboat  law  of  1852,  giving  an  ascending 
boat  the  right  to  choose  the  side  she  prefers  to  take,  when  meeting  a 
down  boat,  must  have  a  reasonable  construction,  and  can  not  be  un- 
derstood as  giving  the  up-strtfam  boat  a  right  under  all  circumstances 

of  choosing  her  line  of  navigation.     Thorp  v.  Steamboat  Defender^ 

397. 

6.  If  an  ascending  boat  is  coming  up  on  one  shore,  and  a  down  boat  is 
seen  above  on  the  opposite  side,  the  river  being  wide,  with  an  ample 
depth  of  water  in  the  intervening  distance  between  the  boats,  and 
the  up-stream  boat  is  not  required  for  business  purposes  to  make  a 
crossing,  she  ought,  by  one  sound  of  the  whistle,  to  signify  her  pur- 
pose of  keeping  up  the  same  side.  She  has  no  right  unnecessarily 
or  capriciously  to  require  the  descending  boat  to  change  her  course. 
lb. 
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Agency. 

AsKHLiLTT — OonHnuetL 

6.  It  if  a  sound  rale  of  nayigatfon  applicable  to  the  western  riTers,  re- 

cognised by  ooarts  exercising  admiralty  jarisdiotion,  that  an  ascend* 
ing  boat  shoald  not  cross  a  channel  when  a  descending  boat  is  so 
near  that  it  would  be  possible  for  a  collision  to  occur.    lb, 

7.  A  descending  boat  has  a  right  to  the  channel  of  the  river,  and,  while 

in  her  proper  place,  it  is  the  duty  of  the  ascending  boat  so  to  regu- 
late her  moTements  as  to  keep  out  of  the  way.    Jb. 

8.  It  is  a  great  error,  and  one  which  must  always  incur  hasard  of  a  col- 

lision, for  an  ascending  boat  to  attempt  to  cross  the  bow  or  in  front 
of  the  descending  boat,  unless  the  distance  between  them  is  such  as 
to  exclude  the  possibility  of  their  coming  in  contact.    lb. 

9.  An  up-stream  boat,  wishing  to  cross  a  channel  when  a  boat  is  coming 

down,  must  either  slacken  her  speed  or  stop  altogether  until  the 
down  boat  has  passed,  and  this  rule  is  not  affected  by  the  fact  that 
the  signals  between  the  boats  give  the  ascending  boat  the  choice  of 
sides ;  for  it  is  a  paramount  rule  of  nayigation  that,  if  possible,  col- 
lisions must  be  avoided,  and  an  error  by  one  boat  will  not  justiff 
another  in  running  into  her  unless  it  is  unavoidable.    lb. 

10.  A  boat  astern  attempting  to  pass  one  that  is  ahead,  is  held  to  stricter 
vigilance  and  greater  precaution  than  are  required  of  the  latter. 
MeOrew  v.  Slemmboat  Melnoits^  453. 

11.  The  boat  ahead  is  under  no  obligation  to  give  way  or  to  change  her 
course  to  facilitate  the  passage  of  the  boat  which  is  astern,  and  the 
latter,  having  a  choice  of  the  time  and  place  to  pass,  incurs  all  the 
risk  of  the  attempt.    lb. 

12.  This  principle  applies  with  great  force  and  stringency  when  the  boat 
making  the  attempt  to  pass  is  lightly  laden  and  easily  controlled, 
and  the  other  is  moved  with  difficulty.    lb. 

13.  By  the  well-established  rules  of  navigation  on  the  western  rivers,  an 
ascending  boat  has  the  right  to  indicate  a  preference  as  to  her  course 
of  navigation,  and  having  done  so,  the  descending  boat  is  bound  to 
conform  to  her  choice  as  indicated  by  her  signals,  unless  there  are 
circumstances  rendering  it  improper  to  do  so.  Western  Ing.  Ql  ▼• 
SUamboai  Oaody  FrUndSj  459. 

14.  If  there  are  such  circumstances,  it  is  the  duty  of  the  descending  boat 
so  to  indicate,  that  the  other  boat  may  be  navigated  accordingly.    lb. 

See  Ck>LLi8Z0K;    Daicaoxs;    PBxauMPTioirB;    Salyaqx;  Fbxioht; 
JvBUDiCTiov ;  Pbockxdb;  Contract;  Etidxkcx;  Lixh;  )1a- 

TXRIAL-MXir. 

AGBNCY— 

1.  A  letter  fh>m  a  part  owner  of  a  steamboat,  requesting  the  person  ad- 
dressed to  advertise  the  interest  of  the  writer  for  sale,  and  in  thus  ad- 
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vertUing  to  act  as  his  agent,  confers  no  authority  to  sell,  and  a  sale 
under  It  is  a  nullity.     ThursUm  ▼.  Steamboat  Magnolia,  92. 

a.  If  such  part  owner,  with  a  knowledge  of  the  terms  of  the  sale,  and 
with  due  deliberation,  adopts  and  affirms  it,  it  is  obligatory  on  him 
to  the  extent  of  his  interest,  and  he  can  not  afterward  disaffirm  the 
ratification.    lb, 

8.  A  power  of  attorney  is  not  operative  till  received  and  accepted  by 
the  agent,  and  a  power  to  sell  for  cash  does  not  authorise  a  sale  on 
credit.    lb. 

AMNESTY.    See  Pabdov. 

ASSIGNMENT— 

1.  In  Ohio,  a  failing  debtor  may  prefer  creditors  by  assignment  or  other- 

wise^ if  done  under  circumstances  which  repel  the  inference  of  a 
fraudulent  purpose.     Cbolidge  ^  Dtibarrow  y.  Cfurtis,  222. 

2.  The  Supreme  Court  of  Ohio  have  decided  that  the  act  of  March  14^ 

1853,  '*  declaring  the  effect  of  assignments  to  trustees,  in  contempla- 
tion of  insolvency,  and  the  statute  of  1838,  of  the  same  import,  do 
not  affect  assignments  or  transfers  made  for  the  sole  benefit  of  the 
assignees  or  transferees;  but  if  made  trustees  for  other  parties,  the 
statute  applies,  and  the  property  is  held  for  the  equal  benefit  of  all 
the  creditors.*'    lb. 

3.  But  no  trust  will  be  implied  merely  from  the  fact  that  an  assignment 

or  transfer  has  been  made  by  an  insolvent  debtor  to  indemnify  a 
surety  for  such  debtor,  if  no  more  property  has  been  assigned  than 
was  necessary  for  that  purpose,  and  the  facts  warrant  the  presump- 
tion that  nothing  was  designed  but  the  bona  fide  indemnity  of  the 
surety,    lb. 

4.  Although  such  surety  may  be  liable  to  respond  to  the  creditors  not 

provided  for,  for  any  surplus  after  paying  the  debts  for  which  he 
was  bound,  he  is  not  a  trustee  within  the  contemplation  of  the  stat- 
ute referred  to.    lb. 

See  Debt  ajstd  Dxbtob;  Libit;  Pabtibs. 

ATTTHOBITY.    See  Tbbbitobial  Govbbnicbnt. 

BILL  OF  EXCHANGE.    See  Indobsbb;  iNDOBSBiCBirT ;  PBOinssoBT 

NOTBB. 

BOND.    See  Cbbdits;  Sukbtibs;  Eyidbncb;  TsBSPABa;  Pobtmastbb; 
Otbb. 

CARGO.    See  Fbbioht;  Salvaob. 

CBBTIOBABI.    See  Pbocbss. 

OBBTAINTT.    See  Bbogqitizanob. 

OEBTIPICATE.    See  Bboogbibabob. 
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CHABACTER— 

Proof  of  the  previous  good  character  of  the  defendant,  and  that 
without  compulsion  he  sought  an  investigation  of  the  charge  is  not 
only  admissihle,  but  should  have  weight  with  the  jurj  if  the  evidence 
implicating  him  creates  a  reasonable  doubt  of  his  guilt.  United 
StaU9  V.  Crow,  51. 

CHATTEL  MOBTQAGE.    See  Ln  PcNDnrSp 

CITATION.    See  Lu  Pskdihts, 

CITIZEN— 
1.  The  plaintiff,  having  left  Cincinnati  in  1856,  with  the  purpose  of  per- 
manently residing  in  Chicago,  and  having  resided  there  till  1859,  in 
the  meantime  exercising  the  right  of  voting  in  Illinois,  was  a  citisen 
of  that  State  in  1858,  when  this  suit  was  brought,  and  had  a  right  to 
sue  in  this  court,  though  he  afterward  returned  to  Cincinnati.  Blair 
V.  Wesiem  Female  Seminary^  578. 

1  The  fact,  that  his  wife  and  younger  children  remained  at  Cincinnati 
did  not,  under  the  circumstances  of  this  case,  prevent  the  plaintiff 
from  becoming  a  citizen  of  Illinois.   Jb, 

COLLISION— 

1.  In  a  suit  for  collision,  to  entitle  the  libellant  to  a  decree  for  tall  dam- 

ages for  the  injury,  it  must  appear  not  only  that  the  respondents' 
boat  was  in  fault,  but  that  the  libellants'  boat  committed  no  error 
which  contributed  to  the  collision.    Sohenek  v.  Steamboai  Fremomi,  57. 

2.  An  up-going  boat  has  a  right  to  choose  which  side  of  the  down  boat 

she  will  take,  and  to  signal  accordingly,  but  has  no  right  to  insist  on 
this  rule  when  its  observance  will  render  a  collision  probable,   lb, 

3.  As  a  general  rule,  the  proper  plac<i  of  a  down  boat  is  in  the  main 
4         channel.  lb. 

4.  It  is  a  paramount  law  of  navigation  that  a  collision  must  be  avoided 

when  it  is  practicable  to  avoid  itr  Weetern  Ituurance  Cb.  v.  Steam- 
boat  Ooody  Friends,  459. 

See  PBxanitrriONS ;  A^hiiuxtt;  Fault;  Pastixs. 

COMMISSIONS.    See  Offighb. 

COMMISSIONEB— 
A    commissioner  for  Ohio  and    Indiana,  appointed    by  the  Circuit 
Court  of  the  United  States  in  Indiana,  to  take  depositions  in  a  case 
pending  in  said  court,  has  authority  to  administer  an  oath  under  the 
laws  of  the  United  States.   United  States  v.  Cbons,  2. 

See  ExAMiKiNO  Court. 

COMMEBCIAL  INTEBCOUBSE— 
1.  By  the  law  of  nations  where  a  war  exists  between  two  distinct  and 
independent  powers,  there  must  be  a  suspension  o  f  all  commercial 
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ComiSRCiAL  Intxkcoubsi: — Continued. 

intercourse  between  their  citizens ;  but  this  principle  has  not  been 
applied  to  the  States  which  joined  the  so-called  Southern  Confed- 
eracy.    United  States  y.  Six  Boxes  of  ArmSf  446. 

COMPENSATION.     SeeSAULBT;  Saltaos;  Habshal;  Officx  akd 
Officeb. 

CONFESSIONS— 

Confessions  of  a  prisoner  should  be  cautiously  receiyed.  United  States  ▼. 
Coons,  2. 

CONSTITUTIONAL  LAW— 

1.  The  seceding  ordinances  of  a  portion  of  the  States  did  not  abrogate 

the  constitution  of  the  United  States,  or  release  the  citizens  of  any 
State  from  their  obligation  of  loyalty  to  the  government  of  the 
United  States,  and  a  citizen  or  resident  of  any  State  may  therefore 
be  indicted  and  punished  for  treasonable  acts  against  that  govern- 
ment.   United  States  ▼.  Catheartj  666. 

2.  The  government  of  the  United  States  is  not  a  compact  between  the 

several  States,  ft*om  which  any  State  may  withdraw  at  pleasure,  with 
or  without  cause.  lb.  , 

3.  The  constitution  of  the  United  States  was  ordained  and  established, 

not  by  the  States  in  their  sovereign  capacities,  but,  as  the  preamble 
emphatically  declares,  by  the  people  of  the  United  States ;  and  the 
government  of  the  Union  emanates  from  the  people,  and  Is  a  gov- 
ernment for  the  people.    lb. 

4.  The  government  of  the  Union,  though  limited  In  its  powers,  is  su- 

preme within  its  sphere  of  action,  and  laws  passed  pursuant  to  the 
constitution,  form  the  supreme  law  of  the  land.   lb. 

CONSIDERATION.    See  Fbatjd. 

CONSTRUCTION— 

1.  In  the  construction  of  a  State  law,  this  court  is  bound  to  adopt  the 

views  of  the  Supreme  Court  of  the  State.  Stapp  v.  Steamboat  Swal^ 
low,  189. 

2.  If  the  construction  of  a  State  statute  has  been  settled  by  the  decision 

of  the  highest  court  of  the  State,  the  courts  of  the  United  States  uni- 
formly adopt  such  construction.   Coolidge  ▼.  Dubarrow,  222. 

CONTEMPT.    See  Decbxe. 

CONTRACT— 

1.  A  contract,  made  between  the  masters  of  two  steamboats,  providing 
for  the  exchange  of  certain  barges,  and  stipulating,  among  other 
things,  that  the  two  boats  *<  shall  have  the  use  of  each  other's  barge 
until  such  time  as  they  can  meet  and  exchange  barges,  without  injury 
or  loss  to  either  party,"  must  have  a  reasonable  interpretation. 
Slight  loss  or  inconvenience  would  not  justify  either  in  a  refusal  ^o 
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exchange;  but  each  party  ia  entitled  to  a  reasonable  time  to  make 
the  necessary  arrangements  for  an  exchange.  SeoH  y.  SUamboai 
DiekKeyeM,,  164. 

2.  Where  the  intention  of  the  parties  is  suiBciently  apparent  from  the 
terms  of  a  written  contract,  and  there  is  no  ambiguity,  either  latent 
or  patent,  it  is  clearly  inadmissible  to  give  parol  evidence  in  explana- 
tion of  the  agreement,  lb. 

8.  Under  a  contract  for  the  delivery  of  nine  thousand  tons  of  railroad 
iron,  the  contract  is  not  complied  with  on  the  shipment  of  the  iron. 
Thompmm  ▼.  C  and  Z.  MaUroadj  163. 

4.  Where  five  hundred  and  ninety  tons  of  iron,  shipped  under  such  a 
contract,  were  lost  at  sea,  the  risk  of  the  transportation  was  on  the 
seller.  lb. 

6.  In  estimating  the  loss  of  the  purchaser,  by  reason  of  the  non-delivery 
of  the  iron  thus  lost,  the  rule  of  damage  is  the  differen6e  between 
the  contract  price  and  the  market  value  at  the  time  and  place  of  the 
delivery.  lb, 

6.  Where  it  is  stipulated  in  a  contract  that  certain  acts  are  to  be  done  or 

omitted,  and  the  contract  is  of  such  a  nature  that  the  actual  dam- 
ages of  non-fulfillment  are  susceptible  of  computation  in  money,  and 
a  sum  is  named  in  the  contract  as  a  penalty  or  forfeiture  for  a  viola- 
tion, it  is  to  be  viewed  as  a  penalty,  and  not  as  liquidated  damages, 
and  in  such  case  the  actual  damages  sustained  will  constitute  the  rule 
of  recovery.     WhiU  v.  ArUth^  319. 

7.  A  contract  free  from  ambiguity  in  its  terms  must  be  viewed  as  the  ex- 

ponent of  the  intention  of  the  parties  to  it,  and  can  not  be  varied  or 
contradicted  by  extrinsic  evidence.  McNamara  v.  Qaylord^  302. 

8.  Where  one  party  to  a  contract  agrees  to  do  an  act  at  a  time  specified, 

in  consideration  of  which  the  other  party  is  to  do  another  act  at  the 
same  time,  neither  party  can  sue  for  a  violation  of  the  agreement, 
or  insist  on  its  specific  performance,  without  showing  an  offer  to  com- 
ply with  the  agreement,  or  a  suiBcient  excuse  for  not  doing  so.  A. 

See  Statute  or  Fiuitds;  SiLLYAGi;  Str&XTixs;  Dakaobs. 

CONTRABAND  OP  WAR— 

The  destination  of  arms  and  munitions  of  war,  and  the  use  intended  to 
be  made  thereof^  at  the  time  of  seizure,  must  furnish  a  test  of  their 
status  as  conttaband  or  otherwise.  UniUi  States  v.  Six  Boxes  of 
Amu^  446. 

CONVEYANCE.    See  F&aitd. 

COPYRIGHT— 
1.  The  chart  copyrighted  to  the  complainant's  wife,  as  published  on  a 
single  sheet,  containing  diagrams  representing  a  system  of  taking 
measures  for,  and  cutting  ladies'  dresset|  with  instructions  for  its 
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practical  use,  is  a  hook  within  tbe  meaning  of  the  first  section  of  the 
act  of  Congress  of  Pebmary  3,  1831,  and  is  entitled  to  the  protec- 
tion of  the  statute.    Drury  ▼.  Eunng^  640. 

S.  In  deciding  whether  a  publication  is  an  infringement  of  one  for  which 
a  previous  copyright  had  been  obtained,  the  true  inquiry  is,  whether 
the  work  alleged  to  be  a  piracy  is  substantially  the  same  as  that 
copyrighted ;  and  mere  colorable  variations,  intended  to  evade  lii^ 
bility  for  an  infringement,  will  not  destroy  tiie  legal  identity  of  the 
two.    lb, 

3.  If  a  material  part  of  the  copyrighted  publication  is  used,  though  the 

alleged  piratical  work  may  be  in  some  respects  an  improvement,  it 
is  still  an  infringment  of  the  exclusive  right  of  the  author.  P>. 

4.  The  substantial  identity  of  the  system  of  the  defendant's  wife  with  that 

copyrighted  by  the  complainant  being  established  by  the  evidence, 
the  former  is  adjudged  guilty  of  a  violation  of  the  injunction  in  using 
and  selling  her  guide,  and  is  ordered  to  surrender  all  the  copies  in 
her  possession  or  within  her  control,  as  also  the  plate  on  which  it  is 
printed,  to  the  clerk  of  this  court,  within  twenty  days,  and  to  pay 
the  costs  of  this  proceeding,  lb. 

COSTS— 
1.  Where  a  judgment  was  entered  for  a  plaintiff,  with  costs,  the  court 
will  not,  at  a  subsequent  term,  revise  or  correct  it  as  to  the  costs ; 
though  being  for  less  than  $500,  the  plaintiff  was  not  entitled  to  such 
judgment.    Orahtree  v.  Ea^v  of  Wm»  N^ff^  564. 

5.  A  retazation  will  not  be  ordered,  on  the  ground  that  the  clerk  has  not 

discriminated  between  the  costs  of  the  plaintiff  and  those  of  the  de- 
fendant,  lb, 

3.  The  practice  of  taxing  the  entire  cost  to  the  losing  party,  without  dis- 
crimination, has  always  prevailed  in  this  court;  and,  until  otherwise 
provided  by  law  or  obligatory  rule  of  court,  will  not  be  changed.  It 
is,  prescriptively  at  least,  the  law  of  this  court.    lb. 

COUNTY  COMMISSIOKEBS.    See  Fatskts  akd  Fatxkt  Law  (h^ 
fringement) 

COTTBTS.     See  Jubibdiotiov ;  Pbocxss;  Habiab  Cobfus;  Pbaotiox; 

EZAICIVING  CotTBT. 

OBEDITS— 

Where  the  evidence  proves,  to  the  satisfaction  of  a  jury,  in  a  suit  on 
the  bond  of  a  disbursing  officer,  that  money,  reasonable  in  amount, 
was  paid  by  such  officer,  and  services  were  rendered  by  him  in  good 
faith,  in  the  proper  discharge  of  his  official  duties,  such  payment  and 
service,  if  not  prohibited  by  law,  may  be  allowed  as  credits.  Vmted 
Stai€9  V.  Cdrwin,  149. 

SeoTl^XAsiniTDxPABTiCBiT;  Txsutobial  Ootxbvmxxt  ;  Eyzdutos. 
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OBSDITOBS.    See  Fraud;  Equitt. 

0BI1U8.  Bee  Eyidxvoi;  IvDionunrr;  Habba8  GeBPUB;  Psbjvbt; 
BaoeovizAjrci;  Hah.;  Nsvtkalitt;  Xxuavna  Comer;  Jtrus- 
dxctioh;  Tbsabov. 

DAMAGXS— 
L  Where  there  k  mttioftl  fkalt*  by  the  wellHMttled  rale  ef  maritime 
UWy  there  m  wt  be  a  diTision  of  the  demeges ;  end  %uA  ie  the  decree 
in  this  eeee.    Sekmtck  t.  SiemmbMU  JWewri;  (7. 

S.  In  this  case,  the  ftat-boat  wee  laden  with  floor  in  barrela^  destined  for 
New  Orleans ;  as  the  result  of  the  collision,  the  flour  was  submerged 
in  watw  for  several  hours,  and  injured  thereby;  the  master  of  tiie 
flat-boat,  haTing  rq^red  his  boat,  reshipped  the  flour  on  the  same 
boat  for  New  Orleans,  where  it  arrived  after  a  passage  of  three  weeksi 
and  was  there  sold  at  a  great  loss  Ihm  its  damaged  condition ;  and 
as  the  collision  occurred  only  aizty  miles  below  Cinoinnati,  to  which 
place  the  flour  could  readily  have  been  shipped,  and  where  it  would 
have  sold  with  little  loss:  ffOd,  that  the  master  of  the  flat-boat 
should  have  sent  the  flour  to  Cincinnati  for  sale^  that  being  the  near- 
est and  best  market;  and  that  the  owners  of  the  steamboat^  adjudged 
guilty  of  fault  in  the  collision,  are  liable  only  for  the  actual  loss  that 
would  have  occurred,  if  the  flour  had  been  shipped  to  and  sold  at 
that  place,  and  not  for  the  loss  sustained  by  the  sale  at  New  Orleans- 
Seaman  f[  OiUetpU  v.  Steamboat  Oreeeewt  Oity^  105. 

I.  The  rule  of  damages  for  the  non-fulflUment  of  a  coatraot  for  the  de- 
livery of  property,  is  the  difference  between  the  price  at  which  it 
was  agreed  it  should  be  delivered  and  its  actual  market  value  at  the 
time  and  place  of  delivery  specified  in  the  contract.  Whita  v.  Ar- 
Uth,  319. 

4.  If  a  mutual  fault  occasions  a  collision,  the  damages  for  the  injury 
must  be  divided  between  the  boats ;  but  if  the  fault  was  wholly  on 
one  side,  the  culpable  boat  must  bear  the  entire  loss.  Thorp  v.Stana- 
hoat  DefendeTf  397. 

See  Coitt&act;  Pxkaltt;  Yxbdict;  CoLuaxox. 

DEBT  AND  DEBTOB— 
A  £uling  debtor  has  an  undoubted  right  to  pay  any  debt  which  he 
Justly  owes,  and  to  secure  an  indorser  against  liability,  if  done  in 
good  fsith.     Walker  v.  Adair^  168. 

See  AsaiGVMXKT;  Bxooqitzzakgx. 

DECBBB— 
On  a  motion  for  an  attachment  for  a  contempt  in  violating  an  injunc- 
tion, the  original  decree  can  not  be  impeached,  except  for  fraud,  or 
defect  of  Jurisdiction  in  the  court,  as  to  tbo  s«ld^  nuMtar  of  th« 
suit.    Drury  v«  Ewing^  640. 
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DEDICATION— 

1.  To  constitute  a  Talid  dedication  of  property  to  public  use,  there  must 
be  not  only  an  intention  to  dedicate,  but  an  act  manifesting  such  in- 
tention.   RohertBon  ▼.  Town  of  WoUmUe,  81. 

5.  The  law  is  liberal  in  its  spirit  and  policy  in  regard  to  appropriations 

of  property  for  public  use,  and  requires  no  particular  formality  to 
give  them  validity.    lb, 

3.  A  dedication  may  be  established  by  proof  of  verbal  declarations,  or 

by  a  written  instrument,  and,  under  some  circumstances,  it  may  be 
presumed  from  a  long  continued  acquiescence  of  the  owner  in  the 
use  of  the  property  by  the  public ;  but  snob  presumption  does  not 
arise  where  such  user  is  by  the  license  of  the  owner,  and  not  adverse 
to  the  title  asserted  by  him.    Jh, 

4.  There  may  be  a  good  dedication  of  property  to  a  public  use,  without  a 

divestiture  of  the  fee  of  the  owner.    P>, 

6.  Verbal  declarations  of  the  owner,  that  he  had  surrendered  the  control 

of  the  landing,  or  beach  of  the  river,  to  the  municipal  aothorities  of 
a  town,  temporarily,  and  for  a  reason  specified  by  him,  do  not  import 
a  legal  dedication  to  the  public.    lb, 

6.  Evidence  of  continued  claim  of  title,  and  the  exercise  of  acts  of  own- 

ership over  the  property,  by  the  person  claiming  title,  may  be  con- 
cliisive  to  rebat  a  presumption  of  a  dedication  to  the  public,    lb. 

7.  The  consent  of  the  owner  of  land  to  the  construction  of  a  road  upon 

it,  for  his  own  and  the  public  nse,  Aoes  not  make  out  a  valid  dedica- 
tion,   lb, 

DEED— 

Evidence  of  the  execution  and  contents  of  a  quitclaim  deed,  alleged 
to  have  been  executed  many  years  before  the  commencement  of  the 
suit,  and  which  was  never  put  on  record,  and  never  heard  of  or  seen 

^  by  those  who  might  be  supposed  to  be  cognisant  of  it,  at  the  time  of 
its  alleged  execution,  or  those  oiBcially  charged  with  its  custody  af- 
terward, should  be  received  with  great  caution.  RoherUon  v.  Town 
of  WeUmnlUy  91.     ' 

DEFENDANT.    See  Pbocxm;  Partixs. 

DISBUESEMENT.    See  Ovricx  ajstd  OrncxB;  Cbkdits. 

DISTRICTS.    See  Partus. 

DOMICILE.    See  Cmzxv. 

ENROLLMENT.    See  Eyidxkox. 

EQUITY— 

IivjujfOTioir. 

1.  A  chancellor  in  the  exercise  of  a  just  discretion,  npon  an  application 
for  |A  injunction,  may  properly  ta^e  i)ito  consideration  the  existence 
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of  an  actual  oenfliot  or  imminent  danger  of  a  Tiolent  ooUinon  be- 
tween two  aathoritiea,  in  determining  the  expediency  of  awarding 
prerentiTe  prooen.    OrttfM  v.  JfeCby,  423. 


JvuBDicnov. 

1.  It  U  not  enoogh  to  defeat  Jurisdiction  in  equity  that  there  was  a  rem- 
edy at  Iaw;  the  remedy  must  be  complete,  prompt,  and  eiBcient. 
Oram  ▼.  JfeOoy,  423. 

5.  If  the  rights  of  a  party  can  only  be  enforced  at  law  by  long  continued, 

strenuous,  and  expensive  litigation,  and  those  rights  can  be  more 
promptly  and  eiBciently  asserted  in  equity,  a  stringent  reason  is 
offered  for  the  application  of  its  power.    lb, 

PuADDro  Jjn>  Pbaotigs. 

4.  A  demurrer  to  a  bill  in  equity  will  be  sustained  on  the  ground  of  the 

*  staleness  of  the  claim  of  title  set  up  to  land,  when  it  appears  by  the 

aTerments  of  the  bill  that  the  complainants  have  slept  upon  their 

rights  firom  the  year  1810  until  the  year  1859.    Oopen  ▼.  FUaiket^ 

440. 

fi.  Where  such  complainants  file  an  amended  bill,  alleging  that  for  a 
long  time  after  their  rights  accrued  they  were  minors^  residing  in 
different  parts  of  the  State  of  Virginia,  and  had  no  knowledge  of 
their  rights,  nor  the  location  of  the  land,  until  about  the  year  1841, 
and  were  unable,  until  some  time  after  that  year,  to  take  any  steps 
in  the  assertion  of  their  rights,  such  allegations  are  sufficient  to 
reliere  the  claim  of  title  of  staleness,  and  to  put  the  complainants 
on  proof  of  their  allegations  in  that  regard.    lb, 

6.  A  bill  in  equity,  praying  that  the  equitable  title  to  land  may  be  ad- 

judged to  be  in  the  complainant,  and  that  he  is  entitled  to  a  patent, 
and  also  that  a  certain  person  may  be  made  a  defendant  to  the  bill, 
and  may  be  compelled  to  disclose  the  nature  of  his  claim  to  the  land, 
and  by  what  authority  he  is  in  possession,  and  to  acoount  for  rents 
and  profits,  is  liable  to  the  objection  of  multifkriousness  in  seekiag 
to  obtain  two  distinct  objects  by  the  same  decree.    lb, 

T.  In  chancery,  no  material  fact  which  has  accrued  since  iUing  the 
original  bill  can  be  introduced  in  an  amended  bill,  and  a  party  can 
only  avail  himself  of  such  fact  by  filing  a  supplemental  bill.    R, 

8.  Where  such  new  matter  is  introduced  in  an  amended  bill,  it  is  a 

cause  of  demurrer,    lb. 

9.  The  complainant  in  a  bill  in  equity  is  not  required  to  set  out  all  the 

minute  facts  of  his  case ;  the  general  statement  of  a  precise  ftct  is 
usually  sufficient.    Dunham^  SL  John n.  Eafon  ^nd  SamUfon Bt  JL 
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10.  Where  a  bill  in  equity  distinctly  alleges  that  the  defendants  sub- 

scribed stock  for  the  express  purpose  of  constructing  a  branch  rail- 
road called  the  Eaton  and  Piqua  Branch,  and  are  liable  in  equity  to 
account  to  the  complainants  therefor,  such  statement  embraces  facts 
which  constitute  the  right  of  complainants  to  enforce  the  claim  as- 
serted by  them,  and  it  is  not  necessary  for  the  defense  that  the  bill 
should  state  all  the  particulars  of  the  subscription,  including  the 
amount  subscribed  and  due  by  each  one.    lb, 

11.  Where  a  receiver  has  proceeded,  under  a  decree  in  &Tor  of  complain- 

ants, to  reduce  into  his  possession  the  property  or  assets  of  the 
defendants,  the  complainants  can  not  call  on  the  defendants  for  a 
disclosure  by  means  of  a  supplemental  bill.    Ib» 

TbUBTB  AlTD  TBU8TSX8. 

12.  The  law  is  well  settled,  that  a  person  occupying  the  position  of  a 

fiduciary  can  not  be  a  purchaser  of  the  trust  property,  even  in  the 
absence  of  any  ground  for  the  presumption  of  actual  fraud.  Shake" 
Uy  ▼.  Taylor^  143. 

13.  Where  three  persons  were  administrators  of  an  insolvent  estate,  and 

had  obtained  an  order  from  the  probate  court  for  the  sale  of  the  de- 
cedent's land  to  pay  debts,  and  at  the  sale  a  note  was  taken  for  a 
part  of  the  purchase-money,  payable  to  the  administrators,  upon 
which  suit  was  brought,  judgment  obtained,  and  the  property  offered 
for  sale  by  the  sheriff  on  execution,  and  at  the  sale  one  of  the  ad- 
ministrators became  the  purchaser  at  two-thirds  of  the  appraise- 
ment: Held,  that  such  administrator  did  not  occupy  a  fiduciary 
relation  to  the  land,  and  that  the  sheriffs  deed  vested  a  good  title  in 
him.    lb, 

14.  If  the  purchaser  could  be  viewed  on  any  ground  as  a  trustee,  under 

the  facts  of  this  case,  the  creditors  of  the  insolvent  decedent,  and 
not  the  heirs^  would  be  the  proper  persons  to  impeach  the  sale.    lb. 

See  AssiGVMXNT. 

EVIDENCE— 

1.  The  proper  evidence  of  the  pendency  of  a  suit  is  the  reeord  of  the 

court.     UnUed  Statee  v.  Cbons,  1. 

2.  Proof  of  declarations  made  by  a  defendant  is  admissible  to  explain  or 

determine  the  character  of  acts  ambiguous  or  unintelligible.  Umied 
Staiee  v.  Lumeden^  6. 

3.  Written  and  printed  evidence  containing  no  proof  of  an  overt  act» 

in  violation  of  section  6  of  the  act  of  April  20, 1818,  is  admissible 
as  confessions  and  declarations,  and  to  such  evidence  the  rule  ap- 
plies that  those  parts  which  admit  of  an  interpretation  favorable 
to  defendants  must  be  considered  as  well  as  those  Justifying  the 
implication  of  guilt.    lb. 
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JtTlDVSC^^Continued, 
4.  On  the  trial  of  an  indictment  for  abstracting  a  letter  or  package  frouk 
the  mail,  the  moat  satisfactory  evidence  that  it  had  been  in  the  mail 
is  that  of  the  person  who  deposited  it  in  the  post-office;  and  of  its 
lots,  that  of  the  person  to  whom  it  was  addraised,  to  the  effect  that 
it  was  never  received  by  him.     UniUd  States  ▼.  Ormo^  6L 

6.  In  the  absence  of  any  direct  testimony  connecting  the  defendant  with 
'  the  violation  of  the  mail,  collateral  circumstances  tending  to  his 
inculpation  are  admissible  in  evidence  to  the  Jnry.    lb. 

6.  Evidence  having  been  introduced  showing  that  a  letter  had  been 

mailed  at  Osrlisle,  in  the  State  of  Pennsylvania,  addressed  to  parties 
in  Ohio,  inclosing  a  draft  or  bill,  the  prosecution,  for  the  purpose  of 
proving  that  the  draft  or  ImU  had  been  in  the  defendant's  possession, 
and  to  raise  the  presumption  that  he  had  stolen  it  from  the  mail, 
offered  in  evidence  a  letter  purporting  to  have  been  written  and 
signed  by  Martin  Smith,  transmitting  the  draft  or  bill  to  a  banker 
in  Marietta,  Ohio,  to  be  cashed,  and  proposed  to  prove  by  a  witness 
that  said  letter  was  in  the  handwriting  of  the  defendant,  and  the 
witness  stated  that  it  was  his  impression  and  belief  that  the  hand- 
writing of  the  letter,  including  the  signature  of  Martin  Smith,  was 
the  proper  handwriting  of  the  defendant;  but  having  sworn  that  he 
had  never  seen  the  defendant  write  but  once,  and  had  no  other 
means  of  knowing  his  handwriting,  the  court  instructed  the  Jury 
that  the  proof  of  the  handmnrlting  was  not  sufficient,  and  would  not 
justify  a  verdict  of  guilty.    *Jb. 

7.  In  a  suit  by  the  United  States  to  recover  a  balance  due  on  the  books 

of  the  treasury  department,  the  defendant  can  not  give  in  evidence^ 
as  a  set-off,  a  claim  against  the  government  which  has  not  pre- 
viously been  presented  to,  and  disallowed  by,  the  proper  accounting 
officer,  without  proving  that  it  was  not  before  in  his  power  to  pro- 
duce the  voucher  for  such  claim,  and  that  he  was  prevented  from 
exhibiting  it  **by  absence  firom  the  United  States^  or  some  unavoid- 
able accident."     United  States  v.  Smith,  68. 

8.  Treasury  transcripts,  showing  the  state  of  accounts  as  between  the 

government  and  a  disbursing  officer  of  the  United  States,  are  j^rufia 
facie  evidence,  and  admissible  as  such  in  a  suit  against  the  officer  or 
his  sureties  on  an  oftctal  bond.     United  Siaiee  v.  CbriMii,  149. 

9.  The  act  of  Congress  provides  that  in  a  suit  on  such  bond  no  item  of 

credit  shall  be  allowed,  unless  it  has  previously  been  submiUed  to 
and  disallowed  by  the  proper  accounting  officers.    lb, 

10.  But  it  is  competent  for  the  officer  or  his  sureties  to  prove  that  a  dis- 
puted item  of  credit  claimed  bad  been  thus  presented  and  disallowed, 
although  the  treasury  transcript  does  not  show  such  presentation  and 
rejection.    lb. 
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11.  The  place  of  enrollment  18  not  concloBiTe  as  to  the  home  port  of  a 
vessel  or  boat,  and  evidence  is  always  admissible  to  prove  the  actual 
residence  of  the  owner,  and  such  evidence  ftimishes  the  test  of  the 
character  of  the  boat  as  foreign  or  domestic  McAlUii&r  v.  SUam^ 
boat  Kirkmafiy  369. 

See   COvrmAcr;  OBBDns;  Ohabaotbb;    Dsdiojltiovi  Dan);  Sal- 
tasb;  Nbw  Tbial* 

EXAMINING  OOUBT— 
An  examining  court  or  judge  will  not  require  dear  and  indubitable 
proof  of  the  guilt  of  accused  parties  to  Justify  an  order  that  they 
shall  answer  further  to  the  charge  made  against  them.    VnU0d  Siaie$ 
V.  Lumaden^  6. 

SXAMININO  OSDSB.    8ee  Lxa  Pbvdbvs. 

PAULT— 

1.  It  is  a  paramount  law  of  navigation  that  collisions  are  always  to  be 

avoided  when  it  is  practicable  to  do  so,  and  the  &ct  that  one  boat  is  in 
fault,  will  not  justify  another  in  the  infliction  of  an  injury  that  could 
have  been  avoided  by  the  observance  of  proper  skill  and  care. 
MilU  V.  Steamboat  JSolme$^  852. 

2.  In  determining  the  question  of  fault  with  the  view  to  the  ascertain- 

ment of  liability  for  an  injury,  the  proximate  cause  of  the  injury 
must  be  regarded.   Ib» 

S.  To  entitle  the  libellants  to  indemnity  for  their  loss,  they  must  not' 
only  show  that  their  adversary  is  in  fault,  but  that  in  the  manage- 
ment of  their  boat  there  was  no  material  error  to  which  the  collision 
eiA  be  charged.  MeOregor  v.  Steannboat  Melnotte,  463. 

4.  The  absence  of  a  competent  and  vigilant  watch,  constantly  employed 

to  assist  and  advise  the  pilot  in  his  duty  is  prima  facie  evidence  of 
fault  in  the  boat  thus  defldent.  lb, 

5.  The  errors  and  faults  of  one  boat  will  not  Justify  another  boat  in  the 

infliction  of  an  injury  to  her,  unless  it  was  the  result  of  an  inevitably 
necessity.    Wutem  Insuranee  06,  v.  Ooody  FHende,  459. 

.  6.  In  a  case  arising  fh>m  a  collision  of  boats,  it  is  not  enough  to  relieve 
from  an  imputation  of  fault  that  there  was  a  pilot  in  the  wheel- 
house,  but  there  must  be  some  one  on  deck,  charged  with  the  spedal 
duty  of  keeping  a  vigilant  lookout,  not  in  the  wheel-house,  but  on 
the  forward  part  of  the  deck,  where  the  best  opportunity  is  offered 
for  observing  approaching  and  passing  boats,  and  who  will  be  able 
to  communicate  promptly  to  the  pilot  such  information  as  he  may 
need  to  insure  the  safety  of  his  boat.    lb, 

7.  The  absence  of  suoh  lookout  Justifles  a  prima  facie  presumption  of 
fisolt,  aBd  makei  it  iftownbent  oB  the  party  agaiaat  whom  the  pre- 
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saioption  arises,  to  repel  it  by  clear  proof  that  the  &alt  was  on  the 
other  side,   lb. 

See  CoLLiaiov;  Pxsbumftiovb;  Damaosb. 

FEES.    See  MabuhjiL;  Owncm  avb  Ofvioxb;  Salabt;  Wxrvnan. 

FBAUD— 

1.  A  cosTejance  of  real  estate,  by  a  debtor,  is  clearly  fraadaleoti  it,  at 

the  time  of  its  execution,  no  consideration  is  paid  and  no  security  or 
evidence  of  indebtedness  is  taken.  Alexander  ▼.  Todd,  175. 

2.  Saoh  a  conveyance  is  also  impeachable  on  the  ground  of  the  fislsity  of 

an  admission  contained  in  it,  that  the  whole  amount  of  the  consider- 
ation  had  been  paid.   lb. 

8.  The  presumption  of  fraud,  arising  from  the  non-payment  of  the  con- 
sideration and  the  failure  of  the  vendor  to  take  from  the  vendee 
any  evidence  of  indebtedness  for  the  property  sold,  may  be  rebutted, 
if  subsequently,  and  in  pursuance  of  the  understanding  of  the  parties 
at  the  time  the  deed  was  executed,  the  consideration  is  paid  in^ood 
faith,   lb. 

4.  Proof  that  a  fiiU  consideration  for  the  property  sold  was  paid,  does 
not  decisively  negative  the  presumption  of  fr«ud,  for  the  intention 
of  parties,  and  not  the  fact  of  payment,  is  the  test  by  which  the 
transaction  is  to  be  Judged,    lb. 

6.  A  transfer  of  property,  with  an  intent  to  defraud  or  defeat  creditors, 
will  be  void,  although  there  may  be,  in  the  strictest  sense^  a  valuable 
and  adequate  consideration,  lb. 

6.  Possession  of  land,  and  receipt  of  the  profits  after  an  absolute  convey- 
ance, is  evidence  of  fraud,  unless  such  possession  be  consistent  with 
the  terms  and  objects  of  the  deed  or  the  character  of  it  be  openly 
and  explicitly  understood,    lb. 

T.  It  avails  nothing  that  the  parties  to  a  sale  insist  or  swear  that  it  was 
made  in  good  faith,  if  their  declarations  are  outweighed  by  the  fiusts 
and  the  necessary  inference  of  law.    lb.. 

8.  Where  defendants  are  apprised,  by  a  bill  in  equity,  that  a  deed  exe- 

cuted by  them  is  to  be  impeached,  it  is  incumbent  on  them  to  con- 
tradict and  explain  every  fact  tending  to  cast  suspicion  on  it    Ih. 

9.  The  question  of  frtiud  is  one  of  law  and  fact  The  court  declares  what 

constitutes  a  legal  fraud,  and  it  is  for  the  Jury  to  say  whether  the 
evidence  proves  the  fact  of  fraud.    Parriah  v.  Danford,  345. 

10.  In  Ohio^  a  man  may,  under  some  circumstances,  prefer  one  creditor  to 
another,  if  it  is  done  in  good  faith,  and  no  fact  api>ear8  from  which 
a  fraudulent  intent  can  be  inferred,    lb. 

11.  No  man,  knowing  himself  to  be  insolvent,  can  make  a  valid  disposi- 
tion of  his  property,  except  for  the  benefit  of  creditors,    lb. 
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12.  If  there  hms  been  a  delivery  of  property  ftnd  foil  payment  made  in 
good  faith,  the  right  of  the  purchaser  will  not  be  interfered  with ; 
but  if  the  purchaser  has  notice  of  a  flraud  before  getting  possession 
and  making  payment  of  the  consideration,  the  creditors  may  inter- 
vene and  the  contract  will  be  set  aside.    lb. 

13.  If  the  parties  to  a  sale  and  purchase  of  property  intend  thereby  to 
defVaud  creditors,  the  fact  that  a  fiiU  consideration  was  paid  will 
not  make  it  valid.    lb, 

FBSIGHT— 

After  a  cargo  is  shipped,  the  shippers  can  not  demand  it  short  of  the  port 
of  destination  without  payment  of  full  freight  for  the  voyage. 
Seaman  J*  OiUespU  v.  Steamboat  Cfreeeent  00^,  105, 

GOYSBNOR.    See  Salabt. 

GOYERKMENT.    See  Covstxttttiohal  Law. 

HABEAS  GOBPUS— 
1.  The  first  clause  of  section  14  of  the  Judiciary  act  of  1789,  which  pro- 
vides that  the  Supreme,  Circuit,  and  District  Oourts  of  the  United 
States  "  shall  have  power  to  issue  writs  of  eeirefaeiae,  habeae  eorpu8f 
and  all  other  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  to  the  exercise  of  their  respective  Jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law,"  does  not  authorise 
said  courts  to  issue  a  habeae  eorpue^  unless  it  is  necessary  in  aid  of 
Jurisdiction,  in  a  case  or  proceeding  there  pending.  Ex  parU 
EnerUy  197. 

5.  The  case  of  a  &ther  claiming  the  custody  of  an  infant  child  is  not 

one  in  which  a  habeae  eorpue  can  issue,  by  a  court  of  the  United 
States,  as  ancillary  to  the  exercise  of  its  Jurisdiction,  under  the  above 
cited  clause  of  the  act  of  1789.    lb. 

8.  Nor  can  a  Circuit  Court  of  the  United  States  take  Jurisdiction  under 
section  11  of  the  act  of  1789,  although  the  father  is  a  citiaen  of 
another  State,  as  the  matter  in  dispute  has  no  pecuniary  value,  and 
can  not  be  estimated  in  money.    lb. 

4.  Section  7  of  the  act  of  Congress  of  March  2, 1833,  authorises,  any 
Judge  of  the  United  States  to  issue  the  writ  of  habeas  corpus  where 
an  officer  of  the  United  States  is  imprisoned  "  for  any  act  done,  or 
omitted  to  be  done^  in  pursuance  of  a  law  of  the  United  States.'* 
Ex  parte  JZoMfMon,  39. 

6.  It  is  the  proper  remedy  where  a  marshal  is  imprisoned  by  the  sen- 

tence of  a  State  Judge,  as  for  a  contempt  in  not  producing  the  bodies 
of  certain  persons  named  in  a  writ  of  habeas  corpus  issued  by  such 
Judge,  and  if  it  appears  from  the  evidence  that  such  persons  were 
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]«gftlly  in  ike  castody  of  the  mnbal,  pursuant  to  tbe  proriiiona  of 
the  fngitive  slnve  act,  and  that  his  refoMl  to  produce  them  before 
the  State  Judge  was  a  paramonnt  duty  by  the  terms  of  the  said  act, 
the  marshal  is  entitled  to  his  discharge  under  said  section  7  of  the  act 
of  1833.    lb. 

See  JinoBDionoir. 

HAKDWBITINO.    See  BriBxyos. 

HEIBS.    See  Equity. 

HOME  PORT.    See  Luv. 

INDICTMENT— 
Any  discrepancy  between  what  the  defendant  swore  to,  and  what  is 
set  out  in  the  indictment  as  having  been  sworn  to  by  him,  is  fktal. 
United  States  ▼.  Cbons,  1. 

INDOBSEB^ 

1.  An  accommodation  indorser  of  a  bill  of  ezchangCi  who,  after  protest 

for  non->payment  by  the  acceptor,  pays  the  bill,  has  a  right  of  action 
against  such  acceptor.    JtoHneon  t.  KUbretK,  593. 

2.  In  the  absence  of  any  proof  of  an  agreement  between  an  acceptor  and 

the  indorser  of  a  bill,  that  in  case  of  default  of  payment  by  the 
maher,  the  parties  shall  be  liable  to  each  other  as  sureties,  the  lia- 
bility of  the  acceptor  and  indorser  attaches  in  the  order  in  which 
their  names  appear  on  the  bill,  and,  in  case  of  payment  by  the  ac- 
ceptor, being  the  person  primarily  liable,  he  has  no  right  to  contri- 
bution from  the  indorser.    lb, 

3.  Where  there  has  been  a  series  of  bills  drawn  by  a  third  party,  on  some 

of  which  the  plaintiif  was  acceptor,  and  on  others  indorser,  and  on 
some  of  which  the  defendant  was  acceptor  and  on  others  indorser, 
and  the  defendant  pays  a  bill  on  which  he  was  acceptor  and  the 
plaintiff  an  indorser,  both  being  accommodation  parties,  the  defend- 
ant can  not  set  off  such  payment  against  the  plaintiff's  daim  for 
money  paid  by  him  on  another  bill  on  which  the  defendant  was  ac- 
ceptor and  the  plaintiff  an  indorser.    lb. 

4.  Nor  can  the  defendant  in  such  case  recoTor  of  the  plaintiff  as  Indorser 

for  money  paid  and  advanced  to  the  drawer  of  the  bill  for  phdntilTs 
use,  without  proof  that  the  plaintiff  was  a  party  to  and  intonated  in 
such  an  arrangement*    lb. 

See  Debt  aitd  Dxbtok. 

INDOBSEMENT— 
1.  An  indorsement  on  a  bill  of  exchange  of  the  words,  "  Or$Mt  my  ee* 
count — Jatnee  B,  Seott^  Ctuhier"  is  restrictive  in  its  character,  and 
suspends  the  further  transfer  and  negotiability  of  the  bill.  Leet  0^ 
V.  ChiiUeothe  Brunch  Bank  of  Ohio,  387. 
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2.  Such  an  indorsement  is  sniBcient  to  apprise  subsequent  indorsees  of 
tlie  bill  that  no  authority  existed  authoriaing  a  transfer  to  them.  lb, 

INSTJRANGK    SeeSALTAOs;  Lixv. 

INTENTION.    SeeCoKTEAor;  Nbutbautt  Laws. 

INTEBNAL  EBVENUE— 

1.  An  executor  was  directed  to  sell  certain  designated  parcels  of  real  es- 

tate belonging  to  the  testatrix  *'and  convert  the  same  into  cash,"  and 
"  out  of  .the  proceeds  thereof  to  pay  any  debts  I  may  have,  and  the 
above-named  legacies,*'  and  in  pursuance  of  such  provision  of  the 
■will,  the  executor  sold  the  property  referred  to :  BM^  that  such  leg- 
acies are  not  subject  to  the  tax  or  duty  imposed  by  section  111  of  the 
Internal  revenue  act  of  July  1, 1862,  upon  legacies  arising  fltom  per- 
sonal property.     United  States  v.  Watts,  580. 

2.  In  limiting  the  scope  of  the  law  to  legacies  arising  fltom  personal 

property,  the  inference  is  irresistible  that  it  was  intended  to  exempt 
such  as. were  payable  from  the  proceeds  of  real  estate.    lb, 

3.  The  courts  of  the  United  SUtes  are  not  at  liberty  by  construction  or 

legal  fiction  to  include  subjects  of  taxation  not  within  the  terms 
of  the  law.    lb, 

4.  In  a  proceeding  in  :the  District  Court  of  the  United  States  against 

property  seized  as  forfeited  under  the  internal  revenue  laws,  to 
which  a  claim  is  interposed,  the  claimant  has  a  constitutional  right 
to  a  triallby  a  jury.  United  States  v.  One  Hundred  and  Thirty  Bar- 
rets  Whisky,  68T. 
6.  Congress  has  no  power  by  legislation  to  provide  for  any  other  mode 
of  trying  a  case,  in  which  the  right  of  trial  by  jury  is  secured  by 
the  constitution.  lb, 
6.  The  provision  of  the  statute,  declaring  that  "the  proceeding  to  en- 
force  said  forfeiture  of  said  property  shall  be  !n  the  nature  of  a  pro- 
ceeding  in  rem^'  is  not  to  be  construed  as  authorizing  a  trial  on 
strict  admiralty  rules,  and  without  the  intervention  of  a  jury.    lb, 

JOINT  ACTION.    SeePaocMs;  REOoaHiZASOX, 

JUDOE.    See  Jitbmdiotiow. 

JUDGMENT.    See  Oo6Tb;  Lixw. 

JUBISDICTION—  ^  ^    „  ..  ^  a*  . 

1  In  ordering  a  discharge'upon  a  habeas,  a  judge  of  the  United  States 
does  not  assume  a  jurisdiction  to  review  or  reverse  the  sentence  or 
judgment  of  the  State  judge,  buf.merely  exercises  a  power  expressly 
conferred  by  an  act  of  Congress.    Ex  parU  Robinson,  89. 

a.  Although  the  authorities  are  not  uniform  as  to  the  right  of  a  State 
judge  to  issue  the  writ  of  habeas  corpus,  where  the  imprisonment  is 
undertheauthorityof  a  Uw  of  the  United  SUtes,  it  is  well  settled 
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that  when  the  feet  it  proved  thet  the  impriaonment  is  under  lach 
authority,  the  Jurisdiotion  of  the  State  Judge  it  at  an  end,  and  all 
suhsequent  prooeedings  are  eoram  nonjudice.    lb. 

8.  The  pendency  of  a  proceeding  in  replevin,  in  a  State  oourt^  by  which 
a  party  claiming  to  be  a  part  owner  of  a  steamboat  has  obtained  the 
possession  of  the  boat,  does  not  affect  the  Jurisdiction  of  a  court  of 
admiralty  in  a  proceeding  by  libel,  in  which  all  the  parties  in  in- 
terest are  before  it.    ThurHon  v.  St€€ainhwU  MagnoUa,  93. 

4.  Claims  not  founded  on  maritime  liens  have  no  standing  in  this  court 
in  the  exercira  of  its  admiralty  Jurisdiction,  and  will  be  dismissed. 
SUpp  ▼.  SUamhoai  SwaUaw,  189. 

6.  Where  there  is  concurrent  Jurisdiction  in  courts,  the  tribunal  flrst 
obtaining  Jurisdiction  of  the  subject  or  person  shall  retain  iU  Ortme 
▼.  JfeCby,  422. 

6.  Land  rented  to  the  United  States,  to  be  used  temporarily  as  a  camp, 
is  not  a  place,  within  the  terms  of  the  constitution  of  the  United 
States,  over  which  the  United  States  have  '*  sole  and  exclusive  Juris- 
diction."    VniUd  StaU9  v.  Tiemey,  671. 

T.  Within  such  camp  the  Jurisdiction  of  the  United  States  would  only  be 
such  as  was  necessary  for  military  purposes  and  required  for  the 
enforcement  of  discipline  and  the  execution  of  the  rules  and  articles 
of  war.    lb, 

8.  The  United  States  possesses  exclusive  Jurisdiction  of  places  that  have 

been  purcha§ed  by  the  United  States  by  eoment  ot  Uie  legislature  of 
the  Sute,  for  the  purpose  of  erecting  a  fort,  magazine,  arsenal,  dock- 
yard, or  other  needftil  building.    lb, 

9.  The  courts  of  the  United  States  have  no  Jurisdiction  of  an  offense 

against  section  16  of  the  act  of  Congress  of  1790,  committed  in  a 
place  where  the  Jurisdiction  of  the  United  States  is  concurrent  with 
that  of  a  Sute.    lb, 

10.  Under  the  constitution  of  the  United  States  and  the  legislation  of 
Congress,  Jurisdiction  in  the  enforcement  of  maritime  liens  is  vested 
exclusively  in  the  national  Judiciary.  MeAUUier  v.  Shamioai 
^rkmaHf  369. 

See  Pbocbm;  Bqititt;  Habbas  Corfits. 

JUBY.    See  Iktikkal  Betxitus. 

JUSTICE  OF  THE  PEACE.    See  Bbooonizjlhox. 

LAW  OF  NATIONS.    See  Coktbababd  ot  Wab;  Coioibbcial  Iv- 

TBBCOITBflB. 

LEGACIES.    See  Ivtbbval  BBTXBxnB. 
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LEVY— 
1.  Where  a  Talid  levy  was  made  upon  property  by  %  sheriff,  and  it  was 
wrongfully  removed  from  the  place  where  the  sheriff  had  left  it,'  he 
had  a  right  to  take  possession  of  the  same  wherever  he  could  find  it, 
if  he  used  no  more  force  in  doing  so  than  was  absolutely  necessary, 
and  all  who  assisted  him  are  also  Justified.  Parriah  v.  Danford^  345. 

5.  The  execution  of  a  bond  of  indemnity  to  a  sheriff  making  a  levy, 

makes  the  person  so  executing  a  trespasser,  if  the  act  of  the  sheriff 
was  illegal.  In  trespass,  all  who  are  liable  are  liable  as  principals.  Jb. 

LIABILITY.      See   PBBBimpnoKB ;   Subbtixs;  Dibt  avb   Dxbtok; 
BxooGKXZAHGX;  Dahaoxs. 

LIEN— 

1.  A  person  having  a  valid  maritime  lien  on  a  steamboat,  who  proceeds 

to  enforce  it  in  a  State  court,  and  obtains  judgment  therefor,  thereby 
waives  his  original  lien,  and  occupies  a  footing  of  equality  with  other 
creditors  having  no  maritime  lien,  who  also  proceeded  under  the 
State  law.  Siapp  v.  Sieamboai  SwaUow,  189. 

2.  It  is  well  settled  that  the  master  of  a  steamboat  or  vessel  has  no  lien 

for  wages.  Lagan  v.  Steamboat  JEoUan^  267. 

3.  It  does  not)  however,  impair  the  lien  of  a  pilot  for  wages,  that  when 

the  boat  or  vessel  was  in  port  the  pilot  was  recognized  and  officiated 
as  master.   Ih. 

4.  The  acceptance  of  a  draft  drawn  by  the  clerk  of  a  boat  in  payment  of 

a  claim  importing  a  maritime  lien,  which  draft  was  never  paid,  is  not 
a  waiver  of  such  lien.  lb, 

6.  The  clerk  of  a  steamboat,  who  has  an  interest  of  one-half  in  the  boat, 

has  no  lien  for  wages.   /6. 

6.  The  lien  of  seamen  for  their  wages,  being  a  personal  privilege  for  their 

protection,  is  not  assignable ;  and  the  assignee  buying  these  claims 
for  wages  on  speculation  can  have  no  standing  in  a  court  of  admi- 
ralty, lb, 

7.  After  satisfying  the  allowed  claims  for  wages  out  of  the  proceeds  in 

the  registry,  the  surplus,  if  any,  will  be  applied  pro  rata  to  the  pay- 
ment of  the  other  claimants.  lb, 

8.  The  clerk  of  a  steamboat  has  no  power  to  bind  the  boat  for  a  loan  of 

money  without  the  authority  of  the  master  for  his  acts.  MeAUitier 
V.  Steamboat  KtrkmaHf  369. 

9.  If  the  clerk  procures  money  on  the  credit  of  the  boat,  without  the 

^(bnction  of  the  master,  and  the  master  directly  or  impliedly  assents 
to  it,  it  will  be  regarded^as  the  act  of  the  master,  and  a  lien  will  be 
created,  lb. 
IQ.  A  maritime  lien  is  equivalent  to  an  express  hypothecation  of  the 
boat,  and  all  subsequent  transftm  or  changes  of  titl^  are  subject  to 
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this  prior  and  pftntmount  lUa ;  nothing  bat  payment  will  diaeshnrgo 
the  boat  from  its  operation.    lb. 

11.  Orediti  given  to  a  boat  in  the  progreH  of  conttmetion  are  not  liena 
by  the  general  maritime  law.    lb. 

12.  The  purchaser  of  a  boat  sold  by  order  of  a  State  court,  takes  it  sub- 
ject in  his  hands  to  any  lien  or  interest  existing  in  favor  of  other 
parties  prior  to  his  pnrehase.    Ih. 

13.  An  insurance  company  having  paid  their  quota  for  the  salvage  serv- 
ice, and  having  made  advances  for  the  necessary  repairs  of  the  boat 
after  being  raised,  the  owners,  having  no  means  or  credit  by  which 
to  make  the  repairs,  have  a  maritime  lien  at  least  io  the  extent  of 
such  repairs.     CoUin9  v.  SUamboai  Fvri  YFayti^  476. 

14.  A  due-bill  given  by  the  master  in  the  name  of  the  owners  for  the 
amount  of  such  repairs,  reciting  that  they  were  necessary,  and  that 
the  advances  therefor  were  on  the  credit  of  the  boat,  is  conclusive 
on  the  owners,  unless  impeached  for  fVaud,  and  constitntea  a  valid 
lien.    Ih, 

16.  Olaims  for  wages  earned  after  the  boat  was  repaired,  hnve  an  equal- 
ity of  lien  with  that  for  advances  made  for  repairs.    76. 

1ft.  The  Fort  Wayne  having  been  enrolled  at  Oincinnatt  as  of  that  place, 
and  two  of  the  owners  residing  in  the  State  of  Ohio^  one  of  whom 
was  the  mani^ing  owner,  the  boat  was  properly  enndled  there,  and 
that  was  the  home  port  of  the  boat,  although  a  minority  of  the  own- 
ers resided  in  the  State  of  Pennsylvania,  and  olaimants»  therefore^ 
for  stores  and  supplies  furnished  at  Cincinnati,  have  no  lien  on  the 
boat  therefor.    lb. 

17.  Debts  incurred  in  building  a  boat  are  presumed  to  be  based  on  the 
personal  credit  of  the  owners,  and  do  not  import  a  maritime  lien. 
And  this  doctrine  is  not  aifected  by  the  &ot  that  such  debts  are  de- 
clared to  be  a  lien  by  the  law  of  the  State  in  which  the  boat  was 
built.    Jb. 

18.  If  the  salvage  service  is  rendered  under  a  previous  special  agreement, 
fairly  made,  stipulating  for  a  eompensation  contingent  on  the  success 
of  the  salvor's  efforts,  it  will  be  recognized  in  admiralty  as  creaUng 
a  valid  lien.    lb. 

19.  But  if  there  are  prior  lien-holders,  not  parties  to  such  agreement, 
they  are  not  concluded  as  to  the  amount  of  compensation  agreed  to 
be  paid,  and  a  court  of  admiralty  may  inquire  into  the  reasonable- 
ness of  the  compensation,  and  make  such  allowance  as  may  be  equi- 
Uble.    lb. 

20.  The  lien  of  seamen  for  wages  earned  prior  to  the  accident  is  not  ab- 
solutely extinguished  thereby,  but  continues  subject  to  the  salvor's 
lien.    Tb. 

9e#  l(4TiBLU.-ifav;  Waxtxb;  Jubhsxotiov. 
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LIS  PENDENS— 

1.  Where  an  order  wm  iiaued  by  the  coort,  requiring  a  defendant  to 

appear  for  an  examination  touching  hie  property,  and  after  the 
iianing  of  the  same,  but  prior  to  his  appearance,  he  executes  a  chat* 
tel  mortgage  to  certain  creditors  upon  a  large  amount  of  stocks  and 
bonds,  such  order  of  examination  was  not  so  £Bir  Itt  pwtUna  as  to 
render  the  mortgage  a  nullity.    Qrtgory  ▼.  Eewmm  i  Holm€9f  211. 

2,  The  principle  that  where,  at  the  instance  of  a  Judgment  creditor,  a 

third  person  has  been  cited  to  answer  u  to  property  and  effects  held 
by  him  belonging  to  the  Judgment  debtor,  such  notice  operates  as 
Us  pendensy  and  that  the  party,  from  the  time  of  the  service  of  the 
notice,  can  make  no  disposition  of  the  property  or  effects  in  his 
hands,  does  not  apply  to  the  case  of  a  Judgment  debtor,  as  to  whom 
there  has  been  a  mere  order  for  his  examination,  without  an  order 
restraining  him  from  disposing  of  his  property.    lb. 

Bee  PLBADnro;  Juribbiotiok. 

LOSS.    See  Damaqsi. 


The  mail  of  the  United  States  embraces  everything  which  may  by  law 
be  transported  or  conveyed  by  post.     Uniii$d  SiaUt  v.  I>mmi$,  108. 

See  Bboooitzsanov;  SyxDSiros. 

HABSHAL— 

1.  Where  a  deputy  marshal  was  regularly  appointed  by  a  marshal,  and 

duly  sworn  as  deputy,  but  no  return  of  such  appointment  was  made 
by  the  marshal  to  the  district  Judge,  such  omission  did  not  affect  the 
legality  of  the  service  of  subpenas  made  by  such  deputy,  nor  deprive 
him  of  the  right  to  his  fees.     WinUrmuU  v.  SmUkf  210. 

2.  A  deputy  marshal  is  not  entitled  to  charge  for  service  or  mileage  for 

himself  as  a  witness.    lb. 

3.  Though  the  service  is  rendered  by  the  deputy  marshal,  the  fees  legally 

belong  to  the  marshal,  and  his  receipt  for  them  operates  u  a  dis- 
charge from  liability  for  such  service.    lb. 

4.  A  deputy  marshal's  remedy  for  compensation  is  against  the  marshal 

for  whom  he  performed  the  services.    lb. 

See  Habxab  CoBFirs ;  Bxtxtrn;  Shxbitt. 
HASTEB.    See  Lixn. 

MATEBIAL-MEN— 

1.  The  supplies  of  material-men  to  a  ship  belonging  or  represented  to 

belong  to  owners  residing  in  another  State,  are  to  be  deemed  to  be 
ftimished  on  the  credit  of  the  ship  and  the  owners  until  the  con- 
trary is  proved.    MeAUUter  v.  Sieamhoai  ^rknuui,  369. 

2.  Credit  given  for  supplies  furnished  a*  steamboat  in  her  home  port  is 

presumed  by  the  maritime  law  to  have  been  given  to  the  owner  or 
master,  and  not  to  the  boat.     lb. 
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3.  A  claim  for  wages  being  a  lien  on  the  boat,  under  all  clreamstanoei, 

la  an  exception  to  the  general  rale.  Where  persons  in  n^ood  faith 
have  given  credit  to  a  steamboat  for  necessary  supplies  and  repairs, 
as  a  foreign  boat,  such  persons  are  ndt  affected  by  the  fraudulent 
character  of  sales  or  transfers  by  which  the  boat  was  placed  in  the 
position  of  a  foreign  boat.    H, 

4.  If  such  persons  were  apprised  of  the  real  nature  and  character  of  the 

transfers,  or  are  fairly  chargeable  with  such  knowledgOi  they  must 
be  viewed  as  participants  of  the  fraud,  and  can  have  no  claim  to 
any  benefit  resulting  from  it.    lb, 

MILBAQE.    See  Maxbhal. 

KSGLIQENCE— 

No  inference  of  negligence  can  be  deduced  from  the  fact  that  a  steam- 
boat lying  at  a  wharf  has  a  loaded  barge  alongside  of  her.  MUU  v. 
SUamhoai  Holmes,  352. 

See  Fault. 

NEUTKALITY— 

1.  Section  6  of  the  neutrality  act  of  April  20, 1818,  punishing  the  offsnaei 
of  beginning  or  setting  on  foot,  or  providing  or  preparing  the  means 
for  a  military  expedition  or  enterprise  for  the  invasion  of  a  oountiy 
with  which  the  United  States  is  at  peaoe^  is  not  violated  without 
the  commission  of  an  overt  or  definite  act.  UniUd  SiaUB  v.  Lvm^ 
d&n,  6. 

3.  Here  words  written  or  spoken,  though  indicative  of  the  strongest  de- 
sire and  most  determined  purpose  to  do  the  forbidden  acts,  will  not; 
constitute  an  offense  defined  and  punished  by  said  section  6.    lb, 

3.  If  the  means  provided  were  procured  to  be  used  on  the  occurrence 

of  a  future  contingent  event,  no  liability  is  incurred  under  the  stat- 
ute.   Xb. 

4.  If  the  intention  is  that  the  means  provided  shall  only  be  used  at  a 

time  and  u^idep  circumstances  when  they  could  be  used  without  a 
violation  of  law,  no  pfiminality  attaches  to  the  act    lb. 

6.  To  proyide  the  mean^  fpr  Quch  unlawftd  expedition  or  enterprise, 
implies  th^t  such  means  must  be  actually  famished  and  brought 
together  for  a  criminal  purpose.    lb. 

If  EW  TRJAL— 
Tl^e  court  wUl  not  grant  a  new  trial  on  the  g^und  of  newly-discovered 
evidence,  unless  satisfied  that  if  a  new  tr(al  was  had  a  different  result 
would  follow.     White  T.ArUthf  319. 

NOTICE.    See  Ihdobsxicxnt. 

OATH.    SeePiBJiriiT;  CoifiaBAioirxB.      .   ^ 
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OFFICE  AND  OFFICER— 

1.  The  legislation  of  Congress  prohibits  any  extra'  compensation  to  an 

officer  for  services  performed,  properly  pertaining  by  law  to  his 
office.     United  States  v.  Smithy  68. 

2.  The  act  organizing  the  Territory  of  Minnesota,  made  the  secretary  the 

disbursing  officer  of  the  territorial  government,  and  he  can  not  claim 
a  commission  on  such  disbursements.    lb, 

SeeLsTT;  Credits;  Salabt;  Marshal. 

OVBBT  ACT.    See  Ntotbalitt. 

OWNBB.     See  Liik;   Salyaoi;   DAMAan;  jT7BiSDionoK;   Dsbioa- 
tioh;  Aoxkct. 

OYBB— 

1.  I^  in  his  declaration,  a  plaintifT  makes  profert  of  the  bond  declared 

on,  and  also  a  collateral  agreement  necessary  to  establish  his  right  to 
recover  on  the  bond,  the  defendant  may  crave  oyer  of  the  bond  and 
the  collateral  agreement.    Hammer  v.  Klein^  690. 

2.  As  the  legal  effect  of  the  profert  of  the  papers,  they  are  presumed  to 

be  in  court,  and  the  opposing  party  has  a  right  to  know  their  con- 
tents, and  oyer  will  be  granted  on  his  application.    lb, 

3.  The  right  to  oyer  in  a  proper  case  is  a  part  of  the  common  law  sys- 

tem of  special  pleading,  which,  in  a  modified  form,  has  obtained  in 
this  court  from  its  first  organization.    Ib» 

PABDON— 

1.  The  proclamation  of  the  President  of  the  United  States,  of  December 

8,  1863,  extending  amnesty  to  persons  who  directly  or  indirectly  par- 
ticipated in  rebellion,  included  within  its  terms  a  citizen  of  the 
State  of  Jhio,  indicted  for  treason  against  the  United  States.  United 
Siatee  j.  Hughee^  674. 

2.  A  citizen  who  has  complied  with  the  requirements  of  such  proclama- 

tion, is  not  excluded  from  its  protection  by  a  subsequent  explanatory 
proclamation  of  the  President,  issued  after  such  compliance,  debar- 
ring persons  in  civil  custody  from  its  operation.    lb. 

PABTNEBS— 
A  partner  can  not,  by  an  agreement  to  sell  a  part  of  his  interest,  compel 
his  other  partner  to  accept  the  vendee  as  a  member  of  the  firm. 
McNamara  v.  QayUrd^  302. 

PABTIES— 
1.  Under  section  9  of  the  act  of  Congress  of  February  10,  1866,  "to  di- 
vide the  State  of  Ohio  into  two  Judicial  districts,"  which  provides 
"that  suits,  not  of  a  local  nature,  shall  be  brought  in  the  court  of  the 
district  where  the  defendant  resides ;  but  if  there  be  more  than  one 
defendant,  and  they  reside  in  different  districts,  the  plaintiff  may  sue 
{n  either:"  Held^  that  a  defendant  is  one  who  is  a  real,  and  not 
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merely  a  nominal  party  to  the  sait,  and  who  has  tither  directly  or 
indirectly  an  interett  adverse  to  the  claim  of  the  plaintiff^  and  may 
be  in  some  way  affected  by  the  Judgment  or  decree  to  be  entered. 
SmckiUMHmrbifr  BankT.  Barry,  154« 

1«  Where  it  appears  from  the  eyidence  that  the  names  of  the  seamen 
are  used  in  the  libel  as  claimants  for  wages,  and  that  they  had  as- 
signed their  claims,  and  that  the  assignee  was  the  sole  party  in  in- 
terest, the  libel  in  the  names  of  the  seamen  will  be  dismissed  Xo- 
gan  ▼.  SUsamhoai  ^ioUan^  267. 

8.  Where  a  collision  is  the  Joint  act  of  two  steamboats,  there  can  be  no 
objection  to  the  Joinder  of  both  as  defendants  in  an  action.  Aikm- 
mm  ▼•  SUamhoai  Hamilton^  636. 

4,  If  each  boat  is  charged  with  a  distinct  and  separate  act  of  collision, 
without  any  allegation  of  privity  between  them,  or  concert  or  uni^ 
of  purpose^  they  can  not  be  Joined  in  the  same  libeL    A. 

PATXNTS  AND  PATENT  LAW— 

Abaitbovmkvt. 

1.  If  the  Jury  are  satisfied  that  the  patentee,  or  the  plaintiff  aa  his  as- 
signee, has  surrendered  or  abandoned  the  invention  to  the  public, 
there  can  be  no  recovery  for  an  infringement.   Woj/ne  ▼.  Holma,  27. 

3.  An  abandonment  or  dedication  to  the  public  of  an  invention  may  be 

made  as  well  after  patent  granted  as  before;  but  when  the  patent 
has  actually  been  granted,  it  would  undoubtedly  require  a  strong 
ease  to  prove  abandonment.    BeU  v.  DomeU^  212. 

AVPUOATIOV. 

8.  B.  made  application  for  a  patent  in  January,  1838.  Some  ohfections 
were  made  by  the  office,  and,  finally,  an  amended  spedfleation  wis 
filled  in  March,  1840,  upon  which  the  patent  issued.  There  was  no 
evidence  that  the  patentee  withdrew  or  abandoned  his  application 
of  1888 :  Heldf  that  the  two  years  during  which  the  invention  might 
be  used  before  the  application  without  abandonment^  moat  be  dated 
back  from  January,  1838.    BM  v.  DameU^  212. 

AiazavBB  and  AflaioHiannr. 

4.  Although  inventors  only  are  named  in  section  17  of  the  not  of  1836| 

no  doubt  can  be  entertained  that  it  extends  to  and  includes  the  sa* 
signees  of  such  inventors.    JtnkinB  v.  Or^tmoaH  126. 

6.  A  grant  to  A.  of  the  exclusive  right  to  make,  vend,  and  use  a  certain 
machine  within  the  county  of  Hamilton,  Ohio,  conveys  the  right  to 
make  and  vend  such  machines  within  said  county  for  licensees  who 
intend  to  use  the  same  without  said  county ;  and  the  mannfactore 
by  others  of  machines  within  said  county  for  qse  without,  is  an  in- 
Mngement  of  th^  rigbt*  poiiTeyed  to  A.    ift. 
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6.  A  paper  parportiog  to  be  an  assignment  of  an  expired  patent  is  void 

as  an  assignmenti  though  it  may  be  enforced  as  a  power  of  aitornej. 
BeUY.  MsCidhuffht  194. 

Attachmsbt. 

7.  Whether  a  defendant,  who  has  been  enjoined  f^om  infringing  a  pat- 

ent by  manufacturing  or  selling  the  infringing  article,  continues  to 
sell  in  his  own  right,  or  as  the  agent  of  another,  he  is  equally  guilty 
of  a  contempt,  and  is  liable  to  attachment.    Potter  ▼.  MuUer,  601. 

Gaysat. 

8.  The  eiTect  of  a  caveat  is  to  protect  the  claim  of  an  inventor  from  all 

interfering  applications  made  within  one  year  after  its  filling,  by 
requiring  the  office  to  notify  him  of  such  applications,  that  he  may 
resist  the  interference  if  he  chooses.  But  if,  during  the  time  which 
elapses  between  the  filing  of  his  caveat  and  his  application,  he  allows 
his  invention  to  go  into  publio  use,  his  caveat  will  not  protect  him. 
BeU  ▼.  DanieU,  212. 

COMBIVATIOir. 

9.  There  are  two  classes  or  kinds  of  combination  recognized  by  oar  patent 

laws  which  are  properly  the  subject  of  a  patent.  Lee  ▼.  Blandy,  361. 

10.  The  first  is  one  in  which  all  the  parts  were  before  known,  and  where 
the  sole  merit  of  the  invention  consists  in  such  an  arrangement  of 
them  as  to  produce  a  new  and  useful  result.    lb, 

11.  The  second  is  where  some  of  the  parts  or  elements  of  the  combina- 

tien  are  new,  and  their  invention  is  claimed,  but  where  they  are  used 
in  combination  with  parts  or  elements  that  were  known  before.  lb. 

12.  The  law  is  well  settled  that  a  patent  for  a  combination  of  old  things, 
applied  to  produce  a  new  and  useful  result,  is  not  violated  unless  all 
the  parts  or  elements  of  the  combination  are  used.  Dodge  v.  Card, 
393. 

CoNSTBTrcTioir  07  Patskt. 

13.  A  patentee  is  not  controlled  by  the  title  of  his  patent,  but  thepatent, 
the  specification,  and  the  drawings  are  all  to  be  examined,  and  are 
all  to  have  a  fair  and  liberal  construction  in  determining  the  nature 
and  extent  of  the  invention.    BeU  v.  DanieU,  212. 

.  14.  In  the  construction  of  a  patent,  the  patentee  is  not  to  be  confined  to 
the  summing-up  or  *<  claim,"  but  the  specification,  the  whole  specifi- 
cation, and  the  drawings  may  be  referred  to,  to  ascertain  the  extent 
of  the  claim  of  the  invention,  or  the  proper  meaning  of  expressions 
used  in  the  "  claim."    Morrie  v.  Barrett,  254. 

15.  M.  claimed  "  the  damps,  6  6,  to  prevent  end-expansion,  and  the  levers 
7  7,  working  on  fixed  fulcrums,"  to  prevent  the  wood  from  twisting. 
Held,  that  this  was  not  a  olain^  for  the  ooinbi^^ation  of  clamps  and 
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leyen,  but  for  two  diBtinot  improTomenti  in  the  art  of  bending 
wood.    lb, 

16.  There  can  be  no  question  but  that  there  may  be  a  claim  for  two  in- 
▼entions  in  the  same  patent,  if  they  both  relate  to  the  same  machine ; 
and  an  action  can  be  sustained  for  the  infringement  of  either,  when 
they  are  claimed  as  separate  and  distinct.    Lee  ▼.  BUmdy^  361. 

IT.  The  plaintiff's  patent  ooyers  all  the  modes  and  processes  by  which 

the  principle  of  his  invention  is  made  operative  in  practice.    'SR^A- 

man  t.  Werk^  511. 

Coats. 

18.  Under  section  14  of  the  patent  act  of  1836,  which  provides  substan- 
tially that  where  a  verdict  is  rendered  for  an  infringement  of  a 
patent  right,  it  shall  be  competent  for  the  court  to  render  judgment 
for  any  sum  not  exceeding  three  times  the  amount  of  the  verdict, 
as  the  circumstances  of  the  case  may  require,  with  costs,  the  right  of 
the  plaintiff  for  costs  follows  from  a  verdict  in  his  faror  for  any 
amount  of  damage,  whether  nominal  or  compensatory,  and  without 
any  reference  to  the  action  of  the  court  in  adjudging  an  increase  of 
damages.    Merehoni  i  Humphrey  v.  Lewis^  172. 

19.  The  discretion  given  to  the  court  by  said  section  was  clearly  to  meet 
the  case  of  a  willful  and  aggravated  violation  of  a  patent  right,  in 
which  the  jury  had  failed  to  do  full  justice  to  the  plaintiffk.    lb, 

26.  Models  of  the  invention  described  in  the  plaintifTs  patent,  and  pro- 
cured by  the  defendant  in  good  faith,  may  be  included  in  the  taxa- 
tion of  costs,  but  not  other  models.     Woodruff  y,  Barney,  628. 

31.  Copies  of  patents,  either  that  of  the  plaintiff  or  others,  procured  by 
the  defendant,  can  not  be  taxed  as  costs  to  the  plaintiff.    lb, 

DAXAGn. 

32.  The  object  of  the  provision,  which  permits  the  court  to  treble  the 
verdict  found  by  the  jury,  is  to  remunerate  patentees  who  are  com- 
pelled to  sustain  their  patents  against  wanton  and  persevering  in- 
fringers, and  was  not  intended  to  include  mere  collection  suits 
brought  upon  an  expired  patent    Bell  v.  Me(\Uloughf  194. 

23.  There  is  no  unbending  or  unyielding  rule  of  damages,  but  the  rule 
generally  recognised  as  the  true  one,  is  to  give^  as  damages,  the 
amount  of  profits  saved  to  the  defendants  by  the  unlawftQ  use  of  the 
plaintifTs  invention.    Bell  v.  DameUt  212. 

24.  The  amount  which  the  plaintiff  should  recover  is  to  be  measured  by 
the  profit  which  the  defendant  has  derived  frx>m  the  adoption  and 
use  of  the  plaintiff's  invention.    TUghmanY,  Werk,  511. 

26.  If  the  jury  And  the  patented  improvepient  i#  new  and  original,  and 
that  the  defendaQ^  lu|s  infringed,  their  yerdiot  wi}l  b^  the  aetmei 
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damage  which  the  plaintiff,  as  assignee  of  the  patent,  has  sastained 
by  such  infringement;  and  this  is  to  be  ascertained  by  the  number  of 
wash-boards  made  on  this  principle,  and  the  increased  profit  to  the  de- 
fendant arising  from  the  use  of  the  invention.     Wayne  ▼.  Holmeef  27. 

26.  In  computing  the  damages,  the  Jury  should  exclude  from  their  com- 
putations the  increased  facilities  in  making  wash-boards,  due  to  in- 
yentions  of  machinery  since  the  patent,  or  its  assignment  to  the 

'  plaintiff.    lb, 

27.  The  right  to  recover  rests  upon  the  principle  that  the  party  com- 
plained of  has  unlawfully  appropriated  to  himself  the  benefits  of  an 
improvement  or  discovery  which  belong  exclusively  to  another;  and 
that  so  far  as  he  has  made  profit  by  such  appropriation,  he  is  liable 
to  the  party  injured.  This  profit  is  ascertainable  by  evidence ;  and 
does  not,  like  the  claim  for  damages  in  an  action  for  a  tort,  rest  in  the 
mere  discretion  of  a  court  or  Jury.    Jenkine  v.  Oreenwaldf  126. 

28.  The  profits  recoverable  in  an  action  for  a  violation  of  an  exclusive 
right,  under  a  patent,  are  not  regarded  as  unliquidated  damages.    lb* 

29.  The  damages  for  such  infringement  are  the  profits  of  the  manafiso- 
ture.    Jb. 

EVIDENCS. 

30.  The  originality  and  novelty  of  the  patentee's  invention  being  de- 
nied in  this  case,  it  is  incumbent  on  the  defendant  to  rebut  the  pre- 
sumptions of  the  patent  by  proof  that  it  was  not  the  invention  of 
the  patentee,  or  was  previously  known  and  in  use.  Wayne  v. 
Holmes^  27. 

31.  A  kind  of  evidence  which  is  entitled  to  the  highest  credibility  is  the 
machines  themselves,  as  shown  by  the  models,  which,  like  figures, 
can  not  lie.    Morrie  v.  Barrett^  264. 

32.  Whether  a  mere  drawing,  unaccompanied  by  any  description  what- 
ever, can  be  received  as  a  printed  public  work,  quare,  Judeon  v. 
Oope,  327. 

33.  A  certified  copy  of  an  assignment  from  the  Patent  Oflioe  is  prima 
facie  evidence  of  the  genuineness  of  the  original,  and  may  be  read 
in  evidence  to  the  Jury.    Lee  v.  Slandy,  361. 

34.  A  former  license  from  the  plaintiff  to  the  defendant  to  use  the  pat- 
ented machine  is  evidence  of  the  utility  of  the  invention,    lb. 

EZPIEIICIKT. 

35.  Evidence  that  others,  prior  to  the  date  of  the  patentee's  applioatioUi 
have  made  trials  and  experiments  on  the  principle  of  his  patent, 
which  were  not  successfully  carried  out,  will  not  defeat  the  patent. 
Wayne  v.  Solmes,  27. 
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86.  The  law  permits  t)ie  opinion  of  mm,  called  experts,  to  be  given  in 
eridence,  to  determine  questions  of  mechanical  difference ;  and  when 
tnch  men  are  qnalifled,  and  ttee  from  bias,  their  testimony  is  entitled 
to  great  respect.    Iforris  ▼.  BarreU,  264. 

FoaxiGV  TJbx. 

37.  A  prior  use  in  a  foreign  land  does  not  inyalidate  a  patent  afterward 
taken  oat  in  this  country,  where  the  patentee,  at  the  time  of  his  ap- 
plication, supposed  himself  to  be  the  first  ioTentor,  unless  the  prior 
invention  has  been  patented  or  described  in  some  printed  public 
work.    Says  v.  SuUor,  279. 

39.  It  is  not  competent  for  a  defendant  to  show  use  in  a  foreign  country* 
All  that  the  statute  contemplates  is  proof  of  the  invention  as  set 
forth  in  a  patent  or  printed  publication.    Judmm  ▼.  Ckipe^  327. 

IsTUvaxicxiTF. 

39.  There  is  no  infringement  of  a  patent  for  a  combination,  unless  all  the 
essential  parts  of  the  combination  are  substantially  imitated.  Bdl 
V.  DanulSj  212. 

40.  A  mere  addition  to  a  patented  invention  will  not  Justify  the  use  of 
the  invention  first  patented.    Haya  v.  Sulwr^  279. 

41.  It  is  familiar  law  that  there  is  no  infringement  of  a  patent  for  a 
combination,  unless  the  defendant  uses  all  the  parts  of  which  that 
combination  is  composed.  But  there  is  another  kind  of  combination 
to  which  this  doctrine  does  not  apply,  and  that  is  where  the  oombi" 
nation  is  of  old  and  new  parts  of  a  machine.  In  such  a  ease,  the  de- 
fendant infringes  if  he  takes  the  new  pari  only.    Latim  v.  Shawky  259. 

42.  On  the  question  of  identity,  the  law  regards  substance  and  not  fonn» 
and  the  real  question  is,  whether  the  machine  used  by  the  defendants 
is  in  prine^U  the  same  as  that  patented  to  the  plaintiff,    lb. 

48.  By  the  term  ^  principle  "  of  a  machine,  we  understand  its  mode  or 
manner  of  operation,  and  hence  there  may  be  two  structures  widely 
different  in  appearance  or  dimensions,  which  are  yet  Identical  in 
principle.    lb. 

44.  If  the  same  result  is  produced  by  the  defendant  as  by  the  patentee^ 
but  by  means  substantially  different,  there  is  no  infringement,  for  a 
patent  is  not  granted  for  a  mere  result;  but  otherwise,  if  the  defend- 
ant produces  the  result  by  contrivances  substantially  the  same  in 
principle.    Morris  v.  Barrett,  264. 

46.  Upon  the  issue  of  infringement,  the  Jury  are  not  to  inquire  whether 
the  two  things  are  identical  in  structure,  form,  or  dimensions,  but 
whether  they  involve  substantially  the  same  mechanical  prindplss. 
Judson  V.  Oope,  327. 
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46.  There  u  no  infringement  of  a  combination  of  the  lint  claat  unless 
the  defendant  has  used  all  the  elements ;  but  the  second  class  may  be 
infringed  by  the  use  of  a  part^  if  it  is  new  and  the  InTention  of  the 
patentee.    Lee  ▼.  Blandy,  361. 

47.  The  patentee  is  protected  against  any  device  which  inyolyee  substan- 
tially the  same  principle  as  his  own ;  but  if  another  party  produces 
the  same  result  by  means  different  in  principle  and  application,  then 
it  is  no  infringement,  for  it  would  be  absurd  to  say  that  the  grant- 
ing of  a  patent  covers  all  possible  ways  of  producing  the  same  re- 
sult,   lb. 

48.  When  the  plaintiff's  patent  was  for  the  combination  of  a  flat,  hori- 
aontal  iron  plate  in  connection  with  a  chamber  or  recess  below  the 
plate,  and  the  defendant  put  horisontal  plates  into  flre-places  already 
provided  with  recesses  which  he  had  no  agency  in  constructing: 
Held^  that  the  question  of  infringement  was  so  fkr  doubted  as  to  for- 
bid the  granting  of  an  injunction.    Dodge  v.  Cktrd^  393. 

49.  The  oommissioners  of  a  county  are  not  responsible,  in  their  oflldal 
capacity  for  an  infringement  of  a  patent  right  adopted  by  a  con- 
tractor for  the  construction  of  a  county  Jail.  Jaeobe  ▼.  OommiaeiofP' 
ere  of  HamUUm  County^  600. 

60.  The  gist  of  the  plaintiff's  Invention  is  the  discovery  of  a  principle  in 
science  which  he  claims  to  have  made  practically  nseftil  by  the  pro- 
cess he  describee.  It  is  plain  that  he  who  adopts  that  principle,  to 
an  available  or  practical  extent,  so  far  invades  the  exclusive  right  of 
the  patentee ;  and  to  the  extent  that  he  has  adopted  or  used  the  pro- 
cesS)  is  chargeable  with  infringement.     TUghman  v.  Werk^  611. 

61.  Hence,  where  the  patentee  described  a  process  for  the  deoomposition 
of  fatty  miitter  by  the  action  of  water  at  a  high  temperature  and 
pressure,  so  as  to  dispense  with  the  fourteen  per  cent,  of  lime  previ- 
ously used,  and  the  defendant  used  heated  water  at  a  lower  tempera- 
ture and  less  pressure,  and  used  seven  per  cent,  of  lime :  HeUL^  that 
this  was  an  infringement  of  the  patent.    lb. 

Ikjithotiok. 

62.  If  the  party  sued  as  an  infringer  admits  the  infringement,  but  asserts 
that,  after  notice  or  service  of  the  injunction,  he  had  refrained  firom 
the  use  of  the  thing  patented,  and  that  he  will  not  again  infringe^  it 
is  no  reason  why  the  injunction  should  not  issue  or  be  made  perpet- 
ual.   Jenkine  v.  Greennoald^  126. 

63.  The  complainant,  in  such  a  case,  is  not  obliged  to  rest  his  interests 
on  the  mere  asseveration  of  the  party  that  he  will  not  repeat  the 
act  of  infringement.  Having  once  been  a  wrong-doer,  the  law 
supposes  the  possibility  of  his  beinff  so  again,  and  will  impose  the 
proper  restraint  to  preivent  the  repetition  of  the  wrongftil  act.    R* 
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64.  It  i8  in  aooordanoe  with  the  practice  and  dedsiona  of  the.  court  to 
reftiM  a  preliminary  injunction  if,  upon  the  facta  preeented,  there  ti 
a  fair  doubt  whether  the  defendant  has  infHnged.  Dot^  r,  Ckrd^ 
393. 

65.  The  authorities  are  numerous  to  support  the  position,  that  when  such 
grounds  of  presumption  exist  in  favor  of  the  n'oveltj  of  a  patented 
invention,  courts  will  not  refuse  an  injunction,  or,  if  gpimted,  will  not 
dissolve  it  unless  the  patent  is  impeached  by  the  most  conclusive 
evidence.    Huagey  v.  Whitelyj  407. 

56.  The  fact  that  a  defendant  is  suffeiing  serious  injury  fh>m  the  stop- 
page  of  his  manufactory,  by  an  injunction,  furnishes  no  reason  for  a 
departure  from  the  well-settled  rules  of  chancery  practice  in  patent 
oases;  especially  if  there  be  no  pretense  that  he  has  proceeded  in 
ignorance  of  the  patentee's  invention.    Ih» 

LiCBBBX. 

67.  If  a  party  obtains  a  license  from  a  patentee  to  use  his  invention,  but 
neglects  to  pay  the  price  for  a  long  time,  and  finally,  when  prosecu- 
ted, abandons  his  license,  or  while  relying  upon  it,  defends  also  upon 
other  grounds,  the  license  will  be  forfeited,  and  he  will  be  liable  as 
an  infHnger.    Bell  v.  MeOiUUmghf  194. 

68.  H.  assigned  to  M.  A.  ft  Co.  all  his  right  and  interest  under  his  pat- 
ent in  twenty-three  counties  in  Ohio,  including  that  in  which  the  de- 
fendants' manufactory  was  carried  on.  M.  A.  k  Ck>.  were  to  pay  ten 
dollars  for  each  machine  made  and  sold  by  them,  while  H.  reserved 
the  right  of  sending  machines  of  his  own  manufacture  into  the  ter- 
ritory named  in  the  contract.  HM^  that  this  paper  was  not  an 
assignment  of  the  interest  of  H.  in  the  patent  within  that  territory 
named,  but  a  mere  license.    Bu9$ey  v.  WMUfy,  407. 

NOVILTT. 

69.  Presumptions  of  the  novelty  of  a  patented  invention  may  arise  from 
some  or  all  of  the  following  g^nnds :  1.  The  oath  of  the  patentee 
that  he  was  the  first  and  original  inventor.  2.  The  action  of  the 
Patent  Office  in  granting  the  patent  after  full  examination.  3.  Un- 
disturbed enjoyment  of  all  the  benefits  of  the  exclusive  rights  granted 
by  the  patent  4.  Direct  adjudications,  either  at  law  or  in  equity, 
establishing  the  validity  of  the  patent.  6.  Injunctions  granted  to 
restrain  infringement  of  the  patent.    Suuey  v.  WhUefyf  407. 

60.  If  the  Jury  find  that  the  improvement  patented  was  not  new  and 
original  with  the  patentee,  the  patent  is  a  nullity.  Warner. 
Holmes,  27. 

61.  It  is  no  defense,  in  an  action  for  the  infringement  of  a  combination, 
to  show  that  the  separate  elements  are  old ;  the  proof  must  go  to  the 
novelty  of  the  whole  combination  as  a  unit.    Latta  v.  Shawi^  269. 
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62.  Bzperiments  made  by  the  patentee  with  an  abandoned  and  unsno- 
oeesful  machine,  invented  by  another,  are  no  evidence  of  the  want 
of  novelty  in  an  invention  aabseqaently  reduced  to  practice.    lb, 

63.  Upon  the  iflsue  of  novelty,  testimony  will  not  be  received  to  ihow 
what  might  have  been  done  with  prior  machines.  This  is  mere 
speculation,  and  not  fact.    Judaon  ▼.  Oope^  327. 

Particulab  Patshts. 

64.  Norcross  claimed  "  the  application  to  circular  saw  frames  of  rocker 
boxes  and  a  swing  Arame,  as  herein  set  forth,  and  suspending  said 
frame  in  p5>sition  by  means  of  the  driving  belt,  as  above  described 
for  the  free  and  successful  operation  of  the  saw  by  the  motion  before 
mentioned."  Heldj  that  this  was  a  claim  for  a  single  combination  of 
rocker  boxes,  swing  fhtme,  and  suspension  of  the  frame  by  the 
driving  belt,  and  not  a  claim  for  two  separate  improvements.  ZrM 
T.  Blandy^  361. 

66.  Tilghman's  invention  consists  in  a  process  for  manufacturing  free  fat 
acids  and  glycerine,  by  the  action  of  water,  in  a  liquid  state,  above 
the  ordinary  boiling  point  of  water,  and  consequently,  imder  presc 
sure,  on  fatty  bodies  or  substances.     Tilghman^,  Werkj  611. 

66.  The  invention  is  based  on  a  discovery  made  by  plaintiff  that  water 
highly  heated  and  underpressure,  of  itaelff  possesses  a  chemical 
power  of  decomposing  fat  bodies  into  their  elements,  fat  acid  and 

glycerine.    lb, 

Patiktxx. 

67.  The  patentee  has,  under  his  patent,  three  distinct  rights  which  he 
may  dispose  of  separately  to  different  individuals.  These  are:  the 
right  to  make  the  machine,  the  right  to  use  it,  and  the  right  to  vend 
it.    Jenkina  v.  Oreenwald,  126. 

Patxkt. 

68.  All  exclusive  righto  in  the  nature  of  patento  are  created,  and  must 
be  controlled  by  statutory  provisions,  and  it  must  appear  that  all 
the  essential  requisites  of  the  law  have  been  complied  with.  LeUta 
T.  Shawk^  259. 

69.  An  inventor  has  no  legal  righto  or  immunities  under  a  patent,  except 
such  as  are  conferred  by  the  statute.    Moffitt  v.  Gaar,  316. 

70.  With  whatever  solemnity  or  observance  of  legal  form  it  may  have 
issued,  if  wanting  in  any  substantial  statutory  requisite,  it  is  a 

nullity.    lb, 

PLXADnra. 

71.  To  defeat  a  patent  by  showing  a  prior  use  of  the  invention,  the 
statute  has  expressly  provided  that  notice  must  be  given  of  the  place 
where  and  the  parties  by  whom  the  thing  relied  on  as  a  defense  has 
been  need.    The  provision  is  designed  to  give  the  patentee  the  ben- 
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•fit  of  an  examination  into  the  £aeti  of  the  supposed  prior  use. 
Ays  ▼.  S^UoTf  279. 
TS.  A  reference  to  a  oonnty  in  whieh,  it  is  alleged,  the  priofr  nse  took 
plaoe,  is  not  safidently  definite  and  explicit,  as  to  plaoe^  to  All  the 
requirements  of  the  spirit  of  the  act.    A. 

T3.  The  defendant  plead  the  general  issoe)  and  gaTe  nodoe  under  section 
15  of  the  act  of  July  4,  1836,  attacking  the  noyelty  of  plaintiff** 
patent.  He  also  tied  special  pleas,  averring  prior  ose  and  inTen- 
tlon,  abandonment,  etc*  Upon  motion  the  special  pleas  were  stricksn 
out    LMa  ▼.  Shtnoi^  269. 

Yi.  A  notice  that  a  prior  machine  was  used  at  ^  Cincinnati,"  "  GoTing- 
ion,"  ^  Pittsburg,"  **  Wayne  county,  Indiana,"  eta,  is  noisulBciently 
specifle,  and  does  not  lay  the  foundation  for  the  introduction  of 
proot    Ih, 

T5.  The  notice  of  special  matter,  required  under  section  1&  of  the  act  of 
1836,  most  give  the  name  of  some  person  who  had  knowledge  of  the 
prior  use  at  the  plaoe  indicated.  It  is  not  enough  to  name  the  par- 
ties using  the  thing — ^the  notice  must  state  the  name  of  some  witness. 

Jwdmm  T.  Cbpe,  327. 

P&Aonos. 

T6.  If  there  is  no  sufficient  ground  for  the  allowance  of  an  injunction, 
and  the  case  is  to  be  yiewed  as  a  mere  proceeding  to  recover  com- 
pensation for  an  infringement  of  the  exdusiye  right  of  the  complain- 
ant, there  would  seem  to  be  an  adequate  remedy  at  law,  which  would 
render  the  interposition  of  a  court  of  equity  improper.  JMfctiu  ▼. 
Ormnwaid^  126. 

TT.  The  equity  rules  adopted  by  the  Supreme  Court,  under  the  authority 
of  an  act  of  Congress,  are,  of  course,  obligatory  on  the  Circoit 
Courts.  The  latter  have  not  the  authority  to  rescind  a  rule  adopted 
by  the  Supreme  Court  for  the  goyemment  of  their  practice  in  chan- 
cery,   lb, 

78.  In  a  trial  at  law,  it  is  not  competent  to  compare  prior  machines  with 
that  used  by  the  defendant.  The  issues  of  noyelty  and  infringement 
are  distinct,  and  the  testimony  upon  the  issue  of  novelty  must  be 
confined  to  a  comparison  of  the  prior  machines  with  that  of  the 
patentee.    Judmm  ▼.  Cbpe,  327. 

79.  When  H.  sold  all  his  right  in  certain  territory,  but  reserred  the  right 
to  send  machines  for  sale  within  the  territory,  he,  by  yirtue  of  the 
right  reseryed  to  him,  must  be  viewed  as  a  "jMrfy  oggrimMd^  in  the 
words  of  section  17  of  the  act  of  July  4,  1836,  and  he  had  an  un- 
doubted right  to  proceed  in  equity,  for  the  protection  of  his  rights, 
without  Joining  M.,  A.  A  Co.  as  parties  complainant.    Aisscy  y. 
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80.  By  law,  a  distriet  Judge  is  aBSociated  with  a  Justice  of  the  Supreme 
Court  of  the  United  States  in  holding  a  Circuit  Court,  and  may  hold 
that  court  alone,  in  the  absence  of  the  superior  Judge;  but  it  would 
be  clearly  wrong  in  a  district  Judge^  as  a  Judge  of  the  Circuit  Court, 
in  any  case,  to  review  or  set  aside  the  action  of  the  superior  Judge. 
Jb. 

81.  But,  if  the  aspect  of  the  case,  as  presented  to  the  district  Judge,  is 
substantially  changed  by  new  evidence,  which,  it  may  be  fairly 
presumed,  if  brought  to  the  notice  of  the  presiding  Judge,  would 
have  led  to  different  action,  it  would  be  the  duty  of  the  former  to 
consider  such  proof  and  act  in  accordance  with  it.    Ih. 

82.  If  the  defendant  upon  a  motion  to  dissolve  an  injunction,  so  clearly 
and  conclusively  impeaches  the  novelty  of  the  invention  of  com- 
plainant as  to  leave  no  doubt  on  that  point,  it  might  be  the  duty  of 
the  court,  against  all  the  presumptions  in  the  patentee's  fiavor,  to  re- 
lease the  defendant  from  the  operation  of  the  injunction.    Jb, 

FSIKTXD  PUBLICATIOV. 

83.  The  description,  in  the  prior  printed  publication,  should  be,  in  some 
degree,  in  the  nature  of  a  specification,  so  far  as  to  enable  a  mechanic 
skilled  in  the  art,  to  construct  the  machine.  It  should  not  be  vague 
reference  to,  or  suggestions  of  the  thing  described.  IToys  v.  SuUoTf 
219. 

84.  To  make  the  defense  of  prior  publication  in  a  foreign  country  avail- 
able, it  must  appear  that  the  improvement  has  been  so  clearly  and 
intelligibly  described,  in  the  prior  publication,  as  that  the  invention 
could  be  made  or  constructed  by  a  competent  mechanic.  Jvd&on  v. 
Ope,  827. 

85.  Such  proof  of  prior  knowledge  must  be  anterior  not  merely  to  the 
date  of  the  patent,  but  to  the  time  when  the  invention  was  actually 
made.    Th, 

BnssiTB. 

86.  The  surrender  of  a  patent  for  reissue  is  equivalent  to  a  distinct  admis- 
sion, made  in  the  most  solemn  form,  that  the  patent  has  no  validity 
in  the  sense  of  entitling  the  patentee  to  an  action  for  its  infringe- 
ment   MoJfUi  V.  Gaar,  316. 

87.  The  statute  gives  no  right  of  action  for  an  infringement  occurring 

under  the  original  and  void  patent,  and  before  the  reissue  of  the 
new  patent.    lb* 

SPXOITIOATIOlf. 

88.  The  requirement  of  the  statute,  in  reference  to  certainty  and  deflnite- 
ness  in  the  directions  for  constructing  a  machine  for  which  a  patent 
is  sought,  has  in  view  two  distinct  objects.  The  one  is,  that  the 
public  may  know  precisely  what  the  invention ;  the  other,  that  is, 
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upon  the  expiration  of  the  patent,  tbej  may  have  an  nnerring  guide 
in  tbe  Bpeciflcation  or  record  in  the  Patent  Office  in  the  constraction 
of  the  patented  machine.     Wayne  ▼.  MolmeB,  27. 

89.  In  a  patent  for  an  improvement  in  the  manufacture  of  wash-boaida 

from  wood  and  metal  oombined,  bj  sharpening  the  cutting  edges  of 
the  sine,  or  other  metal,  and  incising  the  edges  by  pressure  into  the 
ftrame,  it  is  not  a  materia]  defect  in  the  specification  that  it  does  not 
give  the  precise  angle  of  the  cutting  edge,  or  describe  the  mode  of  ap- 
plying the  pressure,  or  the  depth  of  the  incision.    lb. 

90.  If  competent  mechanics,  skilled  in  the  business,  testify  there  would  be 

no  difficulty  in  constructing  the  machine  from  the  specification 
and  drawing,  the  assumption  of  vagueness  and  uncertainty  in  the 
description  is  repelled,  unless  it  clearly  arises  from  the  language  used 
by  the  patentee.    lb. 

91.  The  description  of  the  invention  is  required  to  be  full,  clear,  and  exact, 

that  the  public  may  be  admonished  of  the  precise  claim,  that  it  may 
not  be  ignorantly  infiringed ;  and  that  when  the  exclusive  right  shall 
have  expired,  the  public  may  be  at  no  loss  to  know  what  the  nature 
of  the  invention  is,  so  as  to  make  it  valuable  and  practical.  Judmm 
V.  MoorCf  285. 

92.  If, 'with  the  exercise  of  ordinary  intelligence  and  skill,  the  invention 

could  be  constructed  from  the  information  given  in  the  patent,  there 
would  be  no  doubt  that  the  specification  answered  the  requisites  of 
the  statute.    lb. 

93.  It  is  competent  for  the  patentee  to  embrace  two  improvements  on  the 

same  machine  in  the  same  patent,  and  if  the  defendant  has  used  both 
or  either  of  the  improvements,  there  is  infringement.  Morrit  v. 
Barretij  254. 

94.  The  description  of  Tilghman's  process  in  his  specification  is  sufflcient. 

A  fixed  rule  is  given,  .which  will  certainly  insure  success,  and  it  is 
also  made  known  that  certain  variations  may  be  made  without 
changing  the  process.    TUghman  v.  Werk,  611. 

ST70O18TI0K. 

96.  Others  may  have  made  suggestions  to  the  patentee  as  to  the  possi- 
bility of  making  the  improvement  subsequently  patented;  they 
may  have  thought  upon  the  subject  and  made  experiments  with  ref* 
erence  to  it,  but  unless  their  experiments  resulted  in  discovery,  such 
approaches  to  invention  would  be  no  bar  to  the  granting  of  a  patent 
'  to  one  who  succeeded  in  making  the  discovery  and  perfecting  it. 
Bell  V.  Daniela,  212. 

96.  If  A.  had  a  distinct  conception  of  the  invention  as  patented  to  R  and 
communicated  that  knowledge  to  B.,  then,  in  a  legal  point  of  view, 
A.  must  be  considered  the  first  inventor.    Judmm  ▼.  ifoors^  28& 
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97.  Mere  oonTenatioD,  about  the  practicability  of  an  improvementi  or 

suggestions  as  to  the  manner  in  which  it  might  be  carried  out  or  ac- 
oomplished,  will  not,  of  themselves,  defeat  the  claims  to  originality 
of  him  who  perfects  tl^e  idea  and  secures  a  patent.    lb. 

98.  But  any  information  to  a  patentee,  sufficient  to  enable  him  to  con- 

struct the  thing  itself,  would  destroy  the  originality  of  the  inven- 
tion.    But  that  knowledge  must  be  definite  and  tangible.    lb. 

Utility. 

99.  The  patent  raises  the  presumption  of  utility,  and  the  Jury  are  not  to 

conclude  that  there  is  no  utility  in  an  improvement  because  of  its 
apparent  simplicity,  nor  from  the  fact  that  it  may  not  be  the  best 
mode  of  effecting  the  result.  This  last  consideration  would  affect 
the  value  of  the  patent,  but  not  its  validity.    Bell  v.  DarUeU^  212. 

100.  The  evidence  of  the  success  and  practical  results  of  an  invention  goea 

more  directly  to  the  question  of  utility,  but  the  Jury  may  take  it 
into  consideration,  in  deciding  on  the  novelty  and  originality  of  the 
invention.    JutUon  v.  Moore,  285. 

101.  It  is  a  principle  well  settled  and  often  recognized  that,  if  the  Jury  And 

that  the  defendant  has  used  the  invention  itself  or  something  sub- 
stantially like  it,  he  is  estopped  from  denying  its  utility,  for  use  im- 
plies utility.    Haye  v.  SuUor,  279. 

102.  The  superior  working  of  the  patented  machine,  as  distinguished  fh>m 

all  prior  machines,  may  be  evidence  of  a  difference  in  principle, 
and  is  competent  testimony  upon  the  issue  of  novelty.  Judeon  v. 
Cope,  327. 

103.  The  degree  of  utility  is  not  pertinent  to  the  question  of  the  validity 

of  a  patent,  but  may,  perhaps,  form  a  proper  subject  of  inquiry  in 
estimating  the  quantum  of  injury  resulting  from  the  infringement. 
TUghman  v.  Werk,  611. 

PENALTY— 
Where  the  word  penal  or  penalty  is  used  in  a  contract,  it  must  be  con- 
strued as  being  so  intended  by  the  parties ;  but  where  a  sum  named 
is  called  liquidated  damages,  it  will  be  held  as  a  penalty  if  it  seems 
from  the  contract  that  it  was  so  intended  by  the  parties,  and  the 
Justice  of  the  case  requires  such  a  construction.  White  v.  Arleth^ 
319. 

PERJUBY— 
1.  To  convict  of  the  crime  of  perjury,  under  section  13  of  the  act  of 
Oongress  of  March  3,  1825,  it  must  be  shown  by  evidence  that  the 
defendant  was  sworn ;  that  he  was  sworn  in  a  cas^  matter,  hearing, 
or  other  proceeding,  where  an  oath  or  affirmation  is  required  to  be 
taken  or  administered  under  or  by  any  law  or  laws  of  the  United 
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SUtet,  and  that  he  "knowingly  and  willingly"  fwore  to  that  whioh 
wai  &]ie.     VnUei  Siate$  r.  Cbont,  1. 

S.  Under  an  indictment  for  this  ofTensOi  the  proBOcation  moat  establbh, 
by  proof^  that  the  oath  was  administered  to  the  defendant  by  the 
penon  named  in  the  indictment ;  that  sach  penon  had  authority  to 
administer  the  oath,  and  that  the  defendant  swore^  with  a  wicked  and 
oompt  intent,  willfully  fklse  in  regard  to  the  matten  alleged  in  the 
indictment  to  be  untrae.    A. 

8.  The  statements  of  a  defendant,  which  are  made  the  basis  of  a  charge 
of  peijary,  most  be  disproTod  by  two  witnesses,  or  one  witness  and 
corroborating  oiroomstances.    lb. 

PLSADIKG— 

A  plea  of  a  prior  suit  pending  is  not  snstainable^  withont  the  averment 
and  proof  that  the  cases  are  between  the  same  parties  and  for  the 
same  cause  of  action.    I%ur9ton  y.  Sieamboai  MagnoUOf  93. 

Bee  Pa&trs;  Otxb;  Xquitt;  BxcocunzAKca. 

POSTMASTER— 
1.  Where  a  postmaster  in  a  quarterly  return  shows  a  balance  in  his 
hands,  the  postmaster-general  may  apply  the  balance  r^K>rted  in  a 
subsequent  return  to  the  extinguishment  of  the  previous  balance. 
UniUd  SUUea  y.  Ker^hner,  433. 

3.  And  where,  in  an  account  current  continued  for  years,  the  postmaster- 
general  thus  makes  the  application  of  balances  reported  by  a  post- 
master, any  deficiency  on  final  settlement  due  from  the  postmaster 
will  be  chargeable  to  and  appear  in  the  last  quarterly  aocoant  of  the 
postmaster;  and  unless  two  years  have  elapsed  from  the  return  of 
the  last  quarterly  account  to  the  time  of  bringing  suit  on  the  post- 
master's bond,  the  sureties  in  the  bond  are  not  protected  from  liabil- 
ity by  the  provision  of  the  act  of  Oongress  requiring  suit  to  be 
brought  within  two  years,  or  in  case  of  neglect  so  to  sue^  the  sureties 
not  to  be  liable.    Jb, 

POWIB  OF  ATTOBNSY.    See  AcnuroT. 

PBAOTICE— 

•  The  Circuit  Oourt  of  the  United  ^Utes,  within  the  Southern  District 
of  Ohio^  has  adopted,  as  a  rule  of  practice,  the  proceeding  in  aid  of 
execution  provided  for  by  the  code  of  Ohio.  Oregory  v.  Hsmmm  # 
Holmea,  277. 

See  CovBTBucnov;  Tixwrn  and  Patxht  Ljlw  (Practiec) 

PBEFSBBNOB.    See  Faaub. 

PBBSUMPTIONS— 
1.  In  a  case  charging  oollbion  by  a  steamboat  on  a  flat-boat  heavily 
laden,  if  there  is  doubt  on  the  question  of  fiudti  hj  reasoB  of  a  oon- 
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flict  in  the  eridence,  the  presumption  of  wrong  will  be  against  the 
steamboat.    Seaman  j-  QiUeapU  y.  SUamboai  Ore9eeni  C^y,  10ft. 

a.  Where  damage  is  done  by  a  boat  in  motion  to  one  lying  at  a  wharf^ 
the  presumption  of  wrong  is  against  the  moving  boat,  and  to  avoid 
liability  it  must  appear  that  the  greatest  cauUon  and  yigilanoe  were 
obserred.    Miila  t.  SUamboai  Holms8f  362. 

3.  Ordinary  care  under  such  circumstances  will  not  protect  the  boat 
which  commits  the  ii^ury  from  responsibility.    Jb. 

See  ByiDKrox;  Faa-ud. 

PBOCSSDS— 
The  proceeds  of  the  sale  of  a  boat  will  be  ordered  to  be  brought  into 
the  registry  of  the  court,  to  be  apportioned  among  the  parties  ao- 
cording  to  their  respective  interests,  as  found  and  adjudged  by  the 
court.     Tkurstcn  ▼.  Stea$nbotti  MagrwHOf  93. 

FB0CSEDIK6S  W  AID  OF  BXBCUTIOK.     See  P&^orics;   Ln 

PSNDXVB. 

PBOCESS— 

1.  I^  in  a  Joint  action  against  two  defendants,  both  residents  of  another 

State,  brought  in  an  Ohio  court,  as  to  one  of  whom  the  process  is 
served,  and  as  to  the  other,  returned*  not  found,  the  party  served  re- 
moves the  case  to  the  Circuit  Oourt  of  the  United  States,  pursuant 
to  section  12  of  the  Judiciary  act  of  1789,  the  plaintiff  is  entitled  to 
process  from  that  court  against  the  defendant,  who  was  not  made  a 
party  in  the  State  court  FaUia,  Brown  ^  Cb.  r.  MeArtMur  #  Berry, 
100. 

« 

2.  In  such  case^  the  plaintiff  may  proceed  against  the  defendant,  who  has 

been  served  with  process,  as  the  Circuit  Court  has  Jurisdiction  under 
seotion  1  of  the  act  of  February  28, 1839,  and  may  hear  and  decide 
the  ease  as  against  such  defendant,  without  making  the  other  defend- 
ant a  party  to  the  suit.  Jb. 
PBOOF.  SeeF&ATTB;  Okaiu.otxb;  IirDioniurT;  Dxdigatiov;  Plbad- 
nro;  Evidshcs;  Pebjtjbt;  BxAiciNiva  Coubt. 

PB0MIS80BT  NOTBS— 
The  law  does  not  require  any  particular  form  of  words  in  the  transfer 
of  negotiable  paper.    Any  words  which  show  an  intention  to  trans- 
fer a  note  or  bill,  without  restriction  or  limitation,  will  constitute  a 
valid  indorsement,  and  the  indorsee,  upon  non-payment,  may  resort 
to  the  prior  parties.    Lee  ^  Cb.  v.  ChiUieoiKe  Branch  Bank  of  OkU^ 
387. 
See  IvDOBsn;  Ihdobsxmxnt. 
PUBLIC  USB.    See  Dxdioatiov. 
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PTTBCHASEB.    See  Lznr;  F&attd;  Xqxtitt. 

BATIFICATIOK.    See  Aoxvot;  Lnir. 

BEOEIYKB— 
The  ftpplioation  for  tbe  appointment  of  m  reeeiYer  is  alwayi  addrenel 
to  the  lound  disoretion  of  the  court  to  which  it  ia  made.    Aj  m  gen- 
eral rule,  inch  appointment  will  be  made  in  all  casee  where  the 
interetti  of  parties  seem  to  require  it.    Onms  ▼.  IfoCby,  422. 

BICOGNIZANOE— 
1.  A  reoogniaanoe  is  sufficiently  certain  if  it  sets  out  an  act  punishable 
by  the  statute  without  any  of  the  particulars.     UniUd  SUOn  ▼.  i>cf»- 
m*^  103. 

5.  Where  an  action  of  debt  was  brought  on  a  reoogniaance,  the  condition 

of  which  was  that  the  defendant  should  appear  "  to  answer  to  the 
charge  of  stealing  from  the  mail  of  the  United  States,  contrary  to 
the  statute  of  the  ITnited  States  in  such  case  made  and  provided: 
Held^  that  the  felonious  or  criminal  character  of  the  act  was  charged 
with  sufficient  certainty.    Ih. 

3.  Where  a  defendant  and  another  person  signed  a  recognisance  before 

a  Justice  of  the  peace,  conditioned  for  the  appearance  of  the  defend- 
ant, before  the  District  Court  of  the  United  States,  to  answer  to  a 
charge  of  stealing  ftom  the  mail;  and  three  days  subsequently  to 
said  signing,  a  third  person,  whose  name  did  not  appear  in  tbe  body 
of  the  recognisance,  also  signed  the  same:  HM^  that  a  Joint  action 
could  not  be  sustained  against  all  of  said  persons  upon  such  recog- 
nisance, and  that  it  did  not,  upon  its  face,  import  a  Joint  liability  on 
the  part  of  all  the  signers  thereof.     Uniied  Staie$  ▼.  Pickett,  123. 

4.  There  is  no  statutory  proTision,  either  of  the  United  States  or  of  the 

State  of  Ohio,  requiring  parties  to  sign  a  recognisance.     lb* 

6.  An  acknowledgmeiit,  without  the  signatures  of  the  parties,  certiilod 

by  a  justice  of  the  peace,  is  all  that  is  required  to  make  a  reoogni- 
sanoe  valid  and  obligatory.    lb. 

BBGISTBY  OF  THE  OOUBT.    See  Pbocxkdb. 

BBPLBVIN— 

Property  which  has  been*  replevied,  does  not  pass  into  the  pcsseasion  of 
the  plaintiff  after  he  has  given  a  bond  which  has  been  accepted  by 
the  officer,  until  there  is  a  formal  delivery  of  the  property  by  the  offi- 
cer.   Oram  v.  McCby,  422. 

See  JTrBiaDionoK. 

BBTUBN— 
The   return  of  an  United   States  marshal  is  conclusive  of  the  fhcts 

which  it  sets  forth,  and  iU  truth  can  not  be  collaterally  impesohed. 

Oram  v.  McOoy,  422. 
BO  AD.    See  Dsdzoatzov. 
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SALABT— 

1.  The  defendant,  a«  seoretary  of  Minnesota  Territory,  baying  a  fixed 
■alary  ai  such,  waa  not  entitled  to  olaim,  in  addition  thereto,  the 
salary  of  governor,  during  the  absence  of  that  officer;  as  the  act  or- 
ganizing the  territory  made  it  the  duty  of  the  secretary,  **  in  case  of 
the  death,  removal,  resignation,  or  necessary  absence  of  the  gov- 
ernor," to  discharge^he  duties  of  that  office,  without  any  provision  for 
an  increase  of  compensation  to  the  secretary.  United  States  y. 
Smith,  68. 

3.  The  proviso  In  the  second  section  of  the  act  of  September  30,  1850, 
expressly  prohibits  the  allowance  of  double  salaries  in  all  cases. 

8.  Where  an  officer,  with  a  salary  payable  quarterly,  is  appointed  for 
four  years,  "unless  sooner  removed  by  the  President,"  and  a  removal 
is  made  during  a  current  quarter,  he  is  not  entitled  tp  his  salary  to 
the  end  of  the  quarter.    Jb, 

See  OvTiCB  ajti)  Ofjiouu 

fiALB.    See  Aoxvcr;  DAiCAass;  PaocnDs;  BquiTT*,  Fiuub;  Matx- 

BULL-MBir;  TiTLX. 

SALYAGB— 

1.  A  salvage  service,  in  raising  and  preserving  a  steamboat  sunk  in  the 
Mississippi  river,  has  a  priority  of  lien  over  claims  for  wages  earned 
and  supplies  furnished  before  the  accident.  OoUine  v.  Sieajnboat 
Fori  Wayne,  47e. 

t,  A  salvor  is  favored  in  law,  on  the  assumption  that  without  his  service 
the  re$  might  have  been  wholly  lost.    lb, 

3.  The  salvage  agreement  having  stipulated  for  a  compensation  of  twenty- 

five  per  cent,  on  the  value  of  the  boat,  assumed  in  the  policy  of  in- 
surance at  $18,000,  and  it  appearing  that  the  actual  value  did  not 
exceed  $9,000,  the  sum  claimed  for  salvage  is  unreasonable,  under 
the  circumstances  of  the  case,  and  subject  to  reduction  by  the  court. 
lb. 

4.  Where  a  steamboat,  on  the  Ohio  river,  laden  with  flour,  was  sunk  by 

floating  ice  within  a  few  feet  of  the  shore,  and  her  cargo  was  saved, 
at  the  request  of  the  master  of  the  boat,  by  fifty  or  sixty  persons  on 
the  bank  of  the  river,  such  service  entitles  the  parties  to  a  decree  for 
salvage.    Spencer  v.  Steamboat  Avery,  IIT. 

6.  It  is  a  well-settled  principle  of  the  maritime  law,  that  risk  or  danger 
of  life  is  not  a  necessary  element  of  a  salvage  servioe.  Where  such 
risk  or  danger  is  incurred  in  saving  property  from  destruction,  it  will 
place  the  salvors  in  a  high  position  of  merit,  and  entitle  them  to  a 
more  liberal  compensation  for  the  service  than  would  otherwise  be 
accorded  to  them.    Jb. 
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Saltaob — ObnHnued. 
e.  The  coDtrolIing  inquiry  in  saWage  cases  is,  was  the  property  in  peril 
of  being  lost,  and  was  it  sayed  by  the  efforts  of  those  claiming  to  be 
salTors.    Jb. 

T.  The  measure  of  compensation,  in  salvage  cases,  depends  wholly  on  the 
circumstances  attending  the  serrice.  Where  there  has  been  great 
personal  exposure  and  risk,  and  propertyAias  been  rescued  from  in- 
cTitable  destruction  by  the  intrepidity  o'f  the  salvors,  a  liberal  allow- 
ance will  be  made.  One-half  of  the  value  of  the  property  saved  hss 
been  allowed  in  such  cases.  There  may  be  cases  where  the  service  is 
attended  with  so  little  difficulty  and  peril  that  it  would  entitle  the 
parties  to  little  more  than  a  ptanhim  meruit  for  work  and  labor.    lb, 

8.  It  is  not  material  whether  the  salvage  service  was  rendered  spontane- 

ously or  by  request,  or  whether  with  or  without  a  previous  contract 
between  the  oirner  or  his  agent  and  the  salvors,    lb. 

9.  Persons  who  aid  in  a  salvage  service,  and  receive  pay  therefor  firom 

the  owners  of  the  property  saved,  abandon  their  right  as  salvors.   A. 

10.  In  a  suit  for  salvage  against  a  boat  and  cargo,  a  written  instrument 

of  abandonment,  signed  by  the  officers  of  the  boat,  is  admissible  in 
evidence  |o  prove  the  perilous  situation  of  the  vessel.  Bltigg  v. 
SUmnboai  BiekneUf  270. 

11.  If  a  forfeiture  of  insurance  results  from  a  deviation  in  navigation 

made  for  the  purpose  of  rendering  a  salvage  service,  it  might  be 
legitimately  considered  in  fixing  the  amount  of  allowance  to  the 
salvors,  but  where  no  such  consequence  has  followed,  the  mere  posii- 
bility  that  it  might  have  happened  is  a  contingency  too  remote  and 
speculative  to  enter  into  the  computation.    lb, 

8B0BSSI0N.    See  Cohbtitutiokal  Law. 

SEBYIOE.    See  Mabshal. 

SET-OFF— 

The  rejection  of  an  account  or  claim  against  the  United  States,  by  an 
accounting  officer  of  the  government  authorised  by  a  special  act  of 
Congress  to  adjust  the  same  on  equitable  principles,  does  not  pre- 
clude the  defendant,  when  sued,  from  setting  up  such  rejected  daim 
or  account  as  a  set-off.     United  Statee  v.  Smithy  68. 

See  Eyibxvcb;  Tbxasttbt  Dspabtmxkt. 

SHEBIFF— 
The  sheriff  of  a  county  has  no  right  to  disturb,  or  |n  any  way  InterfBie, 
with  the  possession  of  property  legally  in  the  possession  of  an  United 
States  marshal.    Orane  y.  MeOoy,  432. 

SeeLxYT. 

SHIPPER.    See  Fbxioht. 

STALBKSSS.    See  Equitj, 
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STATE  STATUTES.    See  Gokbtbuctiok  ;  Absiokmxkt;  Fiulotios. 

STATUTE  OF  FRAUDS— 

1.  A  judgment  was  obtained  by  plaintiff  against  W.,  and  a  levy  made  on 

his  real  property  to  satisfy  the  same.  H.  verbally  promised  to  pay 
plaintiff  the  amount  of  said  judgpnent  in  six  months  if  he  would  for- 
bear to  collect  the  Judgment  against  W.,  and  extend  the  time  of  the 
payment  of  the  Judgment.  Held,  that  such  promise  by  H.  was  an 
original  and  not  a  collateral  promise,  and  was  not  required  to  be  in 
writing  within  the  statute  of  frauds  of  the  State  of  Ohio.  SUwart 
▼.  Hihkie^  506. 

2.  The  agreement  of  the  plaintiff  was  a  sufficient  consideration  for  the 

promise  of  H.  to  pay  the  amount  of  the  judgment.    76. 

STATUTE  OF  LIMITATION.    See  Pobtmastxb. 

STEAMBOAT.  See  Gollisiok;  Damaoss;  PBKsuiiFTioirs ;  Sixtaox; 
Aoskct;  Gontbact;  Lixh;  Aduibaltt;  Nxoligbkob;  Mats- 
BIAL-Mxv;  Eyidxkcb. 

SUITS.    SeePABTixs;  Postuasteb;  Citizkk. 

SUMMONS.    See  Pbocxss. 

SURETIES— 

1.  The  sureties  upon  a  bond,  wherein  the  principals  haye  obligated  them- 

selves to  the  United  States  to  open  a  ship  canal  three  hundred  feet 
in  width,  and  twenty  feet  in  depth,  and  keep  it  open  the  same  width 
and  depth  for  four  and  a  half  years  from  the  time  of  the  acceptance 
of  the  work  by  the  secretary  of  war,  are  discharged  firom  all  liability 
on  the  same  if  the  principals  do  not  perform  their  agreement  ttt 
opening  the  channel  according  to  its  terms,  and  the  goTemment  ac- 
cepts the  work  with  a  channel  only  eighteen  feet  in  depth  instead  of 
twenty,  as  required  by  the  contract.     United  States  t.  Corvfine^  339. 

2.  A  surety  is  not  bound  beyond  the  terms  of  his  contract,  and  his  lia- 

bility can  not  be  extended  or  enlarged  by  implication,  and  any 
change  in  terms,  unless  expressly  assented  to  by  him,  releasee  him 
from  his  legal  responsibility.    lb. 

See  Postmabtbb. 

TERRITORIAL  GOVERNMENT— 

1.  By  the  organic  act  of  Minnesota  Territory,  the  general  goyemment 

became  pledged  to  defray  *<  the  expenses  of  the  legislative  assembly 
the  printing  of  the  laws,  and  other  incidental  expenses;"  and  the 
defendant  is  entitled  to  a  credit  for  services  rendered,  or  expendi- 
tures made,  within  the  fair  scope  and  meaning  of  these  terms,  so  far 
as  they  did  not  pertain  to  the  office  of  secretary  of  the  Territory ; 
but  the  words,  "  other  incidental  expenses,"  must  be  restricted  to 
such  expenses  as  were  incidental  to  the  legislative  assembly  and  the 
printing  of  the  laws.     United  States  v.  Smithy  68. 

2.  The  second  section  of  the  act  of  August  29,  1842,  which  applies  to 
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Tbbutobzal  GoTSiaraairT — Omtinued. 

Territorief,  then  or  afterward  to  be  oi^aaised,  pTOTidei  tbmt  ne  act 
of  the  legialatare  of  a  Territory  shall  be  deemed  of  aufficieiit  aa- 
thority  for  a  payment  by  the  national  treasury,  and  requires  proper 
▼ouehen  and  proof  of  the  same  to  be  exhibited  to  the  •oooonting 
oAcen  o€  the  prc^r  department.    R, 

TITLE— 
1.  Whateyer  may  be  the  oharaoter  of  a  transfer  of  an  intereat  in  a  steam- 
boat, it  Tests  in  the  purohaser  a  legal  title  in  that  interest,  which 
those  dealing  with  the  boat  are  justified,  in  the  absence  of  any 
knowledge  to  the  contrary,  in  regarding  as  prima  fade  yalid  and 
unimpeachable.    McAUUUr  ▼.  Steamboat  SMrkman^  369. 

3.  A  collector's  ofBce,  where  bills  of  sale  are  made  matters  of  record,  is 
the  plaoe  where  alone  it  may  be  presumed  persons  dealing  with  a 
boat  would  search  for  information  in  r^;ard  to  a  title,    it. 

See  Equity  ;  Dxdicatioh. 

TBANSFEB.    See  Ikdobsxioemt  ;  PnoMzaaoRT  Kons. 

TREASON.    See  Chabos  to  Gkav])  Jubt  (p.  609). 

TBEASUBY  DEPARTMENT— 
In  a  Judicial  case  involving  the  aocoonte  of  a  former  seoretaTy  of  a  Ter- 
ritory, in  which  credits  are  claimed  which  have  been  r^ected  by  the 
treasury  department,  the  fact  that  such  credits  have  not  been  em- 
braced in  the  estimate  required  by  the  organic  act  of  the  Territory 
to  be  previously  made  by  the  secretary  of  the  treasury,  does  not 
preclude  their  allowance  by  a  jury,  if  not  objectionable  on  other 
ground..     UmUd8Muy.Bn^9>i. 

See  Btidskcs. 

TRESPASS.    See  Lxtt. 

TRUSTS  AND  TRUSTEES.    See  BQurrr. 

VARIANCE.    See  Iitdictmxvt. 

VERDICT— 
The  court  will  not  set  aside  a  yerdiot  on  the  gproond  of  excesnve  dam- 
ages unless  the  damages  are  palpably  ezoessive,  or,  if  tbeiEustion  is  on 
a  contract,  they  exceed  the  legal  liability*  of  the  defendant  under  the 
contract.     WhiU  y.  Arleih^  319. 

VOUCHER.    See  Tbrbitoblll  GoysurioarT. 

VOYAGE.    SeeFRXiOBT. 

WAGES.    SeeLimr;  Matsbiai^icbxt. 

WAIVER^ 
A  pilot  on  a  steamboat  who  assents  to  an  arrangement  by  which  another 
person  agrees  to  account  to  him  for  his  wages,  does  not,  by  so  doin|^ 
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WAiTXB^CbnitftttMf. 

waiT6  liii  maritime  lien  on  the  boat  MeAUUter  y.  SUaniboai  JZtrJt- 
tnan,  369. 

See  Sjllyjlgs  ;  Lixir. 

WAB.    See  Oomicvboial  Ihtxboottbsx;  Oohtbabakd  ov  Wax. 

WITNESSES— 

1.  The  wordi  ''  pnnnant  to  law,"  in  the  aot  of  February  26^  1863,  are 

equiyalent  to  the  word  ''summoned,"  in  the  act  of  February  28, 1799, 
and,  in  both  oaset,  import  that  witnesses  who  attend  without  being 
summoned,  are  voluntary  witnesses,  whose  fees  can  not  be  taxed 
against  the  losing  party.     Woodruff"  Y.'Bamey^  628. 

2.  If  a  witness,  whose  residence  is  not  at  the  place  of  holding  court,  is 
summoned  at  the  place  of  trial,  he  is  allowed  mileage  for  returning 
to  his  home  but  not  for  coming  to  the  court ;  and  by  a  liberal  con- 
struction of  the  statute,  return  trayel  has  been  allowed,  even  beyond 
the  limits  of  the  district  for  which  the  court  was  held.    lb, 

SeePSBJTTBT;  MABaHAL. 
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